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THE    SUPREME    COURT 


PENNSYLVANIA. 


MIDDLE  DISTRICT,  JUNE  TERM  1833. 


Rodebaugh  against  Sanks. 

That  part  of  the  act  of  assembly  which  provides  "  that  all  marriages  shall  be 
solemnized,  by  taking  each  other  for  husband  and  wife,  before  twelve  sufficient 
witnesses,"  and  that  which  requires  a  certificate  of  the  marriage,  &c.  to  be 
registered,  and  the  publication  of  bans,  is  but  directory. 

In  an  action  for  the  penalty  provided  by  the  act  of  assembly  for  marrying  a 
minor,  it  is  competent  to  prove  that  the  father  consented  to  the  marriage  ;  and 
if  proved,  he  can  not  recover  the  penalty,  although  the  clergyman  had  not  his 
certificate  of  consent  when  the  ceremony  was  performed. 

ERROR  to  Clearfield  county. 

Daniel  Rodebaugh  brought  this  action  against  James  Sanks,  to 
recover  the  penalty  of  50  pounds  provided  by  the  act  of  assembly, 
for  marrying  his  minor  daughter.  When  the  plaintiff  had  estab- 
lished his  cause  of  action,  the  defendant  offered  to  prove  "  that 
about  a  week  previous  to  the  marriage,  when  Hugh  Frazier,  he  to 
whom  the  minor  was  married,  was  there,  her  father  was  at  home, 
and  treated  him  with  respect  and  attention;  that  about  that  time, 
Rodebaugh,  in  conversation  with  his  daughter,  asked  her  why  she 
did  not  get  married,  and  told  her  that  Hugh  Frazier  was  a  fine 
young  fellow,  and  good  enough  for  her;  and  added,  why  she  did  not 
get  married  to  him1? 

This  evidence  was  objected  to,  on  the  ground  that  it  was  previous 

II. B 


10  SUPREME  COURT  [Svnbury 

[Rodcbaugh  v.  Sanki.] 

to  the  marriage,  and  not  communicated  to  the  defendant;  and  that 
the  consent  of  the  parent  must  be  evidenced  by  a  certificate,  as  pro- 
vided by  the  act  of  assembly. 

The  objections  were  overruled  and  the  testimony  given.  The 
court  also  charged  the  jury,  that  if  the  father  had  consented  to  the 
marriage  of  his  minor  daughter  which  was  solemnized  by  the  de- 
fendant, he  could  not  recover  in  this  action.  The  jury  found  a  ver- 
dict for  the  defendant.  The  admission  of  this  evidence,  and  the 
charge  of  the  court  were  assigned  for  error. 

Potter,  for  the  plaintiff  in  error. 

If  the  conversations  of  a  parent  respecting  the  marriage  of  his 
minor  daughter,  uttered  a  week  before  the  marriage,  may  be  given 
in  evidence  to  prove  his  consent,  those  uttered  a  month,  or  any  other 
time,  may  also  be  proved;  and  if  this  be  sufficient  evidence  upon 
which  the  clergyman,  who  violates  a  positive  act  of  assembly,  may 
escape  its  penalty,  it  is  equivalent  to  the  establishment  of  the  prin- 
ciple, that  consent  once  given  shall  never  be  withdrawn,  however 
abandoned  the  suitor  may  become;  whatever  the  parent  may  learn, 
during  the  course  of  his  courtship,  of  his  unfitness;  however  he  may 
remonstrate  against  the  marriage ;  however  he  may  declare  the  con- 
clusions of  his  judgment,  to  aid  that  of  a  minor  daughter:  he  has 
once  consented,  and  his  daughter  must  be  the  sacrifice. 

That  the  defendant  violated  the  law  is  manifest;  for  even  the  con- 
sent which  the  father  had  once  given,  was  never  communicated  to 
him. 

Petriken  and  Blanchard,  for  the  defendant  in  error. 

The  act  of  assembly,  upon  which  this  action  is  founded,  makes 
provision  to  prevent  clandestine  marriages;  and  inflicts  a  penalty,  to 
be  recovered  by  the  party  aggrieved.  Is  then  the  marriage  clandes- 
tine, when  the  father,  one  week  before  its  solemnization,  advises  his 
daughter  of  its  propriety?  The  argument,  founded  upon  the  pre- 
sumption that  the  parent  may  change  his  mind,  is  unsound  ;  for  if 
he  did  change  his  mind,  and  urge  his  objections  against  the  marriage, 
as  he  had  his  advice  to  it,  this  would  have  been  the  legitimate  sub- 
ject of  proof.  But,  on  the  contrary,  the  proof  is  that  the  father  con- 
sented and  urged  his  daughter  to  marry  the  individual,  and  never 
changed  his  mind.  Who,  then,  is  aggrieved  1  If  the  penalty  of 
the  law  be  inflicted  in  this  case,  it  will  be  a  severe  construction  of  it, 
and  one  calculated  to  be  a  source  of  money-making.  The  spirit  of 
a  penal  law  must  characterize  its  construction.  2  Yeates  321.  And 
the  spirit  of  this  one  assuredly  is,  that  the  consent  of  the  parent  shall 
be  obtained,  that  he  may  not  be  aggrieved  by  the  marriage  of  his 
child. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — Many  provisions  in  the  acts  of  1700  and  1729, 
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though  doubtless  wholesome  when  they  were  enacted,  are  ill  adapted 
to  the  habits  and  customs  of  society  as  it  now  exists.  It  is  not  too 
much  to  say,  that  a  rigid  execution  of  them  would  bastardize  a  vast 
?najority  of  the  children  which  have  been  born  within  the  state  for 
half  a  century:  for  if  the  clause  which  requires  that  "  all  marriages 
shall  be  solemnized  by  taking  each  other  for  husband  and  wife  before 
twelve  sufficient  witnesses"  were  taken,  according  to  its  natural 
import,  for  a  declaration  of  what  shall  be  a  legal  marriage,  and  what 
not;  it  would  follow  that  a  marriage  contracted  in  any  other  form  or 
way  is  void.  To  escape  from  a  conclusion  imputative  of  guilt  to  the 
parties,  and  destructive  of  the  civil  rights  of  their  offspring,  it  is 
necessary  to  hold,  not  only  this  clause,  but  those  which  require  a 
certificate  of  the  marriage  under  the  hands  of  the  parties  and  the 
twelve  witnesses  to  be  registered  in  the  proper  office,  as  well  as  pub- 
lication of  bans  by  posting  on  the  church  or  court  house  doors,  with 
other  matters  fallen  into  disuse,  to  be  but  directory.  The  present 
action  is  brought  on  the  second  section  of  the  act  of  1729,  for  the 
penalty  supposed  to  be  incurred  by  having  married  the  infant  daugh- 
ter of  the  plaintiff,  in  the  county  where  he  resided,  without  publica- 
tion of  bans,  or  a  certificate  of  his  consent  had ;  and  the  proviso 
which  immediately  follows  this  section,  is  also  liberally  to  be  ex- 
pounded. Restrained  to  its  proper  uses,  the  prohibition  is  a  salutary 
one,  which  conduces  essentially  to  the  welfare  of  the  infant,  and 
affords  a  just  protection  to  the  rights  of  the  parent  or  master ;  but  it 
was  never  designed  to  be  an  instrument  of  fraud,  or  to  give  remedy 
to  one  whose  actions  evince  that  he  did  not  consider  himself  injured. 
According  to  the  letter  of  the  act,  a  father  actually  present,  consent- 
ing to  the  marriage,  and  wishing  it  God  speed,  might  turn  to  the 
officiating  minister  or  magistrate  at  the  conclusion,  and  demand  the 
penalty  of  him,  because  the  bans  had  not  been  published  or  a 
license  procured  with  his  approbation  certified  in  the  body  of  it. 
Such  a  pretension  would  be  monstrous ;  yet  in  the  case  of  a  mar- 
riage, not  in  the  parent's  presence,  but  in  pursuance  of  his  verbal 
consent,  the  injustice  of  the  forfeiture,  though  less  glaring,  would  be 
equal  in  the  degree.  To  inflict  the  penalty  on  one  who  may  have 
been  decoyed  into  the  forfeiture  of  it,  by  the  acts  of  him  who  claims 
it,  would  be  intolerable;  and  I  take  it  to  be  a  sound  construction  of 
the  statute,  to  hold  the  party  irresponsible  wherever  the  parent  has 
actually  given  his  consent,  whether  in  the  form  of  a  certificate  or 
verbal  declaration.  In  the  case  under  consideration,  it  was  in  evi- 
dence, that  the  plaintiff  not  only  encouraged  the  addresses  of  him 
who*  has  since  married  his  daughter,  by  inviting  him  to  the  house, 
and  leaving  them  together  on  proper  occasions,  but  reproached  her 
with  want  of  alacrity  in  bringing  the  affair  to  the  desired  conclusion. 
If  this  were  believed,  it  would  have  been  an  abuse  of  the  statute  to 
have  made  it  the  foundation  of  a  recovery.  Except  that  the  cere- 
mony was  not  performed  in  the  plaintiff's  house,  there  was  nothing 
in  the  transaction  to  distinguish  it  from  others  in  the  ordinary  course; 
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and  even  that  can  scarce  be  viewed  as  an  exception,  for  it  is  still  a 
common  practice  among  country  people  in  many  parts  of  the  state 
lo  pend  the  wedding  party  to  the  village  or  town  where  the  clergy- 
man resides.  As  lo  the  admitted  fact  that  the  plaintiff's  consent 
had  not  been  expressed  directly  to  the  defendant,  it  is  sufficient  that 
the  latter  may  have  acted  on  the  information  of  those  in  whom  he 
could  confide.  But  the  main  objection  to  the  action  is,  that  the 
statute  was  not  designed  for  a  money-getting  means,  and  would  be 
perverted  by  being  turned  to  the  plaintiff's  assistance. 
Judgment  affirmed. 


Brewer  against  Hayes. 

One  who  brings  an  action  in  the  name  of  another  is  liable  for  the  costs,  and 
the  defendant  may  recover  them  from  him  in  an  action  of  assumpsit,  upon  proof 
of  an  express  promise  to  pay;  and  it  is  error  in  the  court  to  reject  the  evidence 
of  such  promise. 

ERROR  to  the  common  pleas  of  Union  county. 

This  was  an  action  of  assumpsit  by  John  Brewer  and  Matthew 
Brewer,  for  the  use  of  Daniel  Rengeler  against  John  Hayes.  The 
plaintiffs'  statement  set  out  their  claim  to  be  "for  the  amount  of  a 
bill  of  costs  which  accrued  in  an  action  of  ejectment,  instituted  and 
prosecuted  by  the  defendant  for  his  own  use,  in  the  name  of  Robert 
Hayes,  against  the  plaintiffs,  John  and  Matthew  Brewer,  in  which 
a  verdict  and  judgment  was  rendered  for  the  defendants.  And  that 
the  said  John  Hayes  on  the  21st  of  March  1825  acknowledged  him- 
self to  be  liable  to  the  plaintiffs  in  this  suit  for  the  payment  of  the 
same,  and  promised  to  pay  them  when  a  bill  should  be  taxed  and 
tendered  to  him.  And  that  the  said  bill  was  taxed,  amounting  to 
192  dollars  7  cents,  and  tendered,  which  he  refused  to  pay,"  &c. 

The  plaintiffs  offered  in  evidence  the  record  of  the  ejectment  re- 
ferred to,  and  offered  to  follow  it  with  proof  of  all  the  facts  set  out  in 
their  statement.  To  which  the  defendant's  counsel  objected  ;  and 
the  court  overruled  the  evidence  and  sealed  a  bill  of  exceptions  at 
the  instance  of  the  plaintiffs. 

Bellas,  for  the  plaintiffs  in  error,  whom  the  court  declined  to  hear. 

Lashelh,  for  the  defendant  in  error. 

All  the  evidence  offered  would  not  entitle  the  plaintiffs  to  recover 
upon  their  statement  filed.  It  was  therefore  the  duty  of  the  court 
to  reject  it.  Why  sit  to  hear  evidence,  when  if  a  verdict  were  given 
upon  it  the  judgment  would  be  arrested? 
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PER  CURIAM. — The  evidence  went  directly  to  prove  the  cause  of 
action,  and  ought  to  have  been  admitted. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Cummin  against  Wilson. 

An  act  which  violates  a  positive  legal  prohibition  is  void.  Hence,  a  defend- 
ant  can  not  maintain  an  action  against  a  plaintiff  for  a  penalty,  for  not  serving 
a  rule  of  reference  which  he  had  entered  previously  to  filing  a  declaration. 

ERROR  to  Juniata  county. 

John  Cummin  had  sued  George  Wilson  in  the  common  pleas,  and 
previously  to  filing  a  declaration  or  statement,  he  entered  a  rule  of 
reference,  which  he  did  not  serve  upon  Wilson.  This  action  was 
then  brought  by  Wilson  against  Cummin  to  recover  the  penalty  for 
not  serving  that  rule,  in  pursuance  of  the  act  of  assembly;  and  the 
question  was,  whether  the  plaintiff  could  recover,  there  having  been 
uo  declaration  or  statement  filed  when  the  rule  was  entered.  The 
court  below  directed  the  jury  that  the  plaintiff  was  entitled  to  recover. 

A.  S.  Wilson,  for  the  plaintiff  in  error,  cited,  16  Serg.  <$•  Rawle  243. 
Parker,  for  the  defendant  in  error. 

PER  CURIAM. — An  act  which  violates  a  positive  legal  prohibition 
is  void;  as  in  Allison  v.  Rheam,  3  Serg.  fy  Rawle  139,  where  a  capias 
ad  satisfaciendum,  executed  in  the  first  instance,  was  held  to  make 
the  party  who  issued  it  a  trespasser.  Here  a  rule  of  reference  by  the 
plaintiff  before  declaration  filed,  was  positively  forbidden;  and  the 
rule  actually  entered  was  therefore  void.  What  then,  on  a  discovery 
of  his  error,  was  the  plaintiff  to  do1?  Certainly  not  to  incur  costs  by 
proceeding  on  a  rule  which  could  have  produced  no  other  conse- 
quences to  either  party.  It  was  not  for  such  a  case  that  the  penalty 
was  provided,  but  for  those  where  the  opposite  party  might  be  baf- 
fled by  recourse  to  a  reference  as  a  measure  of  delay,  with  a  design 
to  abandon  it  when  the  object  of  it  should  be  accomplished.  No 
such  object  could  be  accomplished  by  what  was  an  absolute  nullity; 
nor  consequently  was  the  penalty  incurred  by  the  abandonment  of 
it.  The  direction  therefore  was  erroneous,  that  the  want  of  a  decla- 
ration at  the  entry  of  the  rule  was  not  fatal  to  the  plaintiff's  right  to 
recover. 

Judgment  reversed. 
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Lyon  against  Chalker. 

In  an  action  of  asrumpsit.  it  is  competent  for  the  defendant  to  show  that  the 
plaintiff  had  once  transferred  the  note  upon  which  suit  was  brought  to  another 
person,  who  had  sued  it  in  his  own  name  erroneously,  and  against  whom  a 
judgment  was  rendered  in  favour  of  the  defendant. 

The  form  of  a  suit  before  a  justice  of  the  peace  may  be  changed  on  an  appeal, 
provided  the  cause  of  action  remain  the  same. 

ERROR  to  Susquehannah  county. 

This  was  an  action  brought  before  a  justice,  in  which  Samuel 
Chalker  for  the  use  of  Joseph  Chalker,  was  plaintiff,  and  Daniel 
Lyon  was  defendant,  on  the  following  note. 

"November  28,  1829.  For  value  received  I  promise  to  pay 
Samuel  Chalker  or  bearer  91  dollars  and  88  cents  in  cabinet  work  to 
be  delivered  at  my  shop  one  year  from  date. 

"DANIEL  LYON." 

The  defendant  plead  non  assumpsit,  payment,  set-off,  tender  and 
refusal,  with  leave  to  give  the  special  matter  in  evidence;  and  also 
that  the  said  Samuel  Chalker,  on  the  1st  day  of  May  last  past,  sold, 
delivered  and  transferred  the  note  or  instrument  in  writing  in  the 
said  declaration  mentioned,  to  one  Harry  Wilber.  That  the  said 
Wilber,  on  the  23d  day  of  May  in  the  same  year,  commenced  a  suit 
thereon  before  Chauncey  Wright,  esquire,  a  justice  of  the  peace  in 
said  county  of  Susquehanna,  against  the  said  Daniel  Lyon  :  that  on 
the  31st  day  of  said  May  last  the  said  Daniel  Lyon  appeared  and 
entered  a  defence  before  the  said  justice  to  ihe  said  note ;  and  upon 
the  hearing  of  the  said  parlies  before  the  said  justice,  upon  the  said 
note,  the  said  justice  rendered  a  judgment  for  and  in  favour  of  the 
said  Daniel  Lyon  :  that  the  said  Samuel  Chalker  and  Joseph  Chalker 
were  present  at  the  said  trial  before  the  said  justice,  &c. 

The  plaintiff  replies  to  the  defendant's  plea  of  tender  and  refusal, 
that  the  said  defendant  did  not  tender  the  articles  mentioned  in  the 
said  note  or  instrument  at  the  day  and  place  therein  specified;  and 
in  reply  to  the  special  plea  of  the  said  defendant,  last  above  pleaded, 
the  plaintiff  says  that  Henry  Wilber  did  not  on  the  23d  day  of  May, 
A.  D.  1831,  nor  on  any  other  day,  commence  a  suit  against  the  said 
defendant  upon  the  note  or  instrument  mentioned  in  the  plaintiff's 
declaration;  and  that  no  proceedings  or  trial  were  at  any  time  had 
before  Chauncey  Wright,  esquire,  by  which  the  plaintiff  could  be 
deprived  of  his  suit  against  the  said  defendant,  or  to  which  the  plain- 
tiff was  a  party. 

It  being  admitted  that  Harry  Wilber  was  the  owner  of  this  note, 
under  the  guarantee  of  Joseph  Chalker,  the  defendant  offered  in  evi- 
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dence  the  record  of  a  judgment  before  C.  Wright,  esquire,  Harry 
Wilber  v.  Daniel  Lyon,  which  the  court  rejected. 

The  defendant  also  offered  the  same  evidence,  in  connexion  with 
evidence  that  the  said  suit  was  brought  upon  the  note  now  in  ques- 
tion :  that  a  trial  was  had  upon  the  merits  in  the  presence  of  the  said 
H.  Wilber  and  Joseph  Chalker,  and  a  judgment  thereupon  rendered 
in  favour  of  the  defendant.  All  and  every  part  of  which  the  court 
rejected. 

The  rejection  of  this  evidence  was  the  subject  of  the  assignment 
of  error. 

Conyngham,  for  the  plaintiff  in  error. 
Collins,  for  the  defendant  in  error. 

PER  CURIAM. — It  was  offered  to  be  shown  that  the  note  on  which 
suit  is  brought  had  been  previously  sued  in  the  name  of  one  who 
was  the  holder  at  the  time,  and  a  judgment  rendered  on  it  for  the 
defendant.  This  judgment  seems  to  have  been  considered  in  the 
court  below  to  be  res  inter  olios  acta,  because  the  action  in  which  it 
was  rendered  had  not  been  brought  in  the  name  of  the  payee,  who 
alone  could  sue,  the  note  being  payable  in  cabinet  work,  and  conse- 
quently not  negotiable  to  give  an  action  to  the  holder.  This  is  an 
ungracious  objection  coming  from  the  party  beneficially  interested 
here,  who  was  present  at  the  trial  there,  and  would  doubtless  have 
had  the  benefit  of  it,  had  not  the  defendant  maintained  his  defence 
on  the  merits.  If  the  former  judgment  can  be  brought  to  bear 
against  him,  it  is  pretty  certain  no  injustice  will  be  done,  particularly 
if  the  first  suit,  as  is  probable,  was  brought  in  the  name  of  a  third 
person  to  elude  the  conclusivenesa  of  the  judgment  if  it  should  be 
adverse.  The  error  in  bringing  the  suit  in  the  name  of  such  third 
person  is  imputable  to  the  plaintiff  here,  or  to  the  justice:  if  the 
former,  he  should  not  be  suffered  to  take  advantage  of  it;  arid  if  the 
latter,  the  case  falls  within  the  principle  of  Caldwell  «.  Thompson, 
1  Rawle  370,  in  which  it  was  determined  that  the  form  of  the  suit 
may  be  changed  on  an  appeal  from  a  justice  of  the  peace,  provided 
the  cause  of  action  remain  the  same,  and  that  the  mistakes  or  slips 
of  a  justice  are  to  be  disregarded  or  corrected.  Here  no  more  is 
required  to  be  disregarded  than  the  formal  change  of  the  name  of 
the  plaintiff;  and  the  only  question  is,  whether  the  name  of  the 
actual  party  before  a  justice  of  the  peace  can  be  shown  by  averment 
and  evidence.  In  regard  to  the  proceedings  of  a  court  of  record, 
perhaps  it  could  not,  as  regards  the  legal  parly  who  must  be  disclosed 
by  the  record ;  but  it  is  essential  that  there  should  be  a  different  rule 
for  proceedings  before  justices  of  the  peace,  from  whom  no  more  can 
be  required  than  substantial  justice,  without  respect  for  technical 
forms ;  and  as  they  are  not  judges  of  a  court  of  record,  the  truth  of 
the  case  in  respect  to  their  proceedings  may  be  shown  by  parol, 
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without  any  great  violence  to  the  principles  of  the  law.     It  would 
seem,  therefore,  the  evidence  should  have  been  received. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


The  Episcopal  Academy  against  Frieze. 

Judgments  against  a  defendant,  who  holds  land  by  articles  of  agreement,  are 
a  lien  upon  his  equitable  title ;  and  upon  a  deed  made  subsequently,  subject  to 
the  payment  of  the  purchase  money,  the  grantor  will  be  entitled  to  receive  the 
purchase  money  due,  out  of  the  proceeds  of  the  sale  of  the  land  by  the  sheriff, 
in  preference  to  such  judgment  creditors. 

APPEAL  from  the  common  pleas  of  Tioga  county. 

In  1824  the  trustees  of  the  Academy  of  the  Protestant  Episcopal 
Church  of  the  city  of  Philadelphia  entered  into  an  agreement  with 
Henry  Erdly  to  sell  and  convey  him  a  tract  of  land,  upon  which  the 
purchaser  paid  8  dollars.  Erdly  sold  to  James  Frieze  in  1826,  and 
took  and  entered  a  judgment  for  the  purchase  money,  129  dollars 
36  cents.  On  the  24lh  of  June  1827  the  trustees  of  the  Academy 
executed  a  deed  for  the  land  to  James  Frieze,  subject  to  the  payment 
of  the  balance  of  the  purchase  money.  On  the  same  day  James 
Frieze  executed  a  bond  and  mortgage  on  the  land  to  secure  the  pur- 
chase money,  which  was  also  recited  in  the  deed.  This  deed,  bond 
and  mortgage  were  not  delivered  by  the  respective  parties  until  the 
5th  of  November  1829.  The  deed  was  not  recorded  at  all;  the 
mortgage  was  not  recorded  until  the  23d  of  February  1830.  Judg- 
ments were  obtained  and  entered  in  May  and  August  1829,  by  dif- 
ferent persons,  against  James  Frieze.  The  trustees  of  the  Academy 
obtained  a  judgment  on  their  mortgage,  and  levied  and  sold  the  land. 
The  money  being  in  court  for  appropriation,  the  question  was  made, 
whether  the  judgment  creditors  or  the  trustees  of  the  Academy 
were  entitled  to  it.  The  court  below  was  of  opinion  that  the  judg- 
ment creditors  were  entitled  to  it,  and  decreed  accordingly.  The 
trustees  appealed. 

fVUliston,  for  appellants,  whom  the  court  declined  to  hear.,. 

Parsons,  contra,  cited,  8  Serg.  fy  Rawle  440;  2  Penns.  Rep.  Ill ; 
Act  of  28th  March  1820,  Purd.  Dig.  204;  17  Serg.  &  Rawle  70; 
7  Serg.  <$•  Rawle  64. 

PER  CURIAM. — Before  the  legal  title  was  added  to  the  equity,  by 
the  conveyance  of  the  trustees,  the  purchaser  had  an  interest  but  to 
the  value  of  his  payments;  and  no  more  was  bound  by  thejudg- 
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ments  against  him.  By  the  conveyance,  however,  the  security  of 
these  judgments  was  enlarged  to  the  extent  of  the  whole  estate,  ex- 
cept as  against  the  trustees,  whose  conveyance  was  subject  lo  the 
purchase  money,  as  an  incumbrance  on  the  title,  which  had  been 
conveyed  but  on  condition ;  and  though  a  formal  mortgage  was  taken 
in  addition,  that  seems  to  have  been  done  with  a  view  to  provide 
the  means  of  a  compulsory  sale ;  for  on  no  other  ground  can  we 
account  for  the  apparent  rernissness  in  not  having  it  recorded,  so  as 
to  preserve  its  lien.  The  lien  of  the  conveyance,  however,  was  never 
suspended  or  interrupted  ;  and  the  trustees  are  consequently  entitled 
to  be  paid  first ;  the  residue  being  applied  to  the  other  liens  in  the 
order  of  their  priority,  according  to  date. 
Decree  accordingly. 


Thompson  against  Lusk. 

In  an  action  of  slander,  the  words  alleged  to  have  been  spoken  must  be  stated 
in  the  declaration  with  legal  precision,  and  in  the  sense  in  which  they  were 
supposed  to  have  been  uttered  and  understood  ;  and  in  general  they  should  be 
coupled,  by  means  of  a  colloquium,  with  facts  which  give  a  particular  hue  to 
the  meaning,  and  which,  by  the  help  of  inuendoes  to  designate  the  things  and 
persons  alluded  to,  disclose  a  charge  of  guilt,  resulting  from  the  whole,  and  in 
a  way  to  be  intelligible  to  a  hearer  of  ordinary  capacity. 

ERROR  to  Susquehanna  county. 

This  was  an  action  of  slander  by  Franklin  Lusk  against  William 
Thompson.  The  declaration  contained  four  counts;  the  insuffi- 
ciency of  which  was  the  assignment  of  error  by  the  defendant  below. 
The  material  parts  of  the  declaration  were :  And  whereas  also 
before  the  committing  of  the  several  grievances  by  the  said  William 
Thompson,  as  in  the  first,  second  and  third  counts  hereinafter  men- 
tioned, a  certain  action  had  been  depending  before  Lyman  Trow- 
bridge,  a  justice  of  the  peace  in  and  for  the  county  of  Susquehanna, 
wherein  one  Jacob  M'Kinney  was  plaintiff,  and  one  Charles  White 
was  the  defendant ;  and  which  said  action  had  been  then  lately  tried 
by  and  before  the  said  Lyman  Trowbridge,  then  and  there  being  such 
justice  .of  the  peace  in  and  for  the  said  county  of  Susquehanna,  and 
on  such  trial  the  said  Franklin  Lusk  had  been,  and  was  examined 
on  oath,  and  had  given  his  evidence  as  a  witness,  for  and  on  the 
part  and  behalf  of  the  said  Jacob  M'Kinney,  to  wit,  at  the  county 
aforesaid.  Yet  the  said  William  Thompson,  well  knowing  the  pre- 
mises, but  greatly  envying  the  happy  state  and  condition  of  the  said 
Franklin  Lusk,  and  contriving,  and  wickedly  and  maliciously  intend- 
ing to  injure  the  said  Franklin  Lusk  in  his  said  good  name,  fame, 
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credit  and  reputation,  and  lo  bring  him  into  public  scandal,  infamy 
and  disgrace,  with  and  amongst  all  hia  neighbours,  and  other  good 
and  worthy  citizens  of  this  commonwealth,  and  to  cause  it  to  be 
suspected  and  believed  by  those  neighbours  and  citizens,  that  he,  the 
said  Franklin  Lusk,  had  been  and  was  guilty  of  perjury,  and  to  sub- 
ject him  to  the  pains  and  penalties  by  the  laws  of  this  commonwealth 
made  and  provided  against  and  inflicted  upon  persons  guilty  thereof, 
and  to  vex,  harass,  oppress,  impoverish,  and  wholly  ruin  him  the 
said  Franklin  Lusk,  heretofore,  to  wit  on  the  24th  day  of  October 
in  the  year  of  our  Lord  1832,  at  Susquehanna  county  aforesaid,  in  a 
certain  discourse  which  he  the  said  William  Thompson  then  and  there 
had  with  the  said  Franklin  Lusk,  of  and  concerning  the  said  Frank- 
lin Lusk,  and  of  and  concerning  the  oath  and  testimony  of  the  said 
Franklin  Lusk  in  the  said  cause  or  action  theretofore  depending  and 
tried  before  the  said  Lyinan  Trowbridge,  then  and  there  being  such 
justice  of  the  peace  of  the  said  county  of  Susquehanna,  in  which 
action  the  said  Jacob  M'Kinney  was  plaintiff,  and  the  said  Charles 
White  was  defendant,  in  the  presence  and  hearing  of  divers  good  and 
worthy  citizens  of  this  commonwealth,  then  and  there  in  the  pre- 
sence and  hearing  of  the  said  last  mentioned  citizens,  falsely  and 
maliciously  spoke  to  and  of  and  concerning  the  said  Franklin  Lusk, 
in  substance,  these  false,  scandalous,  malicious  and  defamatory 
English  words  following,  that  is  to  say,  "  you"  (meaning  the  said 
Franklin  Lusk)  "swore  false"  (meaning  in  the  said  action  before  the 
said  Lyman  Trowbridge,  in  which  the  said  Jacob  M'Kinney  was 
plaintiff  and  the  said  Charles  White  was  defendant)  "  and  are 
amenable  to  the  laws  for  it"  (meaning  that  he  the  said  Franklin 
Lusk  had  committed  perjury  before  the  said  Lyman  Trowbridge  in 
the  said  action,  wherein  he  had  been  sworn  and  gave  evidence  as  a 
witness,  and  was  liable  to  conviction  and  punishment  by  the  laws  of 
this  commonwealth  for  perjury). 

And  whereas  also,  afterwards,  to  wit  on  the  24th  day  of  October 
in  the  year  of  our  Lord  1832,  at  Susquehanna  county  aforesaid,  in  a 
certain  other  discourse  which  the  said  William  Thompson  then  and 
there  had  with  the  said  Franklin  Lusk  in  the  presence  and  hearing 
of  divers  good  citizens  of  this  commonwealth,  he  the  said  William 
Thompson,  further  contriving  and  intending  as  aforesaid,  then  and 
there,  in  the  presence  and  hearing  of  the  said  last  mentioned  citizens, 
falsely  and  maliciously  spoke  and  published,  to  and  of  and  concern- 
ing the  said  Franklin  Lusk,  and  of  and  concerning  the  said  oath  and 
testimony  of  the  said  Franklin  Lusk  taken  in  the  said  action  in  the 
foregoing  count  mentioned,  these  other  false,  scandalous,  malicious 
and  defamatory  English  words  following,  that  is  to  say,  in  substance, 
"you"  (meaning  the  said  Franklin  Lusk)  " yesterday  swore  posi- 
tively" (meaning  in  the  action  in  the  first  count  mentioned)  "  that 
M'Kinney"  (Samuel  M'Kinney,  meaning)  "had  done  all  in  his 
power  to  collect  a  note,  when  you"  (meaning  the  said  Franklin 
Lusk)  "  knew  that  M'Kiuney"  (meaning  Samuel  M'Kinney)  "  had 
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connived  to  keep  a  material  witness  away  from  court"  (meaning  a 
material  witness  in  the  action  in  the  first  count  mentioned),  he  the 
said  William  Thompson  then  and  there  meaning  and  intending  that 
the  said  Franklin  Lusk,  in  his  oath  and  testimony  as  a  witness  in  the 
said  action  and  trial  in  the  said  first  count  mentioned,  had  sworn  and 
testified  positively  to  what  he  the  said  Franklin  Lusk  then  and  there 
knew  to  be  materially  false,  and  was  guilty  of  perjury. 

And  afterwards,  to  wit  on  the  day  and  year  last  aforesaid,  at  the 
county  aforesaid,  in  a  certain  other  discourse  which  he,  the  said 
William  Thompson,  then  and  there  had  with  the  said  Franklin  Lusk, 
and  in  the  presence  and  hearing  of  divers  other  good  citizens  of  this 
commonwealth,  of  and  concerning  the  said  action  before  Lyman 
Trowbridge,  being  such  justice  of  the  peace  in  and  for  said  county 
of  Susquehanna,  wherein  said  Jacob  M'Kinney  was  plaintiff,  and 
the  said  Charles  White  was  defendant,  in  which  action  the  said 
Franklin  Lusk  was  sworn  and  examined  as  a  witness  on  the  part 
and  behalf  of  the  said  plaintiff,  and  of  and  concerning  the  oath  and 
testimony  of  the  said  Franklin  Lusk  in  the  aforesaid  action  in  the 
first  and  second  counts  mentioned,  he  the  said  William  Thompson, 
further  contriving  and  intending  as  aforesaid,  then  and  there,  in  the 
presence  and  hearing  of  the  said  last  mentioned  citizens  of  this  com- 
monwealth, falsely  and  maliciously  spoke  and  published  to,  of  and 
concerning  the  said  Franklin  Lusk,  and  of  and  concerning  his  said 
oath  and  testimony  as  a  witness  in  the  said  action  in  the  said  pre- 
ceding counts  mentioned,  these  other  false,  scandalous,  malicious 
and  defamatory  English  words,  in  substance  following,  that  is  to 
say,  "you"  (meaning  the  said  Franklin  Lusk)  "swore  false," 
(meaning  that  the  said  Franklin  Lusk  had  sworn  falsely  and  per- 
jured himself  in  the  said  last  mentioned  action  before  Lyman  Trow- 
bridge) "and  I"  (the  said  William  Thompson  meaning)  "do  not 
fear  your  action"  (meaning  and  intending  that  the  said  Franklin 
Lusk  was  guilty  of  perjury;  and  that  if  he,  the  said  Franklin  Lusk, 
should  thereafter  sue  for  the  supposed  slander,  that  he,  the  said  Wil- 
liam Thompson  would  prove  him,  the  said  Franklin  Lusk,  guilty  of 
perjury). 

And  afterwards,  to  wit  on  the  day  and  year  last  aforesaid,  at  the 
county  aforesaid,  in  a  certain  other  discourse  which  the  said  William 
Thompson  then  and  there  had  with  divers  good  and  worthy  citizens 
of  this  commonwealth,  of  and  concerning  the  said  Franklin  Lusk, 
and  of  and  concerning  his  oath  and  evidence  in  the  trial  of  the  said  cause, 
in  the  first  count  mentioned,  as  a  witness,  he,  the  said  William  Thomp- 
son, further  contriving  and  intending  as  aforesaid,  then  and  there, 
in  the  presence  and  hearing  of  the  said  last  mentioned  citizens, 
falsely  and  maliciously  spoke  and  published  of  and  concerning  the 
said  Franklin  Lusk,  and  of  and  concerning  his  oath  and  evidence  as 
a  witness  in  the  action  in  the  said  first  count  mentioned,  these  other 
false,  scandalous,  malicious  and  defamatory  words,  in  substance  fol- 
lowing, that  is  to  say,  "  I"  (the  said  William  Thompson  himself 
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meaning)  "have  made  the  charge  against  him"  (meaning  the  charge 
of  perjury),  "and  I"  (the  said  William  Thompson  himself  meaning) 
"shall  go  on  with  it"  (meaning  and  intending  that  the  said  Frank- 
lin Lusk  was  guilty  of  perjury,  and  that  the  said  William  Thompson 
had  charged  the  crime  of  perjury  upon  the  said  Franklin  Lusk,  and 
that  he,  the  said  William  Thompson  would  not  retract  it). 

By  means  of  the  committing  of  which  said  several  grievances  by 
the  said  William  Thompson  as  aforesaid,  he,  the  said  Franklin  Lusk 
hath  been  and  is  greatly  prejudiced  and  injured  in  his  said  good 
name,  fame,  credit  and  reputation,  and  brought  into  public  scandal, 
infamy  and  disgrace,  with  and  amongst  all  his  neighbours  and  other 
good  and  worthy  citizens  of  this  commonwealth,  insomuch  that 
divers  of  those  neighbours  and  citizens  to  whom  the  innocence  and 
integrity  of  the  said  Franklin  Lusk  in  the  premises  were  unknown, 
have,  on  occasion  of  the  committing  of  the  said  grievances  by  the 
said  William  Thompson  as  aforesaid,  from  thence  hitherto  suspected 
and  believed,  and  still  do  suspect  and  believe  the  said  Franklin  Lusk 
to  have  been  and  to  be  a  person  guilty  of  perjury,  and  have,  by  rea- 
son of  the  committing  of  the  said  grievances  by  the  said  William 
Thompson  as  aforesaid,  from  thence  hitherto  wholly  refused,  and  still 
do  refuse,  to  have  any  transaction,  acquaintance  or  discourse  with 
him  the  said  Franklin  Lusk,  as  they  were  before  used  and  accus- 
tomed to  have  and  otherwise  would  have  had  ;  and  the  said  Frank- 
lin Lusk  hath  been  and  is  by  means  of  the  premises  otherwise  greatly 
injured,  to  wit,  at  the  county  aforesaid,  to  the  damage  of  the  said 
Franklin  Lusk,  as  he  says,  5000  dollars,  and  therefore  he  brings  his 
suit,  &c. 

The  jury  found  a  verdict  for  the  plaintiff  for  900  dollars  damages; 
upon  which  a  judgment  was  rendered. 

Conyngham  and  Williston,  for  plaintiff  in  error,  cited,  1  Chilly's 
PL  383,  394;  2  Chilly's  PI  229,  nolew;  2  Saund.  PL  and  Ev.  370, 
799;  4  Bac.  Jib.  Slander  3,  4;  2  Starkie's  Ev.  61  ;  5  Binn.  218; 
11  Serg. 


Collins,  for  defendant  in  error,  cited,  2  W.  Black  960;  2  DalL 
58;  3  Binn.  514;  3  Serg.  <$•  Rawle  255;  2  Binn.  34,  60. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J.  —  Where  the  accusation  has  not  been  made  bluntly, 
but  has  been  insinuated,  as  it  sometimes  is,  in  a  way  to  make  it 
actionable,  it  is  frequently  a  nice  thing  to  determine  whether  the 
attendant  circumstances  are  sufficiently  stated  to  indicate,  with  legal 
precision,  the  sense  in  which  the  words  are  supposed  to  have  been 
spoken  and  understood.  The  latter  must  in  general  be  coupled,  by 
means  of  a  colloquium,  with  facts  which  give  a  particular  hue  to 
the  meaning,  and  which,  by  the  help  of  inuendoes,  to  designate  the 
things  and  persons  alluded  to,  disclose  a  charge  of  guilt,  resulting 
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from  the  whole,  and  in  a  way  to  be  intelligible  to  a  hearer  of  ordi- 
nary capacity.  It  is  impossible  to  explain  distinctly  what  is  meant 
by  this,  without  recourse  to  instances  of  its  application ;  the  best  of 
which,  it  seems  to  me,  is  found  in  Oldham  v.  Peake,  2  Black.  Rep. 
952,  in  which  the  words  "  you  are  guilty  of  the  death  of  A."  averred 
to  have  been  uttered  in  a  colloquium  of  the  death  of  one  supposed 
to  have  been  slain,  were  held  to  sustain  an  inuendo  of  felonious 
homicide,  because  guilt  could  be  contracted  from  no  other  species  of 
it.  Perhaps  the  colloquium  was  unnecessary;  the  matter  which 
determined  the  meaning  of  the  word  "guilty"  being  contained  in  the 
words  which  accompanied  it.  In  Rue  v.  Mitchel,  2  Doll.  58,  the 
court  went  further,  by  sustaining  the  assignment  of  a  particular 
meaning  in  the  inuendo,  though  the  explanatory  matter  was  neither 
set  forth  in  a  colloquium  nor  contained  in  the  words  themselves. 
As  the  law  then  stood,  the  decision  must  be  admitted  to  have  been 
a  questionable  one.  "  You  have  taken  a  false  oath  before  squire 
Rush,"  are  words  which  may  undoubtedly  have  been  spoken  by  one 
who  knew  the  circumstances,  in  the  sense  attributed  to  them  in  the 
inuendo,  to  wit  that  the  plaintiff  had  committed  perjury  in  an  oath 
taken  by  him  before  a  justice  of  the  peace  in  an  action  before  him  de- 
pending; but  were  they  alleged  to  have  been  spoken  in  reference  to 
circumstances  known  to  the  by-standers,  which  showed  that  they 
were  understood  in  that  sense  by  the  hearers'?  These  are  not  pre- 
sumed to  have  known  that  the  violation  of  a  judicial  oath  was  in- 
tended, unless  they  also  knew  that  the  plaintiff  had  testified  in  a 
judicial  proceeding.  The  court  proceeded  on  the  same  principle  in 
Bornman  v.  Bayer,  3  Binn.  515,  where  the  meaning  was  held  to  be 
well  alleged  by  an  inuendo,  without  a  colloquium ;  on  the  ground, 
that  where  words  admit  of  a  double  meaning,  the  plaintiff  has  a 
right  to  aver  the  one  with  which  he  conceives  they  were  spoken. 
But  without  having  set  forth  circumstances  to  give  colour  to  the 
averment,  has  he  a  right  to  assume  a  particular  meaning  by  adopt- 
ing an  arbitrary  interpretation1?  It  is  said  that  an  inuendo  can 
not  add  to  the  effect  of  the  words,  nor  aver  a  meaning  inconsis- 
tent with  them;  and  it  is  for  this  reason  that  a  colloquium  is  ne- 
cessary to  show  that  the  additional  or  particular  meaning  imputed 
by  the  inuendo,  is  legitimately  indicated  by  concomitant  circum- 
stances. Though  a  jury  may  judge  of  the  meaning  by  extrinsic 
evidence  of  such  circumstances,  the  court  can  judge  of  it  on  a  motion 
in  arrest  of  judgment  only  by  the  record,  and  consequently  only 
according  to  the  natural  import  of  the  words,  stripped  of  every  thing 
that  is  not  there  set  out.  By  this  I  would  not  have  it  inferred  that 
I  disapprove  of  these  decisions.  On  the  contrary,  I  would  prefer  to 
relax  still  further  the  strictness  of  averment  formerly  required,  rather 
than  to  shake  their  authority.  Had  the  courts  received,  under  the 
sanction  of  a  verdict,  the  meaning  imputed  by  the  inuendo  as  the 
true  one,  without  attempting  to  discover  from  the  record  whether 
the  premises  were  sufficient  to  warrant  the  conclusion  of  the  jury, 
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they  would  have  saved  a  vast  deal  of  subtlety,  which  has  not  only 
occasioned  useless  disputation,  but  served  to  render  the  attainment 
of  justice  more  difficult;  for  facts  and  circumstances  which  collect- 
ively fix  the  meaning  of  an  ambiguous  phrase  with  perfect  certainty 
before  a  jury,  are  frequently  so  numerous,  complicated,  minute  and 
evanescent,  as  to  be  incapable  of  being  represented  on  the  record. 
Their  nature  and  effect  may  be  explained  to  a  jury,  by  the  simple 
narrative  of  their  impression  on  the  mind  of  the  witnesses;  while 
they  may  be  incapable  of  being  described  to  the  court  by  the  ablest 
special  pleader.  In  Bornman  v.  Bayer,  there  may  have  been  no 
actual  colloquium  ;  and  yet  the  imputation  of  theft  may  have  been 
so  clearly  indicated  by  the  tone  and  manner  of  the  speaker,  as  to 
leave  no  doubt  on  the  mind  of  the  hearer,  as  to  the  meaning  of  the 
words  "  Bornman  must  have  taken  it."  But  the  sufferer  would  have 
been  remediless,  could  the  words  have  been  shown  to  be  actionable 
iii  no  other  way  than  by  a  successful  attempt  to  set  forth  the  tone 
and  manner  in  the  declaration;  for  if  the  plaintiff  had  laid  a  collo- 
quium, he  would  have  been  bound  to  prove  it.  However  this  may 
be,  I  am  certainly  not  disposed  to  question  the  authority  of  the  two 
decisions  alluded  to,  which  come  up  to,  if  they  do  not  go  beyond, 
the  exigences  of  the  present  case.  The  colloquium  relates  to  testi- 
mony given  by  the  plaintiff  in  a  cause  depending ;  in  reference  to 
which  the  defendant  is  alleged  to  have  said,  "  I  have  made  the 
CHARGE  against  him,  and  I  will  go  on  with  it."  A  charge  imports 
an  accusation  of  criminality ;  and  when  made  against  a  party  in 
relation  to  "  his  oath  and  evidence  in  the  trial  of  a  cause,"  imports 
an  accusation  of  the  only  species  of  criminality  which  could  have 
been  incurred  by  him  in  the  character  of  a  witness.  Why  should 
the  defendant  express  a  determination  to  "  go  on  with  it,"  if  it  were 
any  thing  else  than  the  subject  of  a  prosecution?  It  is  in  vain  to 
say,  that  nothing  more  may  have  been  imputed  than  a  repugnance 
to  tell  the  truth,  or  any  other  species  of  delinquency  which  happens 
to  fall  short  of  actual  perjury.  Such  an  interpretation  could  be 
adopted  only  by  a  recurrence  to  the  doctrine  of  miliori  sensu,  which 
has  been  long  exploded.  No  bystander  could  doubt  for  an  instant 
what  was  meant;  and  as  certainty  to  a  common  intent  is  all  that  is 
required  in  pleading,  it  is  clear,  even  on  the  principle  of  Oldham  v. 
Peake,  that  the  words  are  actionable  as  they  are  laid. 
Judgment  affirmed. 
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Rung  against  Shoneberger. 

The  erection  of  a  building  upon  the  public  square  of  a  town  is  a  public  and 
not  a  private  offence,  and  may  be  abated  by  any  one  aggrieved. 

If  a  grant  be  made  to  the  inhabitants  of  a  town,  of  a  public  square,  without 
defining  its  location,  the  inhabitants  may  elect  a  location  for  it;  but  such  elec- 
tion must  be  made  within  a  reasonable  time. 

Adverse  possession  is  not  to  be  made  out  by  inference,  but  by  clear  and  posi- 
tive proof;  and  every  presumption  is  in  favour  of  possession  in  subordination  to 
the  title  of  the  true  owner. 

WRIT  of  error  to  Huntingdon  county. 

This  was  an  action  of  trespass  by  Dr  Peter  Shoneberger  against 
Henry  Rung  and  others,  for  prostrating  and  removing  a  stable  and 
shed  in  the  town  of  Petersburg.  The  defendants,  or  some  of  them, 
were  officers  of  the  corporation,  and  removed  the  buildings  of  the 
plaintiff,  by  authority  of  a  resolution  of  the  town  council ;  and  the 
question,  therefore,  turned  upon  the  right  of  the  defendants  to  re- 
move them.  In  1795,  Peter  Shoneberger,  the  uncle  of  the  defendant 
in  error,  laid  out  the  town  of  Petersburg.  A  plan  was  duly  recorded, 
on  which  is  written,  "  public  square,  one  hundred  and  six  feet  by  one 
hundred  and  fifty-six  feet."  It  did  not  appear  in  evidence  that  this 
square  had  ever  been  precisely  located,  by  certain,  defined  metes  and 
bounds,  on  the  ground.  The  defendants  alleged  that  the  buildings 
were  upon  the  public  ground,  and  therefore  justified  themselves  in 
removing  them.  The  proof  was  that  the  buildings  had  been  erected 
thirty-five  years;  but  evidence  was  given  by  the  defendants  that  the 
plaintiff  had  acknowledged  they  were  on  the  square,  and  at  one  time 
had  made  a  contract  for  their  removal,  assigning  as  a  reason  that  fact. 

The  court  below  was  of  opinion  that  the  plaintiff's  long  possession 
established  his  right,  whether  the  buildings  had  been  on  public 
ground  originally  or  not,  and  therefore  he  was  entitled  to  recover. 
This  opinion  was  assigned  for  error. 

Bell,  for  plaintiff  in  error,  cited  1  Co.  Lit.  13;  2  Black.  Com.  339; 
15  Serg.  fy  Rawle  136;  3  Serg.  $  Rawle  294;  6  Serg.  fy  Rawle  23  ; 
Mams  on  Eject.  46,  65;  9  Wheat.  172  ;  1  Johns.  Rep.  158;  12 
Johns.  Rep.  367;  3  Johns.  Cas.  124;  9  Johns.  Rep.  163;  1  Hawk. 
694. 

Miles  and  Potter,  contra,  cited,  Co.  Lit.  56,  a;  2  Harris  fy  M'Hen. 
138  ;  10  Mass.  70;  2  Mass.  492  ;  1  Wash.  Rep.  34. 

The  opinion  of  the  Court  was  delivered  by  , 

ROGERS,  J. — This  is  an  action  of  trespass  quare  clausum  fregit, 
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brought  by  the  plaintiff,  Shoneberger,  against  Rung  and  others,  for 
pulling  down  a  stable  and  shed,  in  the  borough  of  Petersburg. 

The  defendants  justify  the  alleged  trespass,  on  the  ground  that  the 
building  was  a  common,  a  public  nuisance  having  been  erected  on 
the  public  square. 

The  facts  were  these.  In  1795,  Peter  Shoneberger,  the  uncle  of 
the  plaintiff,  laid  out  the  town  of  Petersburg.  A  plan  of  the  town 
was  duly  recorded.  On  the  plan,  is  stated,  "  public  square,  one 
hundred  and  six  feet  by  one  hundred  and  fifty-six  feet."  It  seems 
to  be  a  conceded  point,  that  the  square  was  to  be  of  the  size  and 
dimensions  marked  on  the  plan.  It,  however,  happens,  either  that 
the  square  was  never  precisely  located,  by  certain,  defined  metes  nnd 
bounds,  on  the  ground ;  or  if  it  were,  direct  evidence  of  the  fact  of 
location  has  been  lost. 

The  defendants  rest  their  cause  on  two  grounds. 

1.  That  the  buildings  were  erected  on  the  public  square;  and 
this  they  endeavour  to  show,  as  they  have  a  right  to  do,  by  the  re- 
peated declarations  of  the  plaintiff. 

And,  2.  They  contend,  that  admitting  the  square  was  not  located 
by  the  proprietor,  but,  either  from  accident  or  design,  its  precise  limits 
have  been  left  uncertain ;  the  owners  and  occupiers  of  the  lots  in  the 
first  instance,  or  the  corporation  afterwards,  have  a  right  to  locate  it 
on  such  unappropriated  ground  as  will  be  most  beneficial  to  the  in- 
habitants and  the  public. 

It  is  most  convenient,  in  the  first  place,  to  dispose  of  the  second 
ground  of  defence. 

It  is  true  that  a  deed  is  to  be  construed  most  strongly  against  the 
grantor ;  and  if  it  can  enure  in  different  ways,  the  grantee  may  take 
it  in  such  way  as  shall  be  most  to  his  advantage  ;  he  has  his  elec- 
tion in  which  way  to  take  it.  If  the  deed  be  not  expressed  with 
certainty,  the  grantee  shall  have  the  benefit  of  the  defect.  Jackson 
».  Hudson,  3  Johns.  Rep.  387;  Jackson  v.  Blodget,  1 6  Johns.  Rep. 
173. 

Granting  the  application  of  these  principles,  yet,  if  the  borough  or 
the  inhabitants  wish  the  benefit  of  them,  they  must  avail  themselves 
of  the  right  of  election  in  a  reasonable  time  ;  otherwise  this  incon- 
venience and  injustice  would  result,  that  the  proprietor  would  be 
prevented  for  an  indefinite  length  of  time  from  making  any  improve- 
ments on  the  property  whatever.  Until  they  call  into  exercise 
their  right,  the  erection  can,  in  no  point  of  view,  be  considered  as  a 
nuisance.  For  how  could  the  plaintiff  know  that  they  would  deter- 
mine the  election  so  as  to  include  this  building.  And  here,  it  must 
be  remarked,  that  the  resolution  of  the  town  council  is  not  an  elec- 
tion, but  the  assertion  of  an  old  right,  on  the  supposition  of  a  previ- 
ous appropriation.  But  would  it  be  reasonable  to  pennit  them  now 
to  elect,  after  a  period  of  upwards  of  thirty  years,  by  such  a  designa- 
tion as  to  prostrate  houses  already  erected  1  The  most  that  can,  in 
justice,  be  required,  will  be,  to  allow  them  to  select  for  that  purpose 
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such  parts  of  the  town  as  are  unappropriated  to  the  use  of  the 
proprietor,  or  others.  If  they  insist  upon  laying  the  square  upon  other 
than  vacant  ground,  it  must  be  by  some  other  mode  than  the  will  of 
one  of  the  parties  to  the  contract,  and  what  that  may  be,  it  is  not 
now  necessary  to  determine. 

The  defendant  further  complains  of  the  charge  on  the  act  of  limi- 
tations. 

The  lapse  of  time,  say  the  court,  gave  title  to  the  plaintiff.  If  so, 
there  remains  nothing  for  the  jury  to  do,  but  to  assess  the  damages. 
Although,  in  one  part  of  the  charge,  the  court  would  seem  to  refer 
the  facts  to  the  jury,  immediately  after,  they  instruct  them  that  the 
length  of  time  the  plaintiff  had  possession  of  the. property,  gave  title, 
and  that  he  had  a  right  of  action.  The  building  was  erected,  and  in 
the  possession  of  the  plaintiff,  for  a  time  more  than  is  required  lo  give 
title,  as  against  private  rights,  provided  the  possession  was  adverse. 
The  case,  therefore,  involves  two  points.  Is  the  erection  of  a  build- 
ing, in  a  public  square  of  a  borough,  town  or  city,  a  public  and  com- 
mon nuisance'?  2.  If  it  is  not,  then  was  the  possession  of  the  plain- 
tiff proved  by  the  witnesses  to  be  an  adverse  possession  1 

As  nuisances  are  but  of  two  kinds,  common  or  public  nuisances, 
and  private  nuisances,  this  is  a  case,  either  of  one  or  the  other  de- 
scription.    If  of  the  latter,  each  of  the  lot  holders,  before  the  act  of 
incorporation,  had  a  right  of  action,  for  a  violation  of  their  individual 
interests  ;  if  of  the  former,  the  remedy  must  be  referred  to  the  class 
of  public  wrongs,  or  crimes  and  misdemeanours.     Since  the  founda- 
tion of  the  province,  there  has  been  no  case  where  an  individual  has 
sought  a  remedy  by  action  for  such  a  wrong ;  and  this  is  an  argu- 
ment of  no  inconsiderable  force  against  the  assertion  of  such  a  right. 
But  there  are  cases  where  an  indictment  has  been  sustained,  as  in  a 
case  tried  in  the  circuit  court  of  Bradford  county,  where  Guy  Tozer 
was,  after  a  full  hearing  of  some  of  the  most  distinguished  counsel  in 
that  section  of  the  state,  indicted  and  convicted  for  the  offence  of 
erecting  a  house  on  the  public  square  in  the  village  of  Athens.     It 
is  admitted,  that  the  erection  of  a  -building  on  a  street  (Comor  v. 
M'Donald,  16  Serg.  fy  Rawle  394)  is  a  public  nuisance  ;  but  a  dis- 
tinction has  been  attempted  between  a  street  and  a  square.     In  this 
state  there  are  few  ancient  towns  in  which  squares,  such  as  this,  do 
not  form  part  of  the  plan.     They  are  generally  located  at  the  inter- 
section of  the  streets ;  and  are  intended  as  sites  for  the  erection  of  build- 
ings for  the  use  of  the  public ;  such  as  court  houses,  market  houses, 
school  Jiouses  and  churches  ;  sometimes  they  are  designed  for  orna- 
ments ;  and  at  others,  they  are  intended  for  the  promotion  of  the  health 
of  the  inhabitants  by  admitting  a  free  circulation  of  air.     The  squares, 
as  well  as  the  streets,  and  for  the  same  reason,  are  placed  under  the 
superintendence  of  the  local  authorities,  who  have  full  power  to  regu- 
late them,  so  as  more  effectually  to  answer  the  purposes  to  which  they 
have  been  dedicated.      Public  squares,  unlike  commons,  are  not 
intended  for  the  exclusive  use  of  the  citizens  of  the  city  or  borough 
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where  they  are  situated  ;  but  are  also  designed  for  the  comfort  and 
convenience  of  strangers,  in  the  pursuit  either  of  business  or  pleasure. 
It  would  be  an  abuse  of  the  grant,  lo  attempt  to  appropriate  the 
enjoyment  of  them  to  citizens,  in  exclusion  of  others.  For  this  rea- 
son I  cannot  trace  any  resemblance  in  this  to  a  right  of  common, 
where  each  commoner  has  an  interest,  and  of  course  a  right  of  action 
for  his  individual  injury.  The  learned  judge  who  ruled  this  cause 
expressed  an  opinion,  that  if  a  person  was  suffered  to  build  a  house 
on  one  of  the  beautiful  squares  in  the  city  of  Philadelphia,  and  was 
permitted  to  remain  there  twenty-one  years,  his  title  would  be  good. 
But  this  depends  on  the  question,  whether  the  building  was  a  public 
or  private  nuisance.1  The  case  put  as  an  illustration  by  the  court 
we  will  determine  when  it  arises  ;  but  I  must  be  permitted  to  ob- 
serve, that  I  have  but  little  faith  in  the  correctness  of  the  opinion. 
For  although  the  city  has  a  qualified  property  in  the  ground,  yet  the 
corporation  is  but  a  trustee  of  the  public,  for  whose  use  and  benefit 
the  squares  were  left  open.  The  enjoyment  of  them  is  free,  as 
things  of  common  right,  to  all  the  citizens  of  the  commonwealth  ; 
subject,  however,  as  I  before  observed,  to  such  regulations  and  re- 
strictions affecting  all,  as  are  not  inconsistent  with  the  grant.  And 
in  this  respect  I  am  at  a  loss  to  see  any  difference  between  a  street 
and  a  square.  If  the  erection  of  a  building  in  a  square  is  a  common 
nuisance,  the  plaintiff  can  acquire  no  right  by  long  continued  pos- 
session. Public  rights,  say  the  court  iii  the  case  of  Comor  v.  M'Don- 
ald,  16  Serg.  fy  Rawle  394,  cannot  be  destroyed  by  long  continued 
encroachments,  unless  the  possession  has  continued  so  long,  that  the 
party  may  put  his  title  on  the  ground  of  prescription.  However 
twenty-one  years  acquiescence  may  bind  parties  whose  private  rights 
only  are  affected,  yet  the  public  have  an  interest  in  the  suppression 
of  public  nuisances,  though  of  longer  standing. 

In  a  river  therefore,  which  is  a  public  highway,  twenty  years  en- 
joyment of  the  water  is  not  conclusive  as  to  the  right.  And  if  a 
river  ever  has  been  a  public  highway,  even  if  it  should  not  be  used 
as  such  for  the  period.of  twenty  years,  and  during  that  time  has 
been  in  a  condition  inconsistent  with  its  use  as  a  public  highway, 
the  public  right  is  not  extinguished,  if  it  existed  previously  to  that 
time.  Angel  on  Water  Courses  49. 

Public  nuisances  are  indictable  only,  and  are  not  actionable.  The 
reason  of  the  rule  is  (and  its  application  is  as  strong  in  the  case  of  a 
square  as  a  street),  that  where  rights  of  a  public  nature,  and  common 
to  all  the  people,  are  affected,  no  one  person  is  able  to  assign  his  par- 
ticular proportion  of  the  injury,  and  even  if  he  is,  the  law  deems  it 
too  great  a  hardship  for  the  offender  to  be  harassed  with  separate 
actions.  The  plaintiff  would  have  esteemed  it  an  intolerable  griev- 
ance, if  each  inhabitant  of  the  town  of  Petersburg  had  brought  a 
separate  action  against  him.  And  this  is  a  strong  argument  to 
show,  that  such  a  nuisance  must  be  adjudged  a  public,  and  not  a 
private  offence.  But  a  nuisance,  whether  public  or  private,  may  be 


June  1833.]  OF  PENNSYLVANIA.  27 

[Rung  v.  Shoneberger.] 

abated  by  the  party  aggrieved,  so  that  it  is  done  peaceably,  and  without 
a  riot.  The  reason  (says  Blackstone,  3  Bl.  Com.  5)  why  the  law 
allows  this  private  and  summary  method  of  doing  justice  is,  because 
injuries  which  obstruct  or  arrest  such  things  as  are  of  daily  conve- 
nience and  use,  require  an  immediate  remedy,  and  cannot  wait  for 
the  slow  progress  of  the  ordinary  forms  of  justice. 

I  propose  now  to  examine  the  charge  on  the  point  of  possession. 

To  give  title  by  possession,  the  title  must  be  adverse  ;  and  whether 
it  is  adverse,  is  a  question  exclusively  for  the  jury  :  and  in  Jenks  v. 
Jay,  9  Johns.  Rep.  102,  the  judge  having  directed  as  to  that  fact,  a 
new  trial  was  granted.  In  Pennsylvania  the  rule  is,  that  when  there 
are  a  given  state  of  facts,  which  are  admitted  or  distinctly  proved, 
whether  the  possession  is  adverse  or  not,  is  a  question  of  law  ;  but  in 
a  doubtful  case,  the  truth  of  the  facts  must  be  submitted  to  the  jury. 
And  here,  although  the  plain  tiff  proved  that  he  had  been  in  posses- 
sion upwards  of  twenty-one  years,  yet  the  defendants  gave  evidence, 
that  he  had  frequently,  during  the  continuance  of  his  possession,  recog- 
nised the  title  of  the  defendants.  It  was  a  proof  that  he  admitted  the 
existence  of  a  public  square ;  and  that  he  confessed,  on  more  than 
one  occasion,  that  the  stable  and  shed  were  erected  upon  it.  The 
defendants  also  gave  in  evidence,  an  agreement  between  the  plain- 
tiff and  James  Leonard  for  the  sale  of  a  tavern  stand,  to  which  the 
properly  in  dispute  was  appurtenant;  in  which  the  parties  stipulated 
for  the  removal  of  the  stable  and  shed.  That  the  plaintiff  afterwards 
threatened  compulsory  measures  against  Leonard,  for  not  complying 
with  his  contract  in  that  particular  ;  alleging,  as  a  reason  for  their 
speedy  removal,  that  they  were  erected  on  the  public  square  ;  and 
that  they  were  an  injury  and  a  nuisance  to  the  spring,  of  which  the 
inhabitants  justly  complained.  On  these  facts,  the  court  instructed 
the  jury,  that  the  possession  of  Shoneberger  was  adverse;  and  in  this 
there  was  manifest  error.  Adverse  possession  is  not  to  be  made  out 
by  inference,  but  by  clear  and  positive  proof;  and  every  presumption 
is  in  favour  of  possession,  in  subordination  to  the  title  of  the  true 
owner.  Jackson  v.  Sharp,  9  Johns.  Rep.  167.  If  a  person  enters 
into  possession  of  land,  and  holds  it,  without  more,  the  presumption 
is,  he  claims  title.  A  possession  of  more  than  twenty-one  years, 
under  such  circumstances,  would  be  adverse  ;  and  as  such,  would 
give  title.  But  if,  when  he  enters,  or  afterwards,  he  does  not  claim 
title  himself,  but  acknowledges  the  title  of  another,  his  possession 
must  be  taken  as  an  entry  or  holding  in  subordination  to  the  title  of 
the  persons  whose  right  he  acknowledges.  And  this  qualification 
of  the  rule  is  necessary,  to  protect  rights  which  might  otherwise  be 
lost,  by  the  fraud  and  artifice  of  the  person  in  the  actual  possession. 
A  declaration  that  the  right  was  in  another,  might  be  intended,  and 
would  frequently  have  the  effect  of  putting  the  legal  owner  off  his 
guard.  Such  a  declaration  is  inconsistent  with  an  adverse  or  hos- 
tile holding.  To  constitute  an  adverse  possession  in  New  York,  it 
is  not  necessary  there  should  be  a  rightful  title  ;  it  must  however  be 
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n  possession  under  claim  or  colour  of  title,  and  exclusive  of  any  other 
right.  9  Johns.  Rep.  180;  13  Johns.  Rep.  118.  But  in  this  state, 
it  is  not  necessary  that  there  should  be  an  express  claim  of  title  ;  or 
thai  there  should  be  colour  of  title;  but  when  a  person  disclaims 
title  in  himself,  or  does  not  claim  title,  but  asserts  the  right  to  be  in 
another,  it  is  not  such  an  adverse  possession  as  will  give  title  under 
the  act  of  limitations. 

The  points,  then,  in  this  cause,  may  be  narrowed  down  to  a  ques- 
tion of  fact.  For  if  the  jury  believe,  from  the  testimony,  that  these 
buildings  were  erected  on  the  public  square,  although  their  limits 
and  extent  have  not  been  precisely  defined,  they  are  a  public  nui- 
sance; and  a  nuisance,  whether  public  or  private,  as  has  been  already 
staled,  may  be  abated  by  the  party  aggrieved,  so  as  it  is  done  peace- 
ably and  without  any  riot.  It  is  admitted,  that  they  were  removed 
peaceably,  by  the  defendants,  as  officers  of  the  borough,  duly  appointed 
and  empowered  under  a  resolution  of  the  corporation :  and  if  the  jury 
believe  they  were  on  public  ground,  the  plaintiff  is  not  entitled  to 
recover. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Burdick  against  Norris. 

•An  amicable  action  upon  a  recorded  mortgage,  an  appearance  by  the  defend- 
ant, and  confession  of  judgment;  a  levari  facias  thereupon,  which  recites  the 
mortgage,  and  particularly  describes  the  land,  and  a  sale  thereupon  by  the  she- 
riff, is  good  evidence  for  the  purchaser  in  an  ejectment  for  the  land,  although 
the  agreement  to  appear  and  confess  judgment  does  not  describe  the  mortgage 
or  the  land. 

In  an  action  of  ejectment,  a  verdict  for  the  plaintiff  "  for  the  land  claimed  in 
the  writ,  except  ten  acres,  including  the  buildings, ".is  too  uncertain ;  but  the 
defect  is  cured  by  an  agreement  of  the  plaintiff,  filed  in  the  supreme  court,  to 
permit  the  defendant  to  take  the  land  reserved  to  him,  at  his  election,  as  re- 
gards the  boundaries. 

WRIT  of  error  to  Tioga  county. 

This  was  an  action  of  ejectment  for  a  tract  of  land,  by  Joseph  P. 
Norris  against  Jesse  Burdick,  William  K.  Burdick  and  William 
Cowen.  The  plaintiff,  in  order  to  maintain  the  issue  on  his  part, 
after  having  shown  the  title  to  have  been  in  James  Strawbridge, 
offered  in  evidence  a  certified  copy  of  the  record  of  a  judgment  in 
the  circuit  court  of  the  United  States,  at  the  suit  of  Pearson  Hunt 
against  James  Reed  and  others,  executors  of  James  Strawbridge  de- 
ceased, which  was  there  entered,  in  pursuance  of  an  agreement  by 
the  defendants,  on  the  18th  of  February  1815,  and  which  was  in 
these  words : 

"We  agree  that  this  action  be  entered  in  the  circuit  court  of  the 
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United  States,  for  the  district  of  Pennsylvania,  as  of  October  sessions 
1814,  as  though  a  scire  facias  had  issued  upon  the  mortgage  upon 
which  the  action  is  founded,  and  that  judgment  be  therein  entered 
in  favour  of  the  plaintiff,  for  25,959  dollars  and  50  cents,  with  costs 
of  suit.  But  the  said  judgment  is  not  to  be  considered  as  an  admis- 
sion of  assets." 

This  record  contained  a  copy  of  the  levari  facias  issued  on  this 
judgment,  which  included  the  land  in  question.  The  evidence  was 
objected  to,  and  the  objection  was  overruled  by  the  court,  and  the 
counsel  of  the  defendant  requested  the  court  to  instruct  the  jury  on 
this  point :  "  that  the  record  of  the  judgment,  in  the  court  of  the 
United  States,  is  not  a  judgment  against  the  land  in  question  ;  and 
that  the  proceedings  on  that  judgment,  as  given  in  evidence,  could 
not  transmit  any  title  to  the  land  in  question,  to  the  purchaser  at 
marshal's  sale ;  and  therefore  no  title  is  traced  to  the  plaintiff." 

The  court  below  was  of  a  different  opinion  and  so  instructed  the 
jury,  who,  accordingly,  found  a  verdict  for  the  plaintiff. 

The  admission  of  the  evidence  was  assigned  for  error. 

Williston,  for  plaintiff  in  error,  cited,  2  Saund.  72,  h;  10  Serg.  fy 
Rawle  173. 

Parsons  and  Lewis,  contra,  cited,  2  Serg.  <$•  Rawle  156;  7  Serg. 
fy  Rawle  269  ;  10  Serg.  fy  Rawle  262. 

PER  CURIAM. — The  judgment  on  the  mortgage  might  be  too  un- 
certain to  affect  a  third  person;  and  did  the  lien  on  which  the  land 
was  sold  arise  from  it,  and  not  from  the  mortgage,  it  might  be  insuf- 
ficient to  hold  the  land,  to  the  exclusion  of  other  creditors.  But  for 
the  purposes  of  lien  and  execution,  the  mortgage,  being  of  record, 
was  itself  in  the  nature  of  a  judgment,  which  required  but  a  scire 
facias  to  give  the  creditor  an  execution ;  and  that  might  undoubt- 
edly be  waived  by  the  debtor,  in  despite  of  the  objection  of  any  one 
else.  The  difficulty  in  the  present  instance  is  to  attach  the  agree- 
ment of  waiver  to  this  particular  mortgage,  as  there  may  have  been 
others  for  which  it  possibly  was  intended.  But  since  the  creditor 
lias  attached  it  to  the  land  by  an  execution,  the  propriety  of  which 
has  never  been  disputed  by  the  mortgagor,  who  had  alone  a  right  to 
question  it,  on  what  ground  shall  we  listen  to  the  objection  of  a 
stranger1?  As  to  the  remaining  point,  the  verdict  in  the  present 
action  is  perhaps  uncertain  ;  but  as  the  plaintiff  has  filed  an  agree- 
ment to  permit  the  defendant  to  take  the  land  reserved  to  him,  at 
his  election,  as  regards  the  boundaries,  the  defect  is  cured  by  it ; 
just  as  the  defect  in  a  verdict  is  cured  by  releasing  the  excess  of 
damages  found,  above  the  sum  laid  in  the  declaration  ;  which  may 
undoubtedly  be  done  in  the  court  below;  and  the  increasing  libe- 
rality of  courts  of  error,  renders  it  unnecessary  to  send  the  record 
back  to  have  it  done  there,  previous  to  an  affirmance  of  the  judg- 
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ment  here.     The  agreement  will  go  back  with  the  record,  and  the 
court  below  will  take  care  to  see  it  executed. 
Judgment  affirmed. 


Gist  against  Wilson. 

A  creditor  having  two  judgments,  issued  a  fieri  facias  upon  one  of  them  and 
levied  the  defendant's  real  estate ;  upon  which  an  inquisition  was  held  and  it 
was  extended :  held,  that  this  proceeding  did  not  preclude  him  from  having  an 
execution  upon  the  other  judgment,  and  a  levy  and  inquisition  upon  the  same 
land,  although  both  judgments  had  been  exhibited  to  the  jury  on  the  first  inqui- 
sition. 

It  is  erroneous  to  issue  &  fieri  facias  upon  a  judgment  on  a  scire  facias,  when 
&  fieri  facias  had  issued  upon  the  original  judgment,  which  had  been  levied  on 
real  estate.  The  proper  mode  is  to  proceed  to  hold  an  inquisition  on  the  first 
Jterifacuu. 

ERROR  to  the  common  pleas  of  Juniata  county. 

The  following  facts  appeared  in  the  case  of  a  scire  facias  to  revive 
a  judgment. 

By  confession,  a  judgment,  George  Wilson  v.  Matthias  Gist  and 
Henry  Groce,  was  entered  on  the  18th  day  of  April  1821,  for  1000 
dollars.  A  judgment  in  favour  of  George  Wilson  v.  Matthias  Gist 
and  Henry  Groce  was  obtained  on  the  12th  day  of  October  1820,  for 
the  sum  of  1944  dollars  and  42  cents,  in  the  common  pleas  of  Mifflin 
county,  No.  135  of  April  term  1820.  On  this  last  mentioned  judg- 
ment an  inquisition  was  held,  and  the  real  estate  of  Matthias  Gist 
was  extended.  Before  the  jury  of  inquest,  the  sheriff  laid  a  certified 
list  of  judgments  against  the  defendants,  which  contained,  among 
others,  the  original  judgment  upon  which  this  scire  facias  was  issued, 
and  upon  which  a  fieri  facias  at  another  time  had  issued,  and  been 
levied  on  the  same  land,  but  no  inquisition  held. 

1.  Whether  on  the  facts  stated  the  judgment  can  be  fully  reviewed 
and  judgment  rendered  thereon. 

2.  Whether  after  its  revival  and  judgment  rendered  thereon,  the 
plaintiff  will  be  authorised  to  cause  a  fieri  facias  to  be  issued,  and 
proceed  to  the  collection  of  the  money,  for  which  judgment  may  be 
rendered,  from  the  defendants;  or,  whether  the  circumstance  of  this 
judgment  being  in  the  list  laid  before  the  jury  of  inquest,  held  on  the 
fieri  facias  issued  on  the  judgment  No.  135  of  April  term  1820,  pre- 
cludes the  plaintiff  from  proceeding  by  fieri  facias  to  the  collection  of 
the  debt  due  on  the  judgment  of  revival  rendered  on  this  scire  facias. 

The  court  below  entered  a  judgment  for  the  plaintiff,  with  leave 
to  take  out  a  new  fieri  facias,  upon  paying  the  costs  of  the  writ  and 
levy,  or  to  proceed  on  the  former  levy,  by  holding  an  inquisition. 
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A.  S.  Wilson  and  Greenough,  for  plaintiff  in  error. 
Potter,  for  defendant  in  error. 

PER  CURIAM. — The  plaintiff  had  two  judgments  against  the  de- 
fendants, with  a  levy  of  the  land,  extent,  and  liberari,  not  executed, 
on  the  older,  both  having  been  laid  before  the  inquest  as  reprises. 
Why  it  should  be  thought  the  plaintiff  cannot  have  separate  execu- 
tion of  the  younger,  it  is  not  easy  to  discover.  There  was  no  award 
that  the  land  should  be  delivered  on  it,  nor  could  there  be  ;  and  the 
fact  that  it  was  laid  before  the  inquest,  cannot  affect  its  properties 
more  than  it  could  the  judgment  of  a  third  person.  According  to 
the  case  stated,  the  plaintiff  is  clearly  entitled  to  have  the  lien  re- 
vived; but  as  it  seems,  from  the  opinion  of  the  court  which  is  agreed 
to  be  part  of  the  case,  that  there  is  an  outstanding  fieri  facias  issued 
on  this  younger  judgment,  and  levied  on  the  land,  the  award  of  an- 
other execution  cannot  be  had  till  it  is  put  out  of  the  way  by  an 
order  to  quash,  should  the  plaintiff  think  it  his  interest  to  move  it. 
He  will  perhaps  find  it  his  interest  not  to  do  so,  as  the  way  is  open 
for  him  to  proceed  on  the  execution  already  levied. 

Judgment  to  revive  the  lien  affirmed,  but  the  award  of  execution 
reversed. 


Barney  against  Sutton. 

The  seal  of  the  justice  is  essential  to  the  validity  of  the  certificate  of  the  pro- 
bate of  a  deed :  and  record  of  a  deed  without  such  certificate  is  not  constructive 
notice  of  the  title  conveyed  thereby. 

A  history  of  a  Connecticut  title,  and  a  settlement  under  it. 

ERROR  to  the  common  pleas  of  Luzerne  county. 

This  was  an  action  of  trespass  by  Hanover  Barney  and  Caleb  A. 
Townsend  against  Samuel  Sutton,  in  which  the  parties  agreed  to 
consider  the  following  facts  as  a  special  verdict : 

That  the  plaintiffs  hold  the  certified  title  by  the  com  promising  law  of 
1799,  under  sundry  mesne  conveyances;  and  have  been, by  them- 
selves, or  those  under  whom  they  claim,  in  the  actual  possession  of 
the  Ipcus  in  quo,  &c.  for  many  years,  to  wit  since  issuing  the  certi- 
ficate in  1805  ;  and  that  the  certificate  issued  in  the  common  form, 
under  the  compromising  law,  without  any  reservation,  conveying, 
upon  the  face  of  it,  the  absolute  title:  which,  on  the  3d  of  January 
1809,  was  sold  by  order  of  the  orphan's  court  to  E.  Blackman,  and 
by  him  subsequently  to  the  plaintiffs. 

That  previous  to  the  granting  or  issuing  of  the  certificate  to  the 
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person  under  whom  the  plaintiffs  hold,  to  wit  on  the  9th  of  May 
1794,  there  was  granted  by  the  said  Connecticut  claimant  to  whom 
the  said  certificate  issued,  to  those  under  whom  the  defendant  claims, 
by  deed  recorded  in  Luzerne  county,  a  right  to  enter  on  the  said 
premises  to  search  for,  dig  and  carry  away  coal  and  other  minerals, 
which  was  as  follows: 

"  Know  all  men  by  these  presents,  that  I,  Joseph  Hazard,  of  Pitt- 
son,  in  the  county  of  Luzerne  and  •commonwealth  of  Pennsylvania, 
for  and  in  consideration  of  the  sum  of  five  shillings  to  me  in  hand 
paid  by  Dr  William  Hooker  Smith  of  Pittson,  in  the  county  of  Lu- 
zerne and  commonwealih  of  Pennsylvania,  have  given,  granted, 
bargained  and  sold,  and  by  these  presents  do  for  .ever  bargain  and 
sell  unto  the  said  William  Hooker  Smith,  his  heirs  and  assigns  for 
ever,  a  privilege  to  search  for  and  to  dig  and  raise  iron  ore  and  stone 
coal,  or  any  other  mineral  whatsoever  on  a  certain  lot  of  land  lying 
in  Pittson,  known  by  number  eight  in  the  first  division  of  lots  in 
Pillson  on  which  I  now  live,  I  having  only  half  I  he  privilege  and 
property  of  ores  and  minerals  in  said  town;  and  he  said  Smith,  his 
heirs  and  assigns,  shall  have  free  liberty  not  only  to  dig  and  raise 
said  ore  from  and  out  of  the  earth,  but  also  shall  have  liberty  of  road 
and  ways  to  carry  away  said  minerals,  where  it  will  do  the  least 
hurt ;  but  he  said  Smith  is  not  to  have  the  sole  and.'only  privilege, 
so  as  to  hinder  said  Joseph  Hazard  or  his  heirs  from  digging  and 
collecting  minerals  off  and  from  said  land,  and  the  said  grantor  and 
grantee  are  to  have  an  equal  right  to  dig  and  raise  ores  and  mine- 
rals, but  not  so  as  to  interfere  with  each  other.  Dated,  this  9th  day 
of  May,  in  the  year  of  our  Lord  Christ  1794. 

"JOSEPH  HAZARD,    [L.  s.]. 

"Signed,  sealed  and  delivered  in  presence  of  Henry  Barney,  Ce- 
linda  Baldwin." 

Proved  by  subscribing  witnesses,  29th  of  September  1794. 

Recorded  12th  October  1795. 

The  probate  was  not  authenticated  by  the  seal  of  the  justice  as 
appeared  by  the  original  deed. 

It  is  also  conceded  that  defendant,  under  his  said  deeds,  on  the 
1 1th  day  of  July,  in  the  year  1814,  did  enter  upon  the  said  premises 
and  dig  and  carry  away  coal ;  but  was  disturbed  and  hindered  by 
the  plaintiffs  in  the  enjoyment  of  the  above  mentioned  premises  ;  and 
that  the  said  defendant,  on  the  1st  day  of  May  1830,  did  enter  on 
the  said  premises,  and  against  the  consent  of  the  plaintiffs,  did  dig  and 
carry  coal  therefrom  :  and  that  the  plaintiffs  had  no  actual  notice  of 
the  grant  of  the  above  named  privilege  or  hereditament  to  the  de- 
fendant, or  those  under  whom  he  claims,  at  the  time  of  purchasing 
ihe  certificate  title. 

That  the  plaintiffs  have  not  constantly  exercised  the  right  of  dig- 
ging coal  on  the  premises,  but  did,  more  than  twenty  years  ago, 
open  a  coal  bed  upon  said  premises,  and  have  continued  at  several 
seasons  to  dig  coal  to  supply  the  fire  of  a  dwelling  on  the  premises. 
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And  it  is  further  conceded,  that  the  holder  of  the  deed  of  this  pri- 
vilege of  digging  coal,  &c.  conveyed,  by  deed  dated  29th  August 
1811,  to  James  and  Sarah  Sutton,  and  they,  by  deed  dated  llth 
July  1814,  assigned  to  the  present  defendant. 

Opinion  of  the  court  (Scott,  president). 

The  case  stated  involves  the  following  considerations. 

1.  Whether  Joseph  Hazard  had  such  an  interest  in  the  land  or 
locus  in  quo  as  enabled  him  to  grant  such  an  estate  as  is  conveyed  by 
his  deed  of  the  9th  of  May  1794] 

2.  Whether  the  certificate  issued  to  Joseph  Hazard,  under  the  act 
of  the  4th  of  April  1799,  and  its  supplements,  is  conclusive  against 
the  defendant's  claims] 

3.  Whether  the  record  of  the  deed  under  which  the  defendant 
claims,  was  constructive  notice  of  the  defendant's  title1? 

4.  Whether  the  defendant  has  lost  his  right  by  non  user? 
Joseph  Hazard  claimed  the  land  as  a  settler  under  a  title  derived 

from  Connecticut.  It  becomes  necessary,  therefore,  in  answering 
the  first  inquiry,  to  take  some  notice  of  the  Connecticut  title,  and  to 
endeavour  to  ascertain  the  right  of  a  settlement  under  it. 

The  colony  of  Connecticut  claimed  jurisdiction  over  this  district 
of  country,  by  virtue  of  a  charter  from  Charles  II.,  dated  the  23d  of 
April  1662. 

The  proprietaries  of  Pennsylvania  claimed  jurisdiction  over  the 
same  territory,  by  virtue  of  a  charter  from  the  same  Charles,  dated 
the  4th  of  March  1661. 

The  charter  of  Connecticut  was  granted  to  the  people,  and  in- 
cluded in  terms  the  right  of  pre-emption  of  all  lands  within  its  limits. 
In  practice  purchases  from  the  Indians,  by  individuals  and  compa- 
nies, were  generally  countenanced  and  confirmed  by  the  government 
of  the  colony. 

The  charter  of  Pennsylvania  was  a  grant  to  William  Penn  and 
his  heirs.  It  contained  no  provision  in  relation  to  the  right  of  pre- 
emption of  lands.  But  from  the  practice  which  prevailed  generally 
under  charters  granted  by  the  crown,  the  right  of  pre-emption  in  the 
Penns  was  implied  and  in  practice ;  the  Penn  family  exclusively 
exercised  this  right  within  their  chartered  limits. 

An  association  of  a  number  of  the  inhabitants  of  Connecticut, 
called  the  "Susquehanna  Company,"  purchased  this  districtof  country 
of  the  Six  Nations  of  Indians,  on  the  llth  of  July  1754.  In  August 
1762,  two  hundred  emigrants  from  Connecticut  commenced  settle- 
ments on  these  lands,  within  what  is  called  the  Seventeen  Townships, 
under  grants  from  the  "Susquehanna  Company."  These  settle- 
ments were  never  abandoned,  but  were  persisted  in  under  the  most 
discouraging  and  disastrous  circumstances.  The  proprietaries  of 
Pennsylvania  obtained  a  deed  of  the  same  Indians  for  the  same  dis- 
trict of  country,  on  the  5th  of  November  1768.  No  compass  had 
been  ever  set,  no  tree  marked,  or  settlement  attempted,  under  the 
authority  of  Pennsylvania,  prior  to  the  purchase  and  settlement  under 

II. — E 
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Connecticut.  These  interfering  charters  and  purchases,  and  the 
settlement  commenced  under  the  "  Susquehanna  Company,"  were 
fruitful  couses  of  dispute  between  Pennsylvania  and  Connecticut ; 
and  notwithstanding  frequent  attempts  were  made  by  the  executive 
authority  of  Pennsylvania  to  drive  the  settlers  from  their  possessions, 
they  clung  to  their  possessions,  increased  rapidly  in  numbers,  and 
extended  their  improvements. 

At  the  commencement  of  the  revolution,  settlements  had  been 
effected  in  most,  if  not  all  the  seventeen  townships  ;  and  in  many  of 
them  extensive  improvements  had  been  made.  The  settlers  were  a 
hardy,  intelligent,  brave  and  patriotic  people.  During  the  revolu- 
tionary struggle,  neither  the  sufferings  and  privations  which  they 
endured,  nor  the  menace  of  the  executive  authority  of  Pennsylvania, 
could  drive  them  from  their  settlements ;  nor  could  the  offers  of 
British  gold  tempt  them  to  abandon  their  country,  or  the  common 
cause  of  liberty  and  independence  in  which  they  were  engaged. 
They  had  become  so  numerous,  that  they  furnished  nearly  one 
thousand  men  for  the  regular  service.  They  did  still  more.  They 
sustained  single  handed,  for  more  than  three  years,  a  frontier  war, 
during  the  most  gloomy  period  of  the  revolution  ;  and  successfully 
repelled  an  enemy,  "  whose  known  mode  of  warfare  spared  neither 
age,  nor  sex,  nor  condition."  On  the  3d  of  July  1778,  they  were 
attacked  by  a  numerous  body  of  Indians,  British  and  Tories,  and  in 
one  disastrous  battle,  nearly  the  whole  settlement  were  reduced  to 
widowhood  and  orphanage. 

The  feeble  remains  which  escaped,  soon  mustered  and  returned  to 
the  settlement,  and  until  the  close  of  the  war,  presented  a  barrier  to 
the  incursions  of  the  savage  foe. 

This  is  a  mere  skeleton  of  the  early  history  of  this  settlement.  It 
would  require  a  volume  to  fill  it  up.  But  enough  has  been  noticed 
to  satisfy  any  one  not  blinded  by  interest  or  prejudice,  of  the  equita- 
ble claims  of  those  people.  They  came  into  possession  under  colour 
of  title,  such  a  title  too  as  they  honestly  believed  to  be  good  ;  and 
in  which  they  were  induced  to  confide,  by  a  government  claiming 
jurisdiction  over  the  territory.  Was  this  circumstance  nothing  as  a 
ground  of  equity  1  Were  the  improvement  and  possession  of  the 
country  nothing  1  Were  the  sacrifices  and  sufferings  and  priva- 
tions of  the  people  in  defence  of  the  country,  and  in  the  common 
cause,  nothing  ? 

Are  such  a  people  to  be  considered  outlaws  ?  To  this  last  ques- 
tion I  adopt  the  answer  of  the  late  Chief  Justice  in  the  case  of  Sat- 
terlee  v.  Matthewson.  "  God  forbid  !  they  are  not  to  be  so  considered." 
Considerations  like  these  have  uniformly  been  regarded  as  sufficient 
in  Pennsylvania  to  ground  an  equity.  "The  principle  has  been  car- 
ried further.  Our  statute  books,  and  the  decisions  of  our  courts, 
furnish  numerous  instances  where  like  considerations  have  been 
deemed  sufficient  grounds  of  equity  in  favour  of  those  who  had  taken 
possession  of  lands  without  title  or  colour  of  title,  and  in  favour  of 
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those  who  had  taken  possession  in  violation  of  the  positive  enact- 
ments of  the  legislature ;  as  in  the  case  of  lands  not  purchased  of 
the  Indians. 

The  question  of  jurisdiction  to  this  disputed  territory  was  finally 
submitted  to  commissioners  appointed  by  congress,  who  met  at  Tren- 
ton on  the  30th  of  December  1782,  and  unanimously  decided,  that, 
the  state  of  Connecticut  had  no  right  to  the  land  in  controversy  ; 
and  that  the  jurisdiction  and  pre-emption  of  all  lands  lying  within 
ihe  chartered  bounds  of  Pennsylvania,  and  then  claimed  by  Con- 
necticut, did  of  right  belong  to  the  state  of  Pennsylvania. 

The  commissioners,  having  assumed  upon  themselves  the  decision 
of  the  question  of  title  (a  question  not  expressly  submitted  to  them), 
recommended  the  case  of  the  settlers  under  the  "  Susquehanna  Com- 
pany" to  the  favourable  consideration  of  the  legislature  of  Pennsyl- 
vania, upon  the  ground  of  the  equity  of  the  claim. 

On  the  13th  of  March  1783,  a  little  more  than  three  months  after 
the  decision  at  Trenton,  the  legislature  of  Pennsylvania,  in  the 
spirit  of  the  recommendation  of  the  commissioners,  passed  an  act  to 
stop  all  suits  and  process  for  dispossessing  the  Connecticut  settlers. 

On  the  15th  of  September  1784,  many  of  the  settlers  having  been 
dispossessed  by  a  force  collected  by  the  Pennsylvania  claimants  or 
their  agent,  an  act  was  passed,  directing  summary  proceedings  to 
restore  their  possessions,  and  expressly  providing,  that  no  certiorari 
or  other  writ,  issuing  out  of  the  supreme  court,  should  supersede  or 
delay  such  proceedings. 

In  the  same  year,  the  council  of  censors  urged  upon  the  legis- 
lature the  justice  and  equity  of  the  claims  of  the  settlers  from  Con- 
necticut, and  censured  in  no  measured  terms  the  general  system 
of  measures  which  had  been  pursued  by  the  executive  authority  of 
the  state  in  relation  to  the  settlers. 

The  proceeding  of  the  council  of  censors,  with  the  recommenda- 
tion of  the  commissioners  at  Trenton,  and  a  general  sympathy  and 
feeling  of  compassion  which  began  to  prevail  in  favour  of  this  suffer- 
ing people,  gave  birth  to  the  famous  confirming  law  of  the  28th  of 
March  1787.  This  act  confirmed  the  Connecticut  settlers  in  their 
possessions,  and  compensated  the  Pennsylvania  claimants,  in  lands. 
It  was  suspended  by  the  legislature  in  1788,  and  finally  repealed  by 
an  act  of  the  1st  of  April  1790.  The  preamble  to  the  repealing  law 
assigns  as  the  reason  for  its  repeal,  that  it  was  unconstitutional. 

The  circuit  court  of  the  United  States  reiterates  the  opinion  in 
1795,  five  years  after  its  repeal,  in  the  case  of  Vanhorns  v.  Dorrance. 
The  law  was  repealed  because  it  was  unconstitutional,  said  the 
legislature  ;  because  it  compensated  the  Pennsylvania  claimants  in 
land  and  not  in  money,  said  the  circuit  court  of  the  United  States  ; 
not  upon  the  ground,  that  the  Connecticut  settlers  had  no  equitable 
claims  for  it.  It  is  worthy  of  remark,  that  the  legislature,  in  the 
same  repealing  law,  seemed  to  recognize  a  right  in  the  Connecticut 
settlers  to  their  possessions.  Upon  what  other  grounds  was  the  ex- 
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traordinary  power  assumed  of  reversing  judgments  in  ejectment 
obtained  against  (hem  by  the  Pennsylvania  claimants,  and  of  com- 
pelling the  plaintiffs  to  institute  new  suits  to  try  their  rights. 

Previous  to  the  decision  at  Trenton,  the  Connecticut  settleis  never 
did  stand  in  the  situation  of  trespassers  with  a  full  knowledge  of 
their  want  of  title,  nor  could  they  be  regarded  as  intruders  upon  the 
territory,  or  violators  of  the  laws  of  Pennsylvania  with  a  full  know- 
ledge of  her  right  of  jurisdiction  ;  for  both  title  and  jurisdiction  were 
in  dispute  between  two  independent  governments.  And  notwith- 
standing they  had,  from  the  beginning,  exercised  acts  of  self-govern- 
ment, independent  of  every  other  community,  the  government  of 
Pennsylvania  did  not  seem  to  regard  them  as  guilty  of  a  criminal 
intrusion  upon  their  territory,  or  of  a  criminal  violation  of  its  juris- 
diction. For  by  the  act  of  1782,  prohibiting  the  formation  of  new 
states  within  her  limits,  under  the  severest  penalties,  every  thing  in 
relation  to  this  very  controversy  was  expressly  excepted  out  of  its 
provision. 

The  Connecticut  settlers,  then,  prior  to  the  decision  at  Trenton, 
upon  principles  well  known  and  established  in  Pennsylvania  by  the 
legislature  and  the  courts,  had  something  of  justice  on  their  side — 
some  sort  of  equitable  claims  to  their  possessions.  The  commis- 
sioners who  investigated  the  subject  at  Trenton,  admitted  the  equity 
of  their  claims,  and  recommended  the  consideration  of  their  case  by 
the  legislature  of  Pennsylvania.  The  council  of  censors,  as  distin- 
guished for  virtue  and  talents  as  any  body  of  men  ever  representing 
the  people  of  Pennsylvania,  urged  the  justice  and  equity  of  the 
claims  upon  the  legislature.  The  legislature,  by  their  acts  before 
referred  to,  prior  to  1787,  recognised  an  equitable  claim  in  the  set- 
tlers ;  and  by  the  confirming  law  of  that  year,  did  in  fact  confirm 
them  in  their  possession.  It  is  believed  that,  by  this  act,  the  legis- 
lature intended  to  go  further  than  merely  to  recognise  an  equitable 
claim  in  the  Connecticut  settlers  within  the  seventeen  townships.  An 
equitable  right  to  their  possessions  seems  intended  to  be  recognised, 
and  the  considerations  upon  which  that  right  was  founded  are  clearly 
and  specially  set  forth  in  the  preamble.  It  is  not  known  that 
this  right  was  ever  afterwards  denied  by  the  legislature,  but  on  the 
contrary,  it  is  believed  to  have  been  universally  admitted.  The  only 
difficulty  which  seemed  to  present  itself,  was  how  this  right  could 
constitutionally  be  secured.  At  last  the  legislature  adopted  the 
expedient  of  acting  as  a  mediator  between  the  Connecticut  and  the 
Pennsylvania  claimants,  for  the  purpose  of  putting  a  final  end  to  the 
controversy.  The  act  of  the  1st  April  1799  was  strictly  an  act  of 
mediation.  It  proposed  terms  of  compromise  and  settlement  to  the 
parlies.  Most  fortunately,  the  terms  proposed  were  embraced  by  the 
parties,  and  the  controversy  finally  and  happily  settled.  From  the 
earliest  period  of  this  settlement,  the  possession  of  the  Connecticut 
settler,  upon  his  death,  descended  to  his  heirs.  He  disposed  of  it  by 
will.  It  was  mortgaged  for  the  payment  of  his  debts.  It  was 
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bound  by  judgments,  and  taken  in  execution  and  sold.  It  was 
transferred  by  deed.  And  it  is  a  well  known  fact,  that  most  of  the 
certificates  issued  under  the  act  of  1799  and  its  supplements,  were 
predicated  upon  titles  derived  through  some  of  the  modes  of  convey- 
ance. 

If  the  foregoing  views  of  the  subject  be  correct,  the  conclusion 
follows,  that  the  Connecticut  settlers  under  the  "  Susquehanna 
Company,"  within  the  seventeen  townships,  acquired  an  equitable 
interest  in  the  land,  upon  their  making  an  improvement  and  per- 
manent settlement  thereon,  and  that  as  they  enlarged  their  improve- 
ments, or  contributed  by  personal  services  or  otherwise  to  the  defence 
of  the  country,  this  interest  acquired  increased  strength  ;  and  that  it 
was  finally  matured  into  a  perfect  and  complete  legal  title,  under 
the  provisions  of  the  act  of  4th  April  1799,  arid  its  supplements.  It 
is  admitted  that  the  judges  of  the  supreme  court  have,  on  several 
occasions,  intimated  a  different  opinion  in  strong  and  unequivocal 
language.  But  upon  a  review  of  all  the  cases  which  have  arisen 
upon  thjs  title,  it  will  be  found,  that  in  none  did  the  facts  and  cir- 
cumstances call  for  a  decision  upon  this  point. 

In  Carkuff  v.  Anderson,  2  Sinn.  4,  the  question  was,  whether  a 
judgment  bound  the  land  of  a  Connecticut  settler  after  the  passage 
of  the  act  of  1799.  It  was  held  that  it  did.  Judge  Brackenridge, 
in  delivering  his  opinion  in  the  case,  strongly  intimates,  that  the 
Connecticut  settlers  had  an  equitable  interest  in  the  land  prior  to 
the  passage  of  this  law.  In  the  case  of  Enslin  v.  Bornman  et  al.,  6 
Binn.  462,  the  dispute  was  between  one  in  possession  of  lands  in  one 
of  the  seventeen  townships,  under  a  Pennsylvania  title,  and  one 
claiming  under  Connecticut  who  had  never  been  in  possession  of 
the  land  nor  resided  in  the  township.  The  Pennsylvania  settler 
prevailed.  In  the  case  of  Darley  v.  Avery,  4  Serg.  fy  Rawle  281, 
the  parties  had  both  applied  for  the  land  under  the  act  of  1799,  as 
Connecticut  claimants.  The  court  held,  that  the  certificate  issued 
to  one  of  the  parties  was  conclusive  between  them.  In  the  case  of 
Satterlee  v.  Matthewson,  13  Serg.  <$•  Rawle,  the  land  in  controversy, 
it  is  believed,  did  not  in  fact  lie  within  the  seventeen  townships. 
Nothing,  theiefore,  which  was  said  by  the  court  in  relation  to  the 
Connecticut  title  can  have  any  application  to  the  case  under  consi- 
deration. In  the  case  of  Long  v.  Seward,  it  was  held  by  this  court, 
at  November  term  1819,  that  a  possession  under  a  Connecticut  title 
for  twenty-one  years,  was  a  bar  to  a  recovery  under  the  statute  cf 
limkations,  by  one  having  the  Pennsylvania  title.  The  supreme 
court  affirmed  this  opinion. 

If  then  Joseph  Hazard,  on  the  9th  of  May  1794,  had  an  equitable 
claim,  interest  01  right  as  a  Connecticut  setiler,  which  finally  ripened 
into  a  perfect  and  complete  legal  title  to  the  land  in  question,  under 
the  laws  of  Pennsylvania,  he  might  legally  grant  such  an  estate  as 
is  conveyed  to  William  H.  Smith  by  his  deed  of  that  date. 
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2.  Is  the  certificate  issued  by  the  commissioners,  under  the  act  of 
1799,  to  Joseph  Hazard  conclusive  against  the  defendant's  claims  1 

It  is  not  understood  that  the  defendant  controverts  the  certificate 
or  the  plaintiffs  title  to  the  land. 

He  seeks  to  affirm  the  certificate.  It  is  evidence  of  the  very 
ground  upon  which  the  claims  of  both  parties  rest.  Overthrow  the 
certificate,  and  the  defendant's  estate  falls  with  it.  The  defendant 
never  did  claim  title  to  the  land.  He  claims  a  right  to  enter  upon 
it  for  certain  specific  purposes.  An  incorporeal  hereditament  and 
incumbrance  upon  the  land,  from  which  it  never  can  be  discharged 
by  any  mere  transfer  of  the  legal  title. 

This  claim  was  not  such  as  could  be  submitted  to  the  commission- 
ers under  the  act  of  1799  and  its  supplements.  They  had  no  juris- 
diction over  it.  They  were  to  survey  land.  They  were  to  class 
land.  They  were  to  decide  upon  titles  to  land.  They  were  to 
certify  land.  They  had  nothing  to  do  with  incumbrances  of  any 
description  upon  land,  nor  could  they  legally  disturb  them.  The 
principle  decided  in  CarkufFv.  Anderson,  applies  here  ;  but  the  con- 
clusiveness  of  a  certificate  between  two  Connecticut  settlers,  claim- 
ing title  to  the  same  land,  as  held  in  the  case  of  Darley  v.  Atery,  has 
no  application  to  the  point  under  consideration. 

3.  Was  the  record  of  the  deed  under  which  the  defendant  claims 
constructive  notice  of  his  title  ] 

On  the  25(h  of  September  1786,  Luzerne  county  was  organized, 
offices  were  established,  and  the  inhabitants  vested  with  all  the  con- 
stitutional rights,  powers  and  privileges  exercised  and  enjoyed  by  the 
inhabitants  of  any  other  county  in  the  state.  No  disability  existed 
to  prevent  any  man  from  conveying  any  interest  he  might  have  in 
the  land  either  equitable  or  legal,  from  whatever  source  his  title 
might  have  been  derived  ;  nor  was  there  any  law  to  invalidate  such 
conveyance,  its  acknowledgement  or  its  record.  But  on  the  6th  of 
April  1802,  an  act  was  passed  declaring  that  no  conveyance  of  land 
in  the  counties  of  Luzerne,  Lycoming  and  Wayne  should  be  effectual 
to  pass  any  estate  or  right,  legal  or  equitable,  unless  the  title  was 
derived  from  the  state  or  proprietaries  thereof  before  the  declaration  of 
independence,  and  unless  such  title  was  recited  in  such  convey- 
ance; and  the  acknowledgement  and  recording  of  such  a  convey- 
ance, in  which  a  title  derived  from  Pennsylvania  was  not  recited, 
subjected  the  officer  to  a  forfeiture  of  200  dollars;  and  such  acknow- 
ledgementand  recording  it  was  declared  should  be  void  and  of  no  effect. 
But  the  third  section  of  this  act  expressly  provides  that  these  penal- 
ties and  disabilities  should  not  relate  to  lands  within  the  seventeen 
townships  in  the  county  of  Luzerne,  so  far  as  concerns  any  act  of 
theirs  concerning  lands  within  the  said  seventeen  townships  which 
had  been,  or  should  thereafter  be,  duly  submitted  under  the  provi- 
sions of  the  act  of  the  4th  of  April  1799. 

The  land  in  controversy,  or  locus  in  quo,  lies  within  the  seventeen 
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townships,  and  was  duly  admitted  under  the  act  of  1799,  as  is  testi- 
fied by  the  certificate. 

The  conveyances  under  which  the  defendant  claims,  having  been 
executed,  acknowledged  and  recorded  in  the  proper  office,  the  record 
itself  was  constructive  notice  to  all  the  world.  The  supreme  court, 
in  the  case  of  Irish  v.  Scovell,  say,  that  the  manifest  object  of  the 
act  of  the  6th  of  April  1802,  appears  to  have  been  to  continue  the 
kindness  which  had  been  extended  to  the  seventeen  townships,  but 
to  cut  up  by  the  roots  the  title  of  Connecticut  in  all  other  parts. 

4.  Has  the  defendant  lost  his  right  by  non  user?  Seventeen  years 
had  elapsed  before  the  defendant  attempted  to  avail  himself  of  the 
privileges  granted,  and  then  he  was  resisted  by  the  defendant.  It 
does  not  appear  that  any  suit  was  brought  on  any  other  proceedings 
had,  in  prosecution  of  the  defendant's  claim,  until  the  lapse  of  an- 
other period  of  nineteen  years,  when  the  defendant  again  attempted 
to  reap  the  benefits  of  his  grant  and  was  again  prevented.  For  this 
last  attempt  this  action  of  trespass  is  brought  by  the  plaintiff  to  try 
the  right. 

The  whole  current  of  English  authorities  are  against  the  defend- 
ant's claims  upon  this  point.  Analogy,  which  certainly  is  entitled 
to  much  consideration  in  settling  the  point,  stamps  a  negative  upon 
the  question  ;  and  the  American  cases,  so  far  as  they  have  been  ex- 
amined, are  believed  to  fall  short  of  the  point  contended  for  by  the 
defendant ;  but  from  the  facts  and  the  reasoning  of  the  court  in  the 
case  of  Buty  v.  Ihrie,  1  Rawle  218,  it  is  believed,  that  to  negative 
the  question  under  consideration  would  accord  with  the  views  of  the 
supreme  court  upon  the  point  of  law  involved.  It  is  true,  in  the  case 
of  Buty  v.  Ihrie,  the  question  arose  upon  a  right  reserved;  but  very 
little  difference  can  be  discovered,  so  far  as  regards  the  point  at  issue, 
between  a  right  reserved  and  a  right  granted. 

The  court  are,  therefore,  of  opinion  in  favour  of  the  defendant, 
and  direct  judgment  to  be  entered  in  his  favour  for  costs. 

The  opinion  of  the  court,  on  all  the  points  stated,  was  assigned 
for  error. 

Conyngham  and  Lewis,  for  plaintiffs  in  error. 
Woodward  and  Greenough,  for  defendant  in  error. 

PER  CURIAM. — There  is  an  objection  not  made,  it  would  seem,  in 
the  court  below,  which  is  decisively  fatal  to  the  defendant's  title. 
It  appears,  from  the  original  conveyance  produced  at  the  argument, 
that  the  probate  of  the  deed  by  which  he  claims,  was  not  authenti- 
cated by  the  seal  of  the  justice,  without  which  the  probate  is  vicious 
and  the  recording  void.  To  show  that  the  seal  is  required,  we  have 
but  to  turn  to  the  second  and  third  sections  of  the  act  of  1715,  by 
which  it  is  made  an  integral  part  of  the  certificate  of  authentication  ; 
the  principle  of  which  tacitly  pervades  all  subsequent  provisions,  at 
least  as  regards  authentication  by  justices  of  the  peace.  Indeed  the 


40  SUPREME  COURT  [Sunbury 

[Barney  v.  Sutton.] 

act  of  the  30th  of  September  1791,  the  only  additional  law  on  the 
subject  which  was  in  force  when  this  probate  was  taken,  contains  an 
express  reference  to  the  act  of  1715,  for  the  manner.  That  the  seal 
or  any  other  solemnity  required,  cannot  be  dispensed  with,  is  shown 
by  Friedley  u.  Hamilton,  17  Serg.  fy  Rawle  70.(a)  The  registry  of 
this  deed,  then,  being  a  nullity,  and  the  plaintiffs  being  purchasers 
without  aciual  notice,  are  entitled  to  judgment  under  the  terms  of 
the  agreement  in  the  case  stated. 

Judgment  of  the  court  below  reversed,  and  judgment  entered  here 
for  the  plaintiffs. 


Horton  and  Wife  against  Cook. 

In  an  action  on  a  joint  bond,  against  the  personal  representatives  of  a  deceased 
obligor,  the  defendants  can  only  avail  themselves,  as  matter  of  defence,  of  the 
fact  that  a  co-obligor  still  survives,  by  pleading  it  in  abatement,  or  putting  it 
on  the  record  by  a  special  plea  in  bar.  It  cannot  be  given  in  evidence  under 
the  general  issue  ;  or  in  covenant,  under  the  plea  of  covenants  performed  with 
leave,  &c. 

ERROR  to  Northumberland  county. 

This  was  an  action  on  a  joint  bond  of  indemnity  by  Horton  and 
wife  against  John  Cook's  administrators,  in  which  the  defendants' 
plea  was,  covenants  performed  with  leave,  &c.  William  P.  Brady 
was  a  co-obligor  in  the  bond  with  John  Cook,  and  was  still  alive,  as 
was  proved  on  the  trial.  The  defendant  relied  upon  this  as  adefence, 
and  also  upon  proof  of  satisfaction.  The  plaintiffs  requested  the 
court  to  charge  the  jury,  that  they  were  not  barred  from  a  recovery, 
on  the  ground  that  the  bond  was  joint  and  not  several.  To  which 
the  court  answered  :  "  the  bond  is  a  joint  obligation  ;  John  Cook 
was  deceased  before  the  institution  of  this  suit ;  William  P.  Brady 
is  living,  and  the  action  should  have  been  brought  against  him  as 
the  surviving  obligor,  and  cannot  be  maintained  against  the  admin- 
istrators of  John  Cook,  unless  William  P.  Brady  is  notoriously  insol- 
vent :  whether  he  be  so  or  not,  is  a  fact  for  the  jury  ;  if  he  be,  this 
action  can  be  maintained  ;  if  he  be  not,  but  able  to  pay,  this  action 
cannot  be  maintained." 

The  jury  found  a  verdict  for  the  defendant. 

Greenough,  for  the  plaintiff  in  error. 
Donnely  for  the  defendant  in  error. 

(a)    Duncan  ».  Duncan,  1  Watts's  Rep.  322.— REPORTER. 
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The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  was  a  suit  brought  by  the  plaintiffs  against  the 
administrators  of  John  Cook,  on  a  joint  bond  of  indemnity,  given  by 
William  P.  Brady  and  John  Cook  deceased.  The  defendants  pleaded 
covenants  performed,  with  leave,  &c.,  and  relied  on  two  matters  of 
defence  :  one  which  went  to  the  merits,  tending  to  show  satisfaction 
of  the  bond  ;  and  the  other,  that  William  P.  Brady  was,  at  the  time 
of  the  commencement  of  the  suit,  alive,  and  that  the  action  survived 
against  him.  This  appears  from  the  evidence  ;  for  the  defendants 
proved  that  Brady  was  alive  ;  and  for  what  purpose,  unless  with  a 
view  to  this  question,  has  not  been  explained. 

The  plaintiffs'  counsel  requested  the  court  to  charge  the  jury,  that 
the  plaintiff  is  not  barred  from  a  recovery  on  the  ground,  that  the 
bond  of  indemnity  is  joint,  and  not  several.  To  which  the  court 
answered  :  "  the  bond  is  a  joint  obligation.  John  Cook  was  de- 
ceased before  the  bringing  of  this  action.  It  is  in  evidence,  that 
William  P.  Brady  is  living,  and  the  action  should  have  been  brought 
against  him,  as  the  surviving  obligor,  and  cannot  be  maintained 
against  the  administrators  of  John  Cook,  unless  William  P.  Brady 
is  notoriously  insolvent.  Whether  Brady  is  insolvent  or  not,  is  a  fact 
for  the  jury ;  if  so,  this  action  can  be  maintained  ;  if  Brady  is  not 
insolvent,  but  able  to  pay,  this  action  cannot  be  maintained."  It  is 
contended,  that  this,  as  a  general  answer  to  a  general  proposition,  is 
correct ;  and  further,  that  the  objection  to  the  maintenance  of  the 
suit,  was  withdrawn  at  the  trial.  Had  the  latter  appeared,  it  would 
have  been  error  of  the  plaintiffs'  own  making,  for  which  the  court 
would  not  reverse.  But  as  the  defendant  made  this  as  a  distinct 
defence,  his  abandonment  of  the  objection  should  appear  on  the 
record.  It  should  not  rest  on  a  naked  allegation,  denied  as  it  is  here 
by  the  counsel  on  the  other  side.  It  would  seem  to  me  highly  im- 
probable, that  the  court  would  so  charge,  in  opposition  to  the  admiss- 
ion and  request  of  counsel. 

But  it  is  said  that  this  is  a  general  answer  to  a  general  proposition. 
We  cannot  avoid  perceiving,  that  the  plaintiff  has  been  injured  by 
the  answer.  Taking  the  charge  to  be  correct,  it  would  be  unneces- 
sary for  the  jury  to  consider  the  first  defence,  as  the  court  put  the  case 
entirely  on  the  solvency  or  insolvency  of  Brady.  For  unless  William 
P.  Brady  was  notoriously  insolvent,  the  court  instructed  the  jury  to 
find  for  the  defendants.  We  must  view  the  answer  of  the  court,  not 
merely  as  an  answer  to  a  general  propositon,  but  it  must  be  consid- 
ered with  reference  to  the  pleadings.  The  defendants'  only  plea  is, 
covenants  performed,  with  leave,  &c.  In  Geddis  v.  Hawk,  it  is  de- 
cided that  no  advantage  can  be  taken  by  the  executors  of  one  obligor 
of  being  sued  alone,  on  a  joint  obligation,  without  pleading  in  abate- 
ment ;  unless  it  appear  on  the  record,  that  the  other  obligor  is  alive, 
or  survived  the  defendant's  testator.  In  Geddis  v.  Hawk,  the  court 
say,  "  it  is  extremely  clear,  that  if  these  bonds  were  only  joint,  the 

II. F 
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defendant  could  have  availed  himself  of  that  circumstance  only  by  a 
plea  in  abatement." 

It  is  then  ruled,  that  under  the  plea  of  payment,  evidence  could 
not  be  received  to  show  that  the  bond  was  joint,  and  that  the  co-obligor 
was  alien.  Whether  the  plea  in  abatement  would  be  the  only  mode, 
when  one  of  the  obligors  is  dead,  may  be  well  questioned  ;  as  a  plea 
in  abatement  must  in  general  give  the  plaintiff  a  better  writ.  Be 
this  as  it  may,  it  however  seems  to  me  clear,  that  it  must  either  be 
pleaded  in  abatement,  or  the  defence  must  appear  by  a  special  plea  in 
bar.  It  cannot  be  given  in  evidence,  under  the  general  issue,  on 
the  plea  of  covenants  performed,  with  leave.  In  1  Chitty  37,  it  is  laid 
down  as  a  general  position,  that  in  the  case  of  a  joint  contract,  if  one 
of  the  parties  die,  his  executor  or  administrator  is,  at  law,  discharged 
from  liability,  and  the  survivor  alone  can  be  sued  ;  and  if  the  execu- 
tor be  sued,  he  may  either  plead  the  survivorship  in  bar,  or  give  it 
in  evidence  under  the  general  issue.  We  put  off  the  final  decision 
in  order  to  examine  the  authorities  cited  by  Chitty,  and  the  exami- 
nation results  in  this  :  there  is  no  case  to  support  the  position,  that 
such  a  defence  is  available  under  the  general  issue.  Had  the 
defendants  craved  oyer  of  the  bond,  and  pleaded  that  Brady  together 
with  the  defendant's  intestate,  sealed  and  executed  the  said  bond, 
and  thereby  became  jointly  bound,  &c. ;  and  that  the  said  Brady  is 
still  alive  :  the  plaintiffs  might  have  replied  the  insolvency  of  Brady, 
by  which  the  fact  would  have  been  put  in  issue,  and  tried  by  the 
jury.  We  should  then  have  had  no  difficulty  in  ascertaining  on 
what  issue  the  jury  found  their  verdict.  If  the  jury  had  found  that 
Brady  was  not  insolvent,  it  would  have  operated  as  a  discharge  in 
the  present  action  ;  the  remedy  would  be  against  Brady.  Nor  would 
the  plaintiffs'  case  be  embarrassed  by  the  finding  of  the  jury.  As 
the  case  now  stands,  we  know  not  whether  the  jury  have  found  on  the 
one  defence  or  the  other,  and  this  shows  the  propriety  of  insisting  on 
the  rule,  that  a  defence  which  defeats  the  action,  should  appear  on 
the  record. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Overseers  of  Tioga  against  Overseers  of  Lawrence. 

The  render  of  service,  in  pursuance  of  a  contract  of  hiring,  gives  a  legal 
settlement  to  the  person  hired,  so  as  to  charge  the  township  where  the  parties 
reside  with  his  maintenance,  when  he  becomes  chargeable  :  and  to  constitute 
such  a  contract,  any  declarations,  or  acts  of  the  parties,  which  evince  their 
assent  to  an  agreement  expressed  at  the  time,  is  sufficient;  a  precise  and  formal 
stipulation  being  unnecessary. 

An  informality  in  the  proceedings  of  justices  to  remove  a  pauper,  cannot  be 
taken  advantage  of,  after  an  appeal  to  the  quarter  sessions,  and  decision  there 
on  the  merits. 

CERTIORARI  to  the  quarter  sessions  of  Tioga  county. 

Manasseh  Cady,  from  an  injury  which  he  received  in  the  township 
of  Lawrence,  was  unable  to  maintain  himself,  and  was  supported  by 
the  overseers  of  the  poor  of  that  township  for  a  certain  time,  and  until 
he  might  be  removed;  when  they  applied  to  two  justices  of  Elkland 
township,  Tioga  county,  for  an  order  of  removal  to  Tioga  township, 
where  it  was  alleged  he  had  a  legal  settlement,  and  for  an  adjust- 
ment of  the  claim  of  Lawrence  township  for  maintaining  the  pauper 
while  he  was  unfit  to  be  removed.  The  justices  decided  that  the 
legal  place  of  settlement  of  the  pauper  was  in  Tioga  township,  and 
granted  an  order  of  removal  adjudged  that  there  was  due  to  Law- 
rence township  the  sum  of  177  dollars  12i  cents,  for  maintaining 
him.  But  one  of  the  justices  signed  this  adjudication.  The  over- 
seers of  Tioga  township  appealed  to  the  quarter  sessions. 

The  evidence  given  on  the  trial  was,  in  substance,  that  Manasseh 
Cady,  the  pauper,  came  to  live  with  Ambrose  Millard,  Esq.  in  Tioga 
township  when  he  was  about  nine  years  of  age ;  after  he  had  re- 
sided there  about  four  years,  Mr  Millard  told  him,  that  if  he  would 
continue  to  live  with  him  until  he  was  twenty-one  years  of  age,  he 
would  give  him  an  additional  suit  of  clothes  and  a  yoke  of  oxen  ; 
Cady  seemed  to  take  little  notice  of  the  offer  at  the  time,  but  did 
continue  to  reside  there  until  he  was  twenty  years  of  age.  It  was 
also  proved  that  when  Cady  was  about  fourteen  years  of  age  he  spoke 
of  choosing  a  guardian:  that  at  that  time  Millard,  his  master,  was 
heard  to  say,  that  some  one  was  trying  to  prevail  on  Cady  to  leave 
him,  but  that  he  had  been  making  him  some  offers,  and  he  believed 
he  had  quieted  his  feelings  in  that  respect. 

The  proceedings  were  confirmed  by  the  court  of  quarter  sessions. 

The  errors  assigned  in  this  court  were,  that  the  adjudication  by 
the  justices  of  the  settlement,  and  the  amount  to  be  paid  by  Tioga 
township,  was  signed  but  by  one  justice ;  and  that  the  evidence 
given  to  the  court  did  not  establish  a  settlement  of  the  pauper  in 
Tioga  township. 
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Parsons  and  Williston,  pro  querente. 
Greenough,  contra. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — A  settlement  is  gained  by  service,  but  in  pursu- 
ance of  a  contract  of  hiring,  which  is  binding  on  both  parties.  To 
constitute  such  a  contract,  any  declarations  or  acts  of  the  parties 
which  evince  their  assent  to  an  agreement  expressed  at  the  time, 
is  sufficient ;  a  precise  and  formal  stipulation  being  unnecessary. 
The  case  of  Handley  and  Berwick  St  Johns,  is  full  to  the  purpose, 
and  not  so  strong  to  prove  a  hiring  as  the  present.  There,  the 
keeper  of  a  lodge  having  discharged  a  servant,  asked  the  pauper  if  he 
liked  the  life  of  a  keeper;  and,  being  answered  in  the  affirmative, 
said  :  "  then  go  into  Ned  Hill's  place,  and  you  shall  not  want  en- 
couragement." The  pauper  did  so;  and  having  continued  three 
years  in  service,  received  wages  for  that  time.  On  this  state  of  the 
conversation  and  subsequent  acts  of  the  parties,  it  was  determined 
by  lord  Mansfield  and  the  whole  court,  that  there  was  a  clear  hiring. 
3  Burn's  Justice  344.  "What,  then,  is  the  case  at  bar  1  The  master 
testified  that  he  told  the  pauper,  then  a  boy  of  fourteen  years, 
that  if  he  would  continue  to  live  with  him  till  he  came  of  age, 
he  would  give  him  an  additional  suit  of  clothes  and  a  yoke  of 
oxen;  that  the  pauper  seemed  to  take  little  notice  of  the  offer, 
and  that  he  himself  considered  it  a  gratuity  ;  but  that  the  pauper 
continued  to  reside  with  him  till  he  was  twenty  years  of  age. 
The  pauper  himself  testified  to  the  offer  and  the  residence,  but  with- 
out explicitly  stating  whether  the  latter  was  in  pursuance  of  the 
former,  though  he  proved  that  he  had  been  talking  of  choosing  a 
guardian ;  but  another  witness  proved  the  master  had  told  him 
about  the  same  time,  "  that  he  thought  some  one  was  trying  to 
prevail  on  the  boy  to  leave  him,  but  that  he  had  been  making  him 
some  offers,  and  he  believed  he  had  quieted  his  feelings  in  that 
respect."  After  this,  can  it  be  thought  that  either  the  promise  or 
the  service  was  gratuitous?  Had  the  whole  service  been  performed, 
the  promise  could  undoubtedly  have  been  enforced  ;  and  as  there 
was  an  actual  service  under  it  for  more  than  a  year,  the  pauper  was 
legally  settled  in  Tioga.  As  to  the  formal  objections  to  the  proceed- 
ings of  the  justices,  it  is  sufficient  to  say,  that  those  proceedings 
were  superseded  by  the  determination  of  the  merits  on  the  appeal  to 
the  sessions. 

Judgment  and  proceedings  affirmed. 
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Clippinger  against  Creps. 

If  a  creditor,  by  any  contract  which  can  be  enforced  against  him  at  law  or  in 
equity,  gives  time  to  his  debtor,  he  discharges  the  surety. 

A  judgment,  being  a  lien  on  the  land  of  a  freeholder,  takes  away  that  right  of 
freehold  which  entitles  the  possessor  to  a  stay  of  execution  on  a  judgment  be- 
fore a  justice  of  the  peace. 

The  acceptance  of  a  judgment  before  a  justice  of  the  peace  by  the  payee  of  a 
note,  against  a  principal  payer  upon  whose  freehold  there  are  liens,  with  a  sti- 
pulation that  he  shall  be  entitled  to  a  stay  of  execution,  is  a  release  of  a  surety 
in  that  note. 

ERROR  to  the  common  pleas  of  Cumberland  county. 

This  was  an  action  by  David  Creps  against  John  Clippinger,  co- 
promisor  with  John  Cring  in  a  joint  and  several  note. 

The  defence  was,  that  after  the  note  became  due,  the  plaintiff 
David  Creps,  and  John  Cring  the  principal  (John  Clippinger  being 
a  surety)  went  before  a  justice  of  the  peace,  and  Cring  there  con- 
fessed a  judgment  for  the  amount  of  the  nole,  with  a  stay  of  execution 
for  one  year.  That  at  that  time  Cring's  freehold  was  incumbered  by 
a  mortgage  in  favour  of  John  Clippinger  to  an  amount  equal  to  its 
value. 

The  defendant  requested  the  court,  to  charge  the  jury  that  these 
facts  in  law  released  the  surety.  To  which  they  answered  : 
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"  Admitting  all  the  facts  in  this  case,  Creps  took  a  judgment 
ngainst  Cring  the  principal  in  the  note  before  justice  Redett,  on 
the  terms  prescribed  oy  the  law. 

"It  was  taken  promptly  by  consent.  The  year's  stay  of  execution 
is  allowed  by  law,  and  it  would  have  required  a  waiver  on  the  part  of 
the  defendant  to  dispense  with  it.  The  holder  of  the  note  was  only 
required  to  prosecute  his  claim  in  the  ordinary  way  prescribed  by 
law.  He  was  not  bound  to  any  selection  of  any  particular  tribunal. 

"The  defendant,  being  a  freeholder  though  incumbered,  by  the 
laws  regulating  the  stay  of  execution  before  two  justices,  in  this  case, 
was  entitled  to  a  year.  Suppose  Creps  had  selected  the  common 
pleas  in  place  of  a  justice  of  the  peace  :  we  know  he  could  not 
nave  obtained  judgments,  adversely,  within  a  year.  Two  modes  of 
proceeding  were  presented  to  Mr  Creps,  either  in  court  or  before  a 
justice.  He  selected  the  prompt  and  easy  mode,  and  the  one  probably 
presenting  to  him  the  most  likely  means  of  recovery.  If  he  was 
honestly  mistaken,  would  such  mistake  release  the  bail  1  Surely 
not." 

This  answer  was  the  error  alleged. 

Biddk,  with  whom  was  Williamson,  for  the  plaintiff  in  error. 

There  are  two  grounds  for  reversing  the  judgment  in  this  case. 
1st.  The  plaintiff  below  took  an  amicable  judgment  from  the  princi- 
pal in  the  note  before  a  justice  of  the  peace,  for  a  sum  above  100 
dollars,  without  consulting  the  surety.  2d.  He  stipulated  with  the 
principal  for  a  stay  of  execution  for  a  year. 

Any  agreement  of  the  principal  parties,  inconsistent  with  the  terms 
of  the  original  agreement,  or  any  alteration  in  the  mode  of  performing 
them,  discharged  the  surety.  Theobald  on  Principal  and  Surety  119, 
120.  So  any  act  of  the  party  to  whom  the  promise  is  made,  which 
tends  to  increase  the  risk  of  the  surety,  or  defeat  his  remedy,  puts  an 
end  to  his  liability.  Fell  on  Guar.  194  ;  Theobald  on  Principal  and 
Surety  122.  And  the  question  in  such  case  is,  whether,  by  the  act 
or  agreement,  the  surety  might  have  been  prejudiced,  and  not  whether 
he  was  in  fact  injured.  Moore  v.  Bowmaker,  7  Price  223.  In  the 
present  case,  Creps,  the  plaintiff,  took  from  Cring  the  principal, 
whose  estate  was  incumbered  to  its  full  value,  a  judgment  by  con- 
jfession,  for  the  amount  of  the  note,  172  dollars,  and  stipulated  for  a 
year's  stay  of  execution.  It  is  true  the  fourteenth  section  of  the  act 
of  1810,  Purdon's  Digest  500,  gives  cognizance  to  justices  of  the 
peace  for  sums  exceeding  100  dollars,  if  the  parties  voluntarily  ap- 
pear before  them,  and  provides  that  no  execution  shall  issue  for  a 
year,  if  the  defendant  be  a  freeholder,  the  sort  of  freeholder  not  being 
specified.  If  by  freeholder  is  meant  every  one  owning  real  estate, 
whether  incumbered  or  not,  the  risk  of  Clippinger  was  materially 
increased  by  this  resort  to  an  extraordinary  tribunal ;  for  had  the 
proceeding  been  in  court  (the  ordinary  mode),  judgment  would  have 
been  had  at  the  second  term,  and  execution  could  have  issued  imme- 
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diately,  as  the  privilege  of  a  freeholder  does  not  extend  there  to  per- 
sons whose  estates  are  incumbered.  But  by  the  mode  adopted,  no 
recourse  could  be  had  for  a  year  to  the  personal  property  of  Cring, 
which  was  the  only  available  fund  he  had.  Under  any  aspect  of  the 
case,  as  this  was  a  proceeding  out  of  the  ordinary  course,  between 
Creps  and  Cring,  without  consulting  Clippinger,  he  is  discharged. 
The  business  of  collecting  money  from  the  principal  debtor,  is  as 
much  the  duty  of  the  surety  as  of  the  person  to  whom  it  is  payable. 
Fell  on  Guar.  199.  He,  the  surety,  has  a  concern  in  every  transaction 
with  the  principal  debtor.  You  cannot  keep  him  bound  and  transact 
his  affairs,  for  they  are  as  much  his  as  the  obligee's,  without  con- 
sulting him.  Rees  v.  Berrington,  2  Ves.  Jun.  540. 

2d.  The  stipulation  for  a  year's  stay  of  execution  discharged  Clip- 
pinger. 

By  the  act  of  1724,  5  Purdon's  Dig.  56,  which  relates  to  proceed- 
ings in  court,  freeholders  are  particularly  described.  The  real  estate 
necessary  to  giving  them  privilege  must  be  "  clear  estate  ;"  any  in- 
cumbrance  defeats  the  privilege.  Fitlerw.La  Breure,  1  Serg.  4"  Rawle 
17;  Toy  v.  Simpson,  1  Serg.  fy  Rawle  363;  Supreme  Court  1820,  MS. 
Had  this  agreement  to  give  a  "year's  stay  been  in  court,  there  can  be 
no  question  the  surety  would  have  been  discharged.  Rathbone  v. 
Warren,  10  «/.  R.  587.  But  reliance  is  had  upon  the  fact,  that 
the  word  freeholder  is  used  without  qualification  in  the  fourteenth 
section  of  the  act  of  1810,  under  which  Creps  took  the  judgment  from 
Cring ;  and  that  the  latter  was  consequently  entitled  to  the  stay 
given,  although  his  estate  was  incumbered.  The  description  of  a 
freeholder  in  Pennsylvania,  given  in  the  act  of  1724 — 1725,  shows 
clearly  the  intention  of  the  legislature  in  other  acts,  where  they 
speak  of  freeholders  generally.  The  practice  under  the  act  of  the 
21st  of  March  1806,  Purdorfs  Dig.  58,  is  to  issue  a  capias  against  a 
defendant  whose  estate  is  incumbered,  although  that  act  directs  a 
summons  to  issue  where  the  party  is  a  "  freeholder."  What  places 
the  matter  in  a  still  stronger  light  is,  that  in  the  tenth  section  of  the 
act  of  1810,  the  act  relied  on  by  the  defendant  in  error,  it  is  expressly 
stated,  "  no  judgment,  whether  obtained  before  a  justice  or  in  any 
court,  of  record  within  this  commonwealth,  shall  deprive  any  person 
of  his  right  as  a  freeholder  longer  than  such  judgment  shall  remain  un- 
satisfied ;"  showing  conclusively  to  whom  they  intend  a  freeholder's 
privilege  to  extend.  Besides  it  would  be  most  incongruous  to  give 
a  defendant  the  right  of  a  freeholder  before  a  justice  for  an  amount 
exceeding  100  dollars,  when  at  the  same  time  it  would  be  refused  to 
him  in  our  courts. 

Devor  and  Alexander,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — If  a  creditor,  by  any  contract  which  can  be  enforced 
against  him  at  law  or  in  equity,  gives  time  to  his  debtor,  he  dis- 
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charges  the  surety ;  for  if,  notwithstanding  such  contract,  it  were 
competent  to  sue  the  surety,  the  latter  would  immediately  have  his 
remedy  over  against  the  debtor.  This  would  be  in  fraud  of  the  con- 
tract of  forbearance,  which  the  creditor  would  thereby  indirectly 
defeat.  The  doctrine  that  if  ihe  creditor  gives  time  to  the  principal 
debtor,  the  surety  is  discharged,  was  first  introduced  in  courts  of 
equity.  It  was  founded  on  this  principle,  that  every  surety  has  a 
right  to  come  into  a  court  of  equity,  and  require  to  be  permitted  to 
sue  in  the  name  of  the  creditor.  If,  then,  the  creditor  gives  time 
to  the  principal  debtor,  or  does  any  act  which  alters  the  situation 
of  the  parties,  he  prevents  the  surety  from  using  his  name  with 
effect.  And  the  law  is  the  same  even  when  the  arrangements  may 
be  for  the  benefit  of  the  surety,  for  he  stands  upon  his  contract,  and 
is  discharged  from  all  obligation,  if  any  alteration  is  made  in  it  without 
his  consent.  How  then  does  this  case  stand,  on  the  facts  which 
were  in  evidence.  John  Clippinger,  the  defendant,  was  the  surety 
in  a  note  given  by  himself  and  John  Cring  to  the  plaintiff.  The 
plaintiff  and  the  principal  debtor,  without  the  consent  of  the  surety, 
enter  an  amicable  action,  before  a  justice  of  the  peace,  in  which  the 
defendant  confesses  a  judgment  with  a  stay  of  execution  for  twelve 
months.  It  was  a  proceeding  under  the  fourteenth  section  of  the 
act  of  20th  March  1810.  The  act  provides,  that  "a  justice  of  the 
peace  shall  take  cognizance  of  any  matter  or  thing,  made  so  by 
the  act  (20th  March  1810)  for  any  sum  exceeding  100  dollars,  if 
the  parties  voluntarily  appear  before  him  for  that  purpose,  and  shall 
proceed  to  the  recovery  thereof,  by  entering  judgment  if  confessed, 
or  if  submitted  to  him  by  reference  ;  but  no  execution  shall  issue 
before  the  expiration  of  one  year  from  the  date  of  such  judgment,  if 
the  party  defendant  be  a  freeholder,  or  shall  have  entered  special 
bail,  &c."  At  the  time  the  judgment  was'entered  by  the  justice,  the 
real  estate  of  Cring,  the  principal  debtor,  was  incumbered  by  mort- 
gage, to  an  amount  exceeding  its  value.  The  argument  is,  that  the 
surety  has  no  cause  to  complain,  because  this  was  a  proceeding  war- 
ranted by  an  act  of  assembly,  and  that  no  greater  advantage  was 
given  by  the  creditor  than  the  debtor  had  a  right  to  claim.  The 
soundness  of  this  argument  may  be  well  questioned.  It  may  admit 
of  doubt,  whether  a  debtor,  whose  estate  is  incumbered  to  an  amount 
greater  than  its  value,  is  a  freeholder  within  the  meaning  of  the  act, 
and  as  such,  entitled  to  a  stay  of  execution  for  twelve  months.  At 
common  law,  an  estate  of  freehold,  liberum  tenementum,  a  frank  tene- 
ment, is  defined  by  Britton  to  be  the  possession  of  the  soil  by  a  free- 
man. And  St  Germyn  tells  us,  "that  the  possession  of  the  land 
is  called,  in  the  law  of  England,  the  frank  tenement,  or  freehold." 
At  common  law,  he  who  has  the  actual  possession  of  land  for  life, 
or  a  greater  estate,  is  a  freeholder.  But  that  is  not  the  sense  in 
which  the  term  freehold  is  understood  in  the  act  of  assembly.  We 
must  have  recourse  to  other  acts  of  assembly  in  which  the  term  is  used 
and  defined.  The  act  of  the  20th  March  1725  speaks  of  a  freeholder, 
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as  one  who  is  an  inhabitant  of  the  commonwealth,  having  resided 
therein  for  the  space  of  two  years,  who  has  thirty  acres  of  land,  in 
fee  simple,  well  settled,  twelve  whereof,  or  more  well  cleared  or  im- 
proved ;  or  one  who  hath  a  dwelling  house,  with  fifty  pounds  and 
clear  estate,  or  who  hath  unimproved  lands  worth  fifty  pounds.  Such 
estate  must  be  a  clear  estate.  It  has  always  been  held,  that  an 
incumbrance,  to  any  amount,  takes  from  him  the  privilege  of  the 
exemption  from  arrest  given  him  by  the  act  referred  to. 

When  a  subsequent  act  dispenses  with  bail  from  a  freeholder, 
which  it  exacts  from  others,  we  are  to  take  it,  that  the  legislature 
has  reference  to  freeholders  as  understood  in  the  statute.  And  this 
view  of  the  case  derives  force,  from  the  tenth  section  of  the  act  of 
1810.  "No  judgment,  whether  obtained  before  a  justice,  or  in  any 
court  of  record  of  this  commonwealth,  shall  deprive  any  person  of 
his  or  her  right  as  a  freeholder,  longer  or  for  a  greater  time  than 
such  judgment  shall  remain  unsatisfied  ;  any  law,  usage  or  custom 
to  the  contrary  notwithstanding."  This  provision  would  be  unneces- 
sary, on  the  supposition  that  the  debtor  was  entitled  to  a  stay  of  exe- 
cution, whether  his  estate  of  freehold  was  incumbered  or  not.  The 
section  marks  the  understanding  of  the  legislature,  that  a  judgment 
deprives  the  holder  of  real  estate  of  the  privilege  conferred  by  the 
act,  as  long  as  it  remains  unsatisfied.  It  revives  only  when  the 
incumbrance  ceases  to  exist,  nor  can  I  perceive  what  security  is 
afforded  to  the  creditor  by  a  freehold  incumbrance  to  an  amount  greater 
than  its  value.  Nor  is  the  law  unreasonable,  as,  in  such  cases,  all 
that  is  required  is  special  bail,  which  is  exacted  from  others. 

But  the  surety  is  discharged  from  the  contract  on  other  grounds. 
A  surety  has  a  right  to  come  into  a  court  of  equity,  and  require  to 
be  permitted  to  sue  in  the  name  of  the  principal  debtor.  In  the  case 
at  bar,  Clippinger  would  have  a  right  to  demand  the  use  of  the 
judgment  confessed  before  the  justice.  He  has  a  direct  interest  in 
it,  and  should  have  been  consulted  before  any  such  proceeding  was 
had.  It  must  be  remembered,  that  the  justice  has  no  jurisdiction, 
except  by  consent.  The  proceeding  is  not  compulsory,  but  volun- 
tary, and  non  constat,  if  Clippinger  had  been  consulted,  he  would 
have  consented  to  the  confession  of  judgment  before  a  justice,  or  be- 
fore the  justice.  The  course  pursued  is  an  anomaly  unknown  to  the 
common  law,  and  only  adopted  in  this  state.  When,  therefore,  the 
act  requires  consent  to  give  jurisdiction,  it  must  mean  the  consent  of 
e'lll  who  are  to  be  affected  by  it.  It  is  no  answer  to  say  that,  in  this 
case  the  surety  is  not  injured.  Supposing  the  fact  to  be  so,  yet  the 
surety  has  a  right  to  say,  I  stand  upon  my  contract,  which  you 
have  undertaken  to  vary  without  my  consent.  He  is  placed  in  a 
different  situation,  without  his  consent,  from  that  in  which  he  placed 
himself  when  he  entered  into  the  contract. 
Judgment  reversed. 

II. G 
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Reed  against  Lawton. 

In  an  action  by  one  constable  against  another,  to  recover  the  price  of  goods 
sold  on  an  execution  by  the  one,  which  had  been  previously  levied  by  the  other, 
it  is  competent  for  the  defendant  to  prove  that  the  suit  was  being  prosecuted 
by  and  for  the  use  of  the  plaintiff,  in  the  judgment  upon  which  the  execution 
issued  which  was  first  levied,  and  that  that  judgment  was  given  for  the  purpose 
of  defrauding  the  defendant's  creditors,  who  were  the  real  defendants  in  the 
action  trying. 

ERROR  to  the  common  pleas  of  Cumberland  county. 

This  was  an  action  of  assumpsit,  in  which  Robert  Lawton  was 
plaintiff  and  James  Reed  was  defendant. 

On  the  23d  of  February  1833,  James  Clark  obtained  a  judgment 
on  the  docket  of  Esquire  Ramsey  against  William  Harman,  by  the 
confession  of  the  defendant,  for  270  dollars.  On  the  same  day  exe- 
cution was  issued  to  Robert  Lawton,  constable,  which  was  levied  on 
part  of  the  defendant's  personal  property,  and  the  next  day,  the  24th, 
it  was  levied  on  the  residue. 

On  the  23d,  24th  and  25th  of  February  1833,  judgments  were 
obtained  in  favour  of  different  individuals  upon  the  docket  of  John 
Blean,  Esquire,  against  the  same  William  Harman,  upon  which  exe- 
cutions were  issued  to  James  Reed,  constable,  which  were  also  levied 
upon  the  property  of  the  defendant,  but  subsequently  to  the  levy  of 
Robert  Lawton.  The  plaintiffs  in  the  executions  to  James  Reed  in- 
sisted upon  his  removing  the  property  and  indemnified  him  for  so 
doing.  He  did  remove  it  and  sold  it  by  virtue  of  his  executions,  and 
on  the  day  of  sale,  and  before  he  was  notified  by  Lawton  not  to  sell 
the  property,  that  he  (Lawton)  claimed  it  on  his  executions. 

The  property  sold  for  150  dollars,  and  Reed  paid  the  same  over  to 
the  plaintiffs  in  the  executions.  After  this  Lawton  gave  notice,  in 
writing,  to  Reed,  that  he  claimed  the  proceeds  of  sale,  and  they  not 
having  been  paid  to  him  he  brought  this  suit. 

Upon  the  trial  of  the  cause,  the  defendant  offered  to  prove  that 
Robert  Lawton  had  no  interest  in  the  result  of  this  suit,  that  it  was 
brought  by  James  Clark  in  his  name,  and  that  Robert  Lawton  had 
acknowledged  that  fact.  That  the  judgment  confessed  by  William 
Harman  was  fraudulent ;  that  the  money  was  not  due  by  Harman 
to  Clark ;  and  that  it  was  confessed  for  the  purpose  of  getting  an 
execution  to  levy  on  his  (Harman's)  personal  property  to  defraud  his 
creditors.  That  although  Lawton  was  not  a  party  to  the  fraud,  he 
was  the  instrument  by  which  the  fraudulent  contrivance  was  carried 
into  effect. 

This  evidence  was  objected  to  on  the  ground,  that  the  validity  of 
the  judgment  could  not  be  thus  collaterally  inquired  into. 
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The  court  sustained  the  objection  and  sealed  a  bill  of  exceptions 
at  the  instance  of  the  defendant. 

The  defendant's  counsel  requested  the  court  to  instruct  the  jury, 
that  the  facts  given  in  evidence  would  not  warrant  a  recovery  by 
Lawton  from  Reed :  that  a  demand  by  Lawton  from  Reed,  of  a 
copy  of  his  warrant  or  execution  upon  which  he  made  the  levy  and 
sale,  was  essential  to  his  right  to  recovery. 

The  court  answered  both  points  negatively ;  and  instructed  the 
jury  in  substance  thus — "  Lawton,  by  his  levy,  acquired  such  a  spe- 
cial property  in  the  goods,  as  would  enable  him  to  maintain  trespass 
or  trover  against  one  who  took  them  subsequently — and  that  the 
rule  was  universally  true,  that  where  trover  or  trespass  may  be 
maintained,  the  plaintiff  may  waive  the  tort  and  recover  in  assump- 
sit." 

To  which  opinion  the  defendant  excepted  and  the  court  sealed  a 
second  bill. 

Errors.  1.  The  court  erred  in  rejecting  the  evidence  mentioned 
in  the  bill  of  exceptions. 

2.  In  their  answers  to  defendant's  points. 

Watts,  for  plaintiff  in  error. 

Biddle  and  •Alexander,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — Had  the  legislature  provided  a  specific  means  of 
individual  redress  in  cases  like  the  present,  it  could  alone  be  em- 
ployed, however  inconvenient  or  inefficient  it  might  be  found  in 
practice.  But  it  seems  the  object  of  the  statutory  remedy  was  to 
secure  to  the  contesting  creditors  the  right  of  a  trial  by  jury  where 
legislative  provision  was  supposed  necessary  for  that  purpose  ;  and 
if  that  be  so,  the  provision  is  inapplicable  to  cases  where  a  trial  by 
jury  is  to  be  had  in  the  regular  course,  because  however  these  may 
seem  to  fall  within  the  letter,  they  are  not  within  the  intent  of  the 
enactment.  That  such  was  the  object  appears  by  the  nature  of  the 
jurisdiction  created,  and  the  incidents  that  would  otherwise  have 
attended  it.  Justices  of  the  peace  were  empowered  to  take  cogniz- 
ance, with  the  consent  of  parties  voluntarily  appearing,  of  demands 
to  an  unlimited  amount,  and  to  give  judgment  without  appeal ;  but 
it  was  not  intended  that  the  jurisdiction  thus  permitted  should  draw 
after  it  adverse  and  final  jurisdiction  of  collateral  matters,  as  it  would 
perhaps  have  done  in  regard  to  the  liability  of  a  constable  for  having 
suffered  goods  levied  by  him  to  be  taken  by  a  subsequent  execution 
on  the  allegation  of  a  superior  title,  or  by  the  allegation  of  fraud, 
and  consequent  want  of  all  title  under  the  judgment  on  which  the 
execution  in  his  hands  was  issued.  An  action  for  the  proceeds  of 
the  goods  sold  under  these  circumstances,  seems  to  be  the  proper 
remedy  between  conflicting  creditors,  as  in  Lewis  v.  Smith,  2  Serg. 


5«  SUPREME  COURT  [Chambersburg 

[Reed  v.  I -aw  ton.] 

<$•  Raiole  142;  in  which  the  validity  of  the  judgment  under  which 
the  plaintiff  claims,  may  be  put  in  issue,  as  it  was  here,  by  the  plea 
of  per  fraudem.  But  this  plea,  it  is  said,  can  not  be  tried  in  the 
action  in  which  it  is  pleaded,  because  the  legislature  has  directed  it 
to  be  tried  in  a  collateral  proceeding,  to  which  alone  the  injured 
party  can  have  recourse.  What  is  this  proceeding?  A  proper 
ground  being  laid,  the  justice  is  directed  to  send  a  transcript  of  the 
judgment  to  the  common  pleas,  in  order  to  found  a  final  adjudication 
of  the  question  of  fraud  by  that  court;  "and  if,  on  the  trial  of  the 
cause  it  shall  be  found  that  the  sum  for  which  judgment  was  con»- 
fessed,  was  not  actually  due  at  the  time,  both  parties,  if  both  shall 
have  been  privy  to  the  fraud,  shall  pay  a  fine  equal  to  the  amount 
of  such  fraudulent  judgment,  or  in  case  of  inability  to  pay  such  fine 
and  costs,  shall  be  imprisoned  for  any  time  not  exceeding  six  months." 
This,  then,  is  not  a  remedy  to  compensate  the  injured,  but  to  punish 
the  guilty;  the  only  consequence  of  the  conviction  in  a  civil  view 
being,  that  it  may  perhaps  be  given  in  evidence  in  any  subsequent 
proceeding  or  action  as  conclusive  of  the  imputed  fraud.  But  was 
it  intended  that  no  one  should  impeach  such  a  judgment  in  a  civil 
action  who  had  not  first  prosecuted  the  perpetrator  of  the  fraud  to 
conviction  ?  The  injustice  of  that  in  the  case  of  a  fraud  discovered 
in  the  progress  of  a  trial,  in  which  it  might  be  material  to  expose  it, 
is  too  obvious  to  need  remark.  In  such  a  case  what  would  be  done? 
It  would  scarce  be  thought  to  consist  with  convenience  or  despatch, 
to  suspend  the  trial,  and  await  the  event  of  a  collateral  issue,  for 
the  determination  of  a  matter  which  may  just  as  well  be  determined 
in  the  action  in  which  it  has  been  put  in  issue  by  the  pleadings. 
But  suppose  the  trial  to  proceed  and  a  recovery  to  be  had  from  the 
creditor  alleging  the  fraud,  by  reason  of  his  being  debarred  from  giv- 
ing evidence  of  it — would  a  subsequent  prosecution  of  the  offending 
party  to  conviction  bring  him  his  money  back?  The  judicious  doubt 
of  chief  justice  Eyre  in  Phillips  v.  Hunter's  Executors,  2  H.  B.  414, 
in  relation  to  the  point  decided  in  Moses  v.  M'Farlane,  2  Burr.  1005, 
seems  to  have  ripened  into  universal  conviction,  that  money  reco- 
vered by  the  judgment  of  any  court,  whether  competent  to  enter 
into  the  merits  of  the  case  or  not,  cannot  be  regained  by  action.  As 
then  the  section  in  question  gives  the  fair  execution  creditor  no 
remedy,  he  is  not  to  be  prejudiced  by  it  in  relation  to  his  redress  at 
the  common  law.  But  the  exact  point  is  said  to  have  been  differ- 
ently decided  in  M'Cormick  t>.  Miller,  3  Perms.  Rep.  230.  It  will  be 
perceived,  however,  that  the  point  there  was  not  decided  on  the  pro- 
visions of  this  section,  which  has  regard  to  judgments  but  for  an 
amount  beyond  the  ordinary  jurisdiction  of  the  justice,  and  there 
the  suit  was  originated  by  process.  Besides,  the  judgment,  though 
surreptitious,  was  not  fraudulent,  having  been  rendered  for  an  actual 
debt;  and  though  erroneous,  it  was  good  till  reversed.  It  appears, 
therefore,  that  the  evidence  should  have  been  received. 
Judgment  reversed  and  a  venire  de  novo  awarded. 
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Perm  against  Hamilton. 

A  judgment  originally  obtained  against  the  personal  representatives  of  a  de- 
cedent, will  continue  to  be  a  lien  on  the  estate  for  seven  years :  if  revived  by 
scire  facias  within  that  period,  the  lien  will  be  thereby  continued  for  five  years 
longer ;  and  if  either  period  elapse  without  a  scire  facias,  the  lien  is  lost, 
whether  the  lands  be  in  the  possession  of  devisees  or  purchasers  from  devisees. 

ERROR  to  the  common  pleas  of  Cumberland  county. 

This  was  an  action  by  John  Penn,  Sen.,  who  survived  JohnPenn, 
Jun.,  against  Samuel  Alexander,  Esq.  and  Frederick  Watts,  Esq., 
administrators  de  bonis  non  of  James  Hamilton,  Esq.,  deceased,  in 
which  the  parties  agreed  to  consider  the  following  facts  in  the  nature 
of  a  special  verdict. 

On  the  25th  of  March  1793,  Ephraim  Elaine  was  indebted  to 
John  Penn,  Sen.  and  John  Penn,  Jun.,  and  executed  to  them  four 
bonds  ;  the  first  conditioned  for  the  payment  of  36  pounds,  on  the 
25th  of  July  following ;  the  second,  for  the  payment  of  376  pounds 
at  the  same  time  ;  the  third,  for  the  payment  of  448  pounds  at  the 
same  time,  and  the  fourth,  for  the  payment  of  83  pounds  on  the  25th 
of  July  1794;  all  with  interest  from  their  date. 

On  the  1 1th  of  February  1800,  Ephraim  Elaine  made  his  last  will 
and  testament,  by  which,  inter  alia,  he  devised  his  Middlesex  estate, 
containing  about  five  hundred  acres,  with  mills  and  other  water- 
works thereon  erected,  to  his  wife,  Sarah  E.  Elaine,  for  life,  if  his 
son  Ephraim  did  not  arrive  at  the  age  of  twenty-one  years  ;  but  if 
he  did,  then  the  estate  was  devised  to  him  :  in  the  event  of  the  death 
of  his  said  son  Ephraim  before  he  arrived  at  the  age  of  twenty-one, 
then  the  remainder  in  fee  was  devised  to  his  two  grandsons,  Ephraim 
L.  Elaine  and  Ephraim  M.  Elaine;  to  wit,  that  part  upon  which  the 
mills  and  water-works  were  erected,  containing  about  two  hun- 
dred acres,  to  his  grandson,  Ephraim  L.  Elaine,  and  the  other  part 
to  his  grandson,  Ephraim  M.  Elaine.  The  testator  died  ;  and  this 
will  was  proved  on  the  19th  of  March  1804.  Ephraim  Elaine,  the 
son,  died  in  1805,  before  he  arrived  at  the  age  of  twenty-one ;  the 
widow,  Sarah  E.  Elaine,  took  possession  of  the  estate  under  the  will. 
Amicable  actions  of  debt  wereentered  on  theabove  mentioned  bonds,  to 
November  term  1806,  Nos.  45,  46,  47,  48,  and  the  docket  entry  of 
each  suit  exhibits  the  following  entry. 

"  John  Penn,  surviving  obligee,  in  a  bond  to  John  Penn  the  elder 
and  John  Penn  the  younger,  which  John  Penn  the  elder  is  since 
deceased  v.  James  Elaine  and  Robert  Elaine,  executors  of  Ephraim 
Elaine  deceased.  No.  45,  November  term  1806." 

The  following  is  the  statement  filed  :  "Amicable  action  of  debt 
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on  bond  dated  the  25lh  of  March  1793,  in  the  sum  of  752  pounds, 
conditioned  for  the  payment  of  376  pounds  on  the  25ih  of  July  fol- 
lowing, with  interest  from  the  date.  Paid  on  bond  29lh  of  March 
1793,  206  pounds  and  5  shillings  ;  as  per  agreement  of  Mr  Watts, 
attorney  for  defendant. 

"January  8th  1807.  Judgment  per  curiam,  nodefence  being  made, 
and  plain  tiff  agrees  to  defaulk  any  receipts. 

"  Amicable  scire  facias,  P.  A.  et  D.,  to  revive  those  judgments,  were 
entered  on  the  docket  to  January  term  1813,  Nos.  47,  48,  49,  50. 
The  entry  on  the  docket  of  each  of  those  cases  is  thus : 

"  John  Penn,  surviving  obligee  in  a  bond  with  John  Penn  the 
younger,  which  John  Penn  the  elder  is  since  deceased  v.  James 
Blaine  and  Robert  Blaine,  executors  of  Ephraim  Elaine  deceased. 
No.  47,  January  term  1813.  Amicable  scire  facias,  P.  Jl.  et  D. 
29th  December  1812.  Judgment  by  direction  of  defendant's  attor- 
ney. Agreement  filed  as  now.  Exit  scire  facias,  P.  Jl.  et  D.  No. 
120,  November  term  1821." 

29th  December  1812.     Judgment  per  agreement  filed  as  now. 

On  the  1 1th  of  June  1818,  Sarah  E.  Blaine,  for  the  consideration  of 
5000  dollars,  sold  and  conveyed  that  part  of  the  Middlesex  estate 
which  she  derived  under  the  will  of  her  husband,  and  the  remainder 
of  which  was  devised  to  Ephraim  L.  Blaine,  to  the  said  Ephraim  L. 
Blaine,  who  then  entered  into  the  possession  thereof,  and  thenceforth 
enjoyed  the  same.  On  the  26th  of  August  1818,  Sarah  E.  Blaine, 
for  the  consideration  of  5000  dollars,  sold  and  conveyed  that  part  of 
the  Middlesex  estate  which  she  derived  under  the  will  of  her  husband, 
and  the  remainder  of  which  was  devised  to  Ephraim  M.  Blaine,  to  the 
said  Ephraim  M.  Blaine,  who  then  entered  into  the  possession  thereof, 
and  thenceforth  enjoyed  the  same.  On  the  12th  of  June  1818, 
Ephraim  L.  Blaine,  for  the  consideration  of  45,000  dollars,  sold  and 
conveyed  the  tract  of  land,  mills  and  water-works,  devised  to,  and 
purchased  by  him,  to  James  Hamilton,  who  then  entered  into  the 
possession  thereof,  and  thenceforth  enjoyed  the  same,  until  the  time 
of  his  death,  which  happened  on  the  20th  of  January  1820.  To 
November  term  1821,  Nos.  123,  124,  125,  126,  writs  of  scire  facias 
were  issued,  to  recover  the  before  mentioned  judgments  against  the 
executors  of  Ephraim  Blaine  deceased. 

On  the  9th  of  October  1826,  Ephraim  M.  Blaine,  by  articles  in 
writing,  agreed,  for  the  consideration  of  twelve  thousand  dollars,  to 
sell  and  convey  the  tract  of  land  so  devised  to  and  purchased  by 
him,  to  Samuel  Alexander,  esquire,  and  to  deliver  him  possession 
thereof  on  the  1st  of  April  then  next  following ;  in  pursuance  of 
which,  the  said  Samuel  Alexander  did  then  enter  into  the  pos- 
session thereof,  and  thenceforth  did  possess  and  enjoy  the  same.  On 
the  12th  of  May  1828,  on  the  several  writs  of  scire  facias  issued  to 
November  term  1821,  as  before  mentioned,  the  death  of  Robert  Blaine, 
one  of  the  executors,  was  suggested.  A  rule  on  the  defendant  to 
plead  was  obtained  by  the  plaintiff's  attorney  on  the  22d  of  No- 
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vember  :  a  second  rule  to  plead  was  obtained  on  the  26th  of  Novem- 
ber 1828,  and  judgment  in  each  case  was  entered  secundum  regulam. 
In  pursuance  of  the  articles  of  agreement  before  mentioned,  a 
deed  of  conveyance  was  executed  and  delivered  by  Ephraim  M. 
Elaine  to  Samuel  Alexander,  esquire,  on  the  20th  of  November  1829. 
On  the  14th  of  August  1831,  Frederick  Watts,  esquire,  who  is  the 
administrator  de  bonis  non  of  James  Hamilton  deceased,  by  an  order 
of  the  orphan's  court  of  Cumberland  county,  sold  part  of  the  Middle- 
sex estate,  which  had  been  conveyed  to  the  said  James  Hamilton 
as  aforesaid  by  Ephraim  L.  Blaine,  to  John  Heike;  which  sale  was 
confirmed  by  the  said  court  on  the  1st  of  September  1831  :  the  other 
part  of  the  said  estate  of  which  the  said  Hamilton  died  seised,  was 
sold  by  the  said  Frederick  Watts,  esquire,  in  pursuance  of  the  same 
authority,  to  Charles  B.  Penrose,  esquire,  and  the  amount  of  the 
proceeds  of  the  sales,  when  due,  will  be  above  20,000  dollars.  "It 
is  also  hereby  agreed  by  the  parties,  that  all  the  records  of  the  suits 
referred  to,  and  the  executions  issued  thereon,  and  papers  hereby 
referred  to,  shall  be  considered  as  a  part  of  this  special  verdict,  ab- 
stracts of  which  may  be  exhibited  herewith.  If  the  court  should  be 
of  opinion  that  the  judgment  of  John  Penn,  Sen.,  surviving  John 
Penn,  Jun.,  against  the  executors  of  Ephraim  Blaine  deceased,  as 
before  recited,  or  any  part  of  it,  is  not  a  lien  or  payable  out  of  the 
land  in  the  possession  of  the  said  Samuel  Alexander,  as  aforesaid, 
and  was  not  a  lien  upon  the  land  sold  by  the  said  Frederick  Watts, 
esquire,  administrator  of  James  Hamilton  deceased,  at  the  time  it 
was  sold,  and  is  not  payable  out  of  the  moneys  proceeding  from  the 
said  sale,  then  judgment  to  be  entered  for  the  defendants.  But  if 
the  court  should  be  of  opinion  that  the  said  judgment  is  a  lien  upon 
the  said  land  of  Samuel  Alexander,  and  payable  out  of  the  same, 
and  was  a  lien  upon  the  land  when  sold  by  the  administrator  of 
James  Hamilton  deceased,  and  is  payable  out  of  the  proceeds  of  said 
t^ale,  then  judgment  to  be  entered  for  the  plaintiff,  against  Samuel 
Alexander,  esquire,  of  the  tract  of  land  aforesaid,  and  against  Fred- 
erick Watts,  esquire,  administrator  de  bonis  intestati.  And  if  the 
court  should  be  of  opinion  that  the  said  judgment  was  a  lien  upon 
the  land  so  sold  by  the  administrator  of  James  Hamilton,  deceased, 
at  the  time  of  the  sale  thereof,  and  is  not  a  lien  against  the  land  of 
the  said  Samuel  Alexander,  esquire,  then  judgment  to  be  entered 
in  favour  of  the  said  plaintiffs  against  Frederick  Watts,  esquire, 
administrator  de  bonis  intestati,  alone,  and  not  against  the  said 
Samuel  Alexander.  And  if  the  court  should  be  of  opinion  that  the 
said  judgment  is  a  lien  against  the  said  land  of  Samuel  Alexan- 
der, esquire,  and  was  not  against,  the  land  so  sold  by  the  said  admin- 
istrator of  James  Hamilton,  then  judgment  to  be  entered  for  the 
plaintiff  against  Samuel  Alexander,  esquire,  de  terris,  and  in  favour 
of  the  said  Frederick  Watts,  esquire,  administrator." 
The  court  rendered  a  judgment  for  the  defendants. 

Biddle,  with  whom  was  Williamson,  for  plaintiff  in  error. 
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By  the  acts  of  1700  and  1705,  Purdon's  Digest  288,  299,  all  lands, 
tenements  and  hereditaments  in  Pennsylvania,  are  liable  to  sale  upon 
judgment  and  execution  obtained  against  the  owner,  his  heirs,  execu- 
tors or  administrators;  and  in  the  earliest  cases  reported  it  was  held, 
that  lands  of  deceased  persons,  after  the  passage  of  these  acts,  were 
subject  to  be  taken  in  execution  for  debt  in  the  hands  of  the  heir  or 
devisee,  or  of  a  bona  fide  purchaser  from  them.     Graff  v.  Smith's 
Executors,  1  Dall.  481  ;  Morris  v.  Smith,  1  Fates  245 ;  Hannum  v. 
Spear,  Ibid.  554.    The  lien  of  a  decedent's  debt  (no  limit  being  made 
by  either  of  the  acts  referred  to)  was  of  indefinite  duration,  and  that 
it  was  so  considered  is  evident  from  the  preamble  of  the  act  of  the 
4th  of  April  1797,  Pardon's  Dig.  421,  and  the  opinion  of  the  court 
in  Trevor  v.  Ellenberger,  2  Penn.  Rep.  95,  in  which  it  is  said,  "  be- 
fore the  act  of  1797,  the  debts  of  a  deceased  person  remained  a  lien 
for  an  indefinite  length  of  time."    This  latter  act  provides  that  no  debts 
of  a  decedent,  except  they  be  secured  by  mortgage,  &c.  or  other 
record,  shall  remain  a  lien  on  lands  for  a  longer  period  than  seven 
years,  unless  an  action  for  the  recovery  thereof  be  commenced  and 
duly  prosecuted  within  the  said  period  of  seven  years,  with  a  proviso 
in  favour  of  femes  covert,  minors,  persons  in  prison,  or  out  of  the  limits 
of  the  United  States,  whose  claims  continue  liens,  notwithstanding 
the  expiration  of  the  said  term,  until  four  years  after  the  disability  is 
removed.     The  plaintiff  in  this  suit  having  obtained  his  judgment 
within  four  years  after  the  death  of  Mr  Elaine,  brought  himself  fully 
within  the  conditions  of  this  act :  he  had  duly  prosecuted  his  claim 
within  seven  years  ;  it  was  a  debt  secured  by  record,  and  to  all  in- 
tents and  purposes  he  stood  in  the  same  situation  as  if  this  law  had 
never  had  an  existence ;  in  other  words,  nothing  but  presumption  of 
payment  from  lapse  of  time  could  affect  him.     He  had  "  duly  pro- 
secuted" for  his  judgment,  put  an  end  to  the  action,  3  Jacob's  Law 
Die.  583,  and  the  intention  of  the  act  which  was  to  give  notice  to  all 
the  world  of  his  claim  was  attained.     Again,  the  words  used  are, 
"  duly  prosecute  within  seven  years."     Now  unless  this  duly  prose- 
cuting be  confined  to  obtaining  a  judgment,  and  not  to  reaping  the 
fruits  of  it  within  that  period,  the  proviso  is  useless.     Neither  the 
case  of  Fryhoffer  v.  Buzby,  17  Serg.  fy  Rawle  121,  nor  that  of  the 
Agricultural  Bank  v.  Crever,  2  Rawle  224,  has  any  application  to 
the  question  of  the  indefinite  lien  of  a  decedent's  debt.     They 
merely  decide  that  a  judgment  obtained  in  the  life  time,  and  regu- 
larly revived,  should  be  paid  out  of  the  proceeds  of  land,  before  a 
prior  judgment  that  had  lost  its  lien  on  the  property  sold.     It  was 
not  pretended  that  the  judgment  creditor,  whose  priority  of  lien  was 
gone,  as  against  the  more  vigilant  creditor,  did  not,  after  the  dece- 
dent's death,  retain  a  lien  against  his  lands  in  the  hands  of  the  heir 
or  devisee  or  those  claiming  under  them.    In  Trevor  v.  Elleuberger, 
it  is  said,  that  if  no  suit  is  brought  against  the  representatives  of  a 
decedent,  the  lien  of  the  debt  continues  for  seven  years ;  but  that  if 
suit  is  brought  before  the  expiration  of  that  time,  the  lien  will  con- 


Sept.  1833.]  OF  PENNSYLVANIA.  57 

[Penn  v.  Hamilton.] 

tinue  until  five  years  after  judgment  obtained.  There  must  be  some 
mistake  in  this,  for  the  facts  do  not  warrant  the  rule  laid  down. 
There  the  testator  died  in  1816,  judgment  was  obtained  in  1820,  and 
a  scire  facias  did  not  issue  for  six  years  after,  and  yet  the  claim  was 
held  to  be  a  subsisting  lien.  Again,  if  the  lien  of  a  decedent's  debt 
be  limited  to  five  years  after  judgment  on  it  against  his  representa- 
tives, the  creditor  who  prosecutes  to  judgment  within  a  year  after 
the  death,  has  a  lien  of  shorter  duration  than  if  he  had  brought  no 
suit  at  all.  Nor  does  the  act  of  1797  justify  such  a  conclusion  ;  for 
after  reciting  that  the  debts  of  deceased  persons  are  a  lien  on  their 
lands  and  tenements  for  an  indefinite  period  of  time  after  their  de- 
cease, it  enacts  that  no  such  debts  shall  remain  a  lien  longer  than 
seven  years,  unless  an  action  be  commenced  and  duly  prosecuted,  &c. 
Nothing  is  said  of  the  duration  of  the  lien  when  the  condition  of  the 
act  is  complied  with,  and  of  course  it  remains  indefinite  as  it  was 
before.  It  is  true  that  the  act  of  1798,  Purdon's  Dig.  421,  makes  it 
incumbent  on  the  creditor  who  wishes  to  preserve  the  lien  of  his 
judgment,  to  revive  the  same  by  scire  facias  within  five  years ;  but 
this  relates  to  judgments  inter  vivos,  and  not  to  those  obtained  against 
their  representatives.  The  court  say,  in  Ellenberger  v.  Trevor,  the 
act  of  1798  was  not  intended  to  interfere  with  that  of  1797.  The 
lien  of  the  debt  of  a  decedent  is  not  by  reason  of  the  judgment  against 
his  representatives,  it  is  created  by  his  death.  A  judgment  had 
against  administrators  or  executors,  has  not  the  effect  of  merging  a 
simple  contract  debt.  Thus  such  judgment  on  a  simple  contract 
claim  would  be  postponed  to  a  specialty  on  which  no  suit  had  been 
brought,  as  a  judgment  in  the  latter  would  give  place  to  a  debt  by 
recognizance.  In  short,  the  act  of  1798  is  confined  to  judgments  in 
the  life  time,  whilst  that  of  1797  speaks  of  debts  the  nature  of  which 
is  not  altered  by  a  judgment  against  the  representatives.  Why,  then, 
issue  a  scire  facias  to  continue  the  lien  of  a  debt  the  duration  of 
which  is  indefinite  when  the  conditions  of  this  latter  act  are  complied 
with  ?  Nor  is  there  any  peculiar  hardship  in  the  law  as  contended  for. 
By  the  other  provisions  of  the  act  of  1797  in  favour  of  minors,  femes 
covert  and  persons  out  of  the  United  States,  where  no  notice  is  requi- 
site, the  most  disastrous  consequences  might  result  to  purchasers 
from  heirs  or  devisees ;  but  in  cases  like  the  present,  where  suit  has 
been  brought  and  the  claim  liquidated  within  seven  years  from  the 
testator's  death,  purchasers  would  always  be  secure,  by  using  due 
diligence.  There  is  no  necessity,  therefore,  for  straining  the  law 
and  njaking  the  act  of  1798  apply  its  provisions  to  that  of  1797,  to 
which  it  has  no  legitimate  reference. 

Watts,  Alexander  and  Carothers,  for  defendants  in  error,  cited,  Al- 
len v.  Sawyer,  2  Penn.  Rep.  325 ;  Kauffelt  v.  Bower,  7  Serg.  fy 
Rawle  73  ;  Irwinv.  Tabb,  17  Serg.  fy  Rawle  419  ;  Cowdenr.  Brady, 
8  Serg.  #  Rawle  505 ;  Bombay  v.  Boyer,  14  Serg.  fy  Rawle  253  ; 

II. H 
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Bowers  t>.  Oysters,  3  Penn.  Rep.  239;  2  Rawle  224;  Kerper  c.  Hoch, 
1  Walls' s  Rep.  9. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  principle  of  Trevor  v.  Ellenberger,  though 
not  fully  expressed  in  the  opinion  delivered,  will  be  found  to  cover 
the  whole  field  of  the  controversy.  It  was  admitted  that  the  lien  of 
creditors  on  a  decedent's  land,  springs  exclusively  from  the  intes- 
tate laws  which  make  his  estate  a  fund  for  payment  of  his  debts  ; 
insomuch,  that  nothing  is  added  or  gained  by  a  judgment  against  his 
representatives;  and  that  the  act  of  1798,  by  which  is  provided  a 
peculiar  scire  facias  to  prolong  the  lien  of  judgments  inter  vivos,  is  not 
directly  applicable  to  it.  But  it  was  distinctly  asserted  that  a  de- 
cedent's lien,  also,  might  be  prolonged  by  scire  facias ;  and  the 
construction  by  which  that  result  is  obtained,  is  the  matter  to  be 
shown. 

The  act  of  1797,  which  gives  rise  to  it,  provides  that  no  debts  but 
such  as  are  secured  by  mortgage,  judgment,  recognizance  or  other 
record,  shall  remain  a  lien  on  the  lands  of  a  decedent  longer  than 
seven  years  from  his  death ;  "  unless  an  action  for  the  recovery  thereof 
be  commenced  and  duly  prosecuted  against  his  or  her  heirs,  executors 
or  administrators,  within  the  said  period  of  seven  years ;  or  a  copy  or 
particular  statement  of  any  bond,  covenant,  debt  or  demand,  where 
the  same  is  not  payable  within  the  seven  years,  shall  be  filed,  within 
the  said  period,  in  the  office  of  the  prothonotary  of  the  county  where 
the  lands  lie."  It  is  evident  from  the  context,  that  the  excepted 
liens  are  such  as  have  been  acquired  in  the  decedent's  lifetime ; 
and  that  they  are  thus  mentioned  to  preclude  the  implication  of  an 
intent  to  abridge  or  impair  them.  The  difficulty  in  Trevor  v.  Ellen- 
berger, was  to  determine  when  an  action  should  be  "  duly  prose- 
cuted ;"  and  it  was  thought  not  to  be  so,  within  the  meaning  of  the 
act,  when  prosecuted  to  judgment  merely,  because  that  construction 
might  extend  the  lien  to  some  twenty  or  thirty  years  without  a  fur- 
ther act  done,  as  the  presumption  of  payment  from  lapse  of  time 
would  run  but  from  the  rendition  of  the  judgment,  which  might  be 
several  years  after  the  expiration  of  the  original  limitation.  The 
law  is  a  remedial  one,  and  we  thought  ourselves  bound  to  make  such 
a  construction  of  it,  liberal  though  it  were,  as  would  best  advance 
the  remedy  and  repress  the  mischief.  In  legal  estimation,  judgment 
is  doubtless  the  end  of  prosecution  ;  but  that  can  scarce  be  thought 
the  sense  in  which  the  words  were  used  by  the  legislature.  That 
the  inconvenience  of  stale  liens  was  beginning  to  be  felt,  is  evident 
not  only  from  the  act  in  question,  but  from  the  act  of  the  year  fol- 
lowing, for  the  limitation  of  the  lien  of  judgments  ;  and  we  cannot 
suppose  that  the  legislature,  proceeding  systematically  to  the  removal 
of  it,  intended  to  pay  respect  to  any  discriminating  circumstance 
depending  upon  origin.  It  was  of  little  moment  as  to  consequences, 
whether  the  lien  had  its  root  in  a  judgment,  or  was  but  dependent 
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on  one  for  its  continuance,  as  the  mischief  from  an  indefinite  duration 
of  it  would  be  the  same  ;  and  it  may  appear  singular,  that  the  pro- 
visions of  the  act  of  1798  were  not  extended  to  a  judgment  in  pro- 
secution of  a  decedent's  lien,  in  terms.  The  omission  is  doubtless 
attributable  to  inadvertence  in  respect  to  the  fact,  at  that  time  not  a 
very  obvious  one,  that,  a  judgment  against  a  decedent's  representa- 
tives, is  not  a  lien  on  his  lands,  the  lien  created  by  the  intestate  acts 
being  exclusive  of  it.  In  restraining  the  lien  of  a  judgment,  the 
legislature  certainly  did  not  purposely  omit  a  like  provision  for  a  lien 
depending  on  a  judgment  for  its  continuance,  merely  because  its  ori- 
gin is  elsewhere.  Such  alien,  thoughnot  within  theletter,is  certainly 
within  the  equity  of  the  act ;  and  if  the  intent  were,  as  I  think  it 
was,  to  compel  the  creditor  to  give  notice  to  purchasers  by  the  insti- 
tution of  an  action  on  the  principle  oflispendens,  without,  at  the  same 
time,  compelling  him  to  sacrifice  the  land,  and  perhaps  his  debt  along 
with  it,  the  instant  he  should  entitle  himself  to  execution,  the  period 
which  the  lien  shall  be  suffered  to  endure  afterwards  cannot  be  left 
to  a  jury,  under  the  circumstances,  with  either  certainty  or  safety  ; 
it  must  be  a  determinate  one,  and  measured  by  the  court  as  a  con- 
clusion of  law.  But  without  resorting  to  parallel  provisions  for  cases 
standing  in  the  same  mischief,  it  will  be  impossible  to  extract  a  de- 
finite rule  from  words  of  such  indefinite  import,  as  "duly  prosecuted." 
When  we  find  in  a  series  of  subsequent  enactments  on  the  basis  of 
circumstances  essentially  the  same,  a  particular  period  assumed  as 
the  reasonable  and  proper  one  for  the  duration  of  a  lien  depending  on 
a  judicial  recognition  of  the  debt — as  five  years  for  the  lien  of  a 
judgment  by  the  act  of  1798,  and  the  same  period  for  the  lien  of  a 
testatum  scire  facias  registered  in  the  proper  county  by  the  act  of 
1823 — it  seems  reasonable  to  adopt  it  as  an  interpretation  indicated 
by  the  legislature  itself,  in  giving,  as  we  are  compelled  to  do,  a  deter- 
minate meaning  to  words  which  are  not  susceptible  of  a  fixed  con- 
struction, without  resorting  to  this  or  some  other  assumption  equally 
arbitrary.  The  most  plausible  objection  to  it  is,  that  to  apply  the 
specific  provisions  of  a  statute  to  cases  merely  analogous,  partakes 
apparently  of  legislation  as  much  as  construction.  But  it  is  the  prin- 
ciple and  not  the  specific  provision  that  is  applied  by  adoption  as  a 
rule  of  construction  ;  and  it  is  to  be  remembered,  that  principles  bor- 
rowed from  statutes  of  limitations,  to  which  class  the  act  of  1798 
certainly  belongs,  have  been  frequently  applied  by  the  courts  with 
decisive  effect,  if  not  as  a  positive  bar,  to  subjects  not  within  their 
purview ;  for  instance  in  corporeal  rights  which  are  barred,  in  analogy 
to  the  21  Jac.  1,  by  an  adverse  interruption  of  them  for  twenty  years. 
In  the  same  way,  the  British  statutes  of  limitations  have  been 
adopted  in  practice  by  their  courts  of  chancery,  though  expressly 
confined  by  the  terms  of  their  enactment  to  the  courts  of  common 
law ;  yet  this  has  never  been  charged  as  a  judicial  encroachment 
on  the  prerogative  of  the  legislature.  If,  then,  the  principles  of  such 
a  statute  may  be  engrafted  on  a  rule  of  equity  or  of  the  common 
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law,  why  may  they  not  be  resorted  to  for  the  interpretation  of  an 
ambiguous  clause  in  a  preceding  statute  in  pan  materia  ?  The  lien 
of  a  judgment  itself,  though  derived  from  the  statute  of  Westm.  2,  the 
original  and  still  the  general  law  in  England  for  taking  land  in 
execution,  depends  on  a  provision  borrowed  from  the  statute  de  mer- 
catoribus  passed  a  few  months  later,  which,  in  creating  the  recogni- 
sance called  a  statute  merchant,  declared  that  the  conusee  should 
have  "  execution  of  all  the  lands  that  were  in  the  hands  of  the  con- 
usor,  the  day  of  the  recognisance  made,  into  whose  hands  soever 
they  come  after,  either  by  feoffment  or  otherwise" — a  clause  that  is 
not  in  the  original  statute,  or  in  our  acts  for  taking  land  in  execu- 
tion. Yet  it  is  the  origin  of  the  lien  attributed  to  judgments  in  the 
construction  of  that  statute,  as  well  as  our  own.  In  all  cases  like 
the  present,  where  a  court  is  called  on  to  affix  a  definite  meaning  to 
words  which  were  understood  in  no  definite  sense  by  those  who  used 
them,  it  is  the  safest  and  most  reasonable  course,  to  resort  to  their 
subsequent  provisions  for  cases  in  the  same  circumstances.  Taking 
then,  the  act  of  1798  as  a  guide  to  the  construction  of  the  clause  in 
question,  it  results,  that  in  order  to  preserve  a  lien  on  the  estate  of  a 
decedent  beyond  the  limitation  of  seven  years,  an  action  must  be 
prosecuted  to  satisfaction,  or  the  judgment  be  revived  as  in  other 
cases.  To  accomplish  the  latter,  a  resort  to  the  scire  facias  instituted 
by  the  act  of  1 798,  is  not  only  unnecessary,  but  would  be  improper, 
for  no  such  writ  was  known  to  the  law  when  the  clause  in  question 
was  enacted  ;  and  the  writ  given  by  the  statute  of  Westm.  2,  being  ade- 
quate to  the  purpose,  ought  rather  to  be  used.  What  remains  then, 
is  to  determine  the  point  of  time  from  which  the  further  limitation 
consequent  on  a  revival,  is  to  run.  In  Trevor  v.  Ellenberger,  it  was 
said,  that  if  the  creditor  sue  out  a  scire  facias  immediately  before  the 
expiration  of  the  seven  years,  the  lien  will  endure  for  five  years 
longer ;  from  which  it  might  be  inferred,  that  it  was  supposed  to  run 
from  the  time  of  revival,  and  not  from  the  end  of  the  original 
period  ;  nothing  of  which  was  intended,  for,  counting  from  the 
judgment,  the  demand,  in  that  case,  would  have  been  barred.  It 
might  be  otherwise  were  the  character  of  the  lien  changed  or  a  new 
one  created;  but  as  nothing  more  is  done  than  to  prevent  the  lapse 
of  the  old  one,  the  second  period  is  necessarily  to  be  computed 
from  the  end  of  the  seven  years.  Such  then  being  the  construc- 
tion put  on  the  act  of  1797  in  Trevor  v.  Ellenberger,  how  does  it 
dispose  of  the  case  before  us?  The  decedent  died  in  1804:  the 
bonds  were  sued  to  November  term  1806,  and  judgments  recovered 
in  1807  were  successively  revived  in  1812  and  1821;  and  execu- 
tions issued  in  1829  and  1830,  were  levied  on  the  lands  in  ques- 
tion. It  is  an  immaterial  part  of  the  case,  that  these  lands  had 
passed  from  the  devisees  of  the  decedent  to  purchasers,  as  the 
lien  would  have  been  gone  without  it.  It  was  indeed  taken  for 
granted  in  Bruch  «.  Lantz,  2  Rawle  392,  that  the  limitation  was  not 
designed  to  be  a  protection  for  volunteers;  but  the  point  has  since 
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been  directly  considered  in  Kerper  v.  Hoch,  1  Watts  9,  and  a  con- 
trary principle  established  against  the  inclination  of  my  opinion, 
which  I  shall  however  be  the  last  to  question.     In  the  case  before 
us,  judgment  was  properly  given  for  the  defendant. 
Judgment  affirmed. 


Dowdel  against  Hamm. 

An  assignment  to  a  trustee,  for  the  benefit  of  creditors,  of  the  debtor's  "goods, 
chattels  and  effects,"  vests  in  the  trustee  such  a  right  to  the  debtor's  chases  in 
action,  as  will  enable  him  to  control  a  capias  ad  satisfaciendum  issued  upon  a 
judgment  for  the  same ;  and  if  such  control  be  exercised,  so  as  to  induce  the 
sheriff  to  execute  his  process  in  any  other  than  a  legal  manner,  the  conse- 
quences of  loss  will  fall  upon  the  plaintiff,  and  not  upon  the  sheriff. 

A  legal  interpretation  given  to  the  words  "  goods,"  "  chattels,"  "  effects," 
and  "  choses  in  action,"  when  used  in  deeds  and  wills. 

ERROR  to  Mams  county. 

This  was  an  issue  directed  by  the  common  pleas  of  Adams  coun- 
ty, in  which  Peter  Hamm  was  made  plaintiff,  and  Michael  Dowdel, 
sheriff  of  York  county,  defendant,  to  try  the  liability  of  the  defend- 
ant for  the  amount  of  a  capias  ad  satisfaciendum  directed  to  him,  un- 
der the  following  facts. 

Previously  to  1824,  Jacob  Hamm  was  indebted  to  Peter  Hamm  for 
money  which,  as  security  in  a  bond,  he  had  paid  for  him,  and  to 
recover  which  a  suit  was  pending.  On  the  17th  of  February  1824, 
Peter  Hamm  executed  the  following  assignment. 

"  Know  all  men  by  these  presents,  that  whereas  I,  Peter  Hamm,  of 
Codorus  township,  York  county,  Pennsylvania,  have,  by  sundry  losses 
and  misfortunes,  become  unable  to  pay  my  just  debts,  and  being  willing 
to  assign  ALL  my  goods,  chattels  and  effects  for  the  use  of  my  creditors, 
do  hereby  grant,  bargain,  sell,  assign,  transfer  and  set  over,  and  by 
these  presents,  for  and  in  consideration  of  the  premises,  and  also  for 
the  sum  of  5  dollars  lawful  money  to  me  in  hand  paid  by  Peter  Rider 
and  Michael  Miller  of  said  county,  have  granted,  bargained,  sold, 
transferred,  assigned  and  set  over  into  the  said  Peter  Rider  and  Mi- 
chael Miller,  their  heirs  and  assigns  for  ever,  the  following  named 
goods  and  chattels,  viz.  two  distilleries,  with  two  stills  and  all  the 
apparatus,  hogsheads,  cooling  tubs,  &c.  thereunto  belonging ;  one 
iron  apple  mill,  with  the  appurtenances;  four  head  of  horses;  thir- 
teen head  of  horned  cattle  ;  one  sheep;  one  wagon;  two  beds  with 
bedsteads;  two  ploughs;  two  harrows;  one  winnowing  mill ;  two 
tables;  eight  hogs;  bonds  and  notes;  together  with  all  and  singular 
my  other  farming  utensils,  household  and  kitchen  furniture,  and 
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other  articles  of  furniture,  goods  and  chattels  and  effects,  which  I 
now  own  and  possess,  excepting  only  thereout  so  much  as  is  allowed 
unto  insolvent  debtors,  under  the  insolvent  laws  of  this  state.  To 
have  and  to  hold  the  same  unto  the  said  Peter  Rider  and  Michael 
Miller,  or  the  survivor  of  them,  or  his  or  their  heirs  and  assigns  for 
ever;  upon  trust  that  they  the  said  Peter  Rider  and  Michael  Miller, 
or  the  survivor  of  them,  shall  and  do  with  all  convenient  speed  pro- 
ceed to  sell  either  at  public  or  private  sale,  for  cash  or  on  credit,  as 
the  said  Peter  Rider  and  Michael  Miller,  or  the  survivor  of  them, 
may  deem  most  advantageous,  and  with  the  moneys  arising  there- 
from to  pay  themselves  for  their  reasonable  costs,  charges  and  ex- 
penses for  execution  of  their  trust,  and  next  to  pay  off  the  different 
executions  or  fieri  facias' s  levied  upon  such  goods  and  chattels  and 
effects,  if  so  much  there  be  then  remaining,  and  after  payment  of 
said  items,  if  any  thing  be  then  yet  remaining,  to  apply  the  same 
toward  the  payment  and  satisfaction  of  other  judgments  now  entered 
against  me  in  the  court  of  common  pleas  of  York  county  aforesaid, 
so  far  as  the  same  may  reach,  according  to  priority  of  entry  of  the 
same  according  to  law;  and  if,  after  fulfilment  of  the  trusts  aforesaid, 
a  balance  be  then  yet  remaining,  to  pay  the  same  to  me  or  my  law- 
ful representatives. 

"PETER  HAMM,    [L.  s.]." 

On  the  8th  of  March  1824,  a  judgment  was  rendered  in  the  suit 
of  Peter  Hamm  against  Jacob  Hamm,  and  a  capias  ad  satisfaciendum 
was  issued  to  November  term  1824,  and  put  into  the  hands  of  Mi- 
chael Dowdel  the  defendant  in  this  suit,  upon  which  he  made  this 
return,  "  arrested  the  defendant  and  had  him  in  execution,  and  af- 
terwards discharged  him  out  of  custody  by  the  direction  of  Michael 
Miller,  for  whose  use  the  writ  was  sued  out."  The  proof  was,  that 
Michael  Miller  did  give  direction  to  the  sheriff  in  the  execution  of 
the  writ,  in  consequence  of  which  he  discharged  Jacob  Hamm  the 
defendant  from  custody;  and  the  question  was,  whether  the  assign- 
ment of  Peter  Hamm  to  Peter  Rider  and  Michael  Miller,  by  its  terms, 
vested  in  them  the  right  to  this  judgment  afterwards  obtained  against 
Jacob  Hamm,  so  as  to  enable  them  to  control  the  process  in  the  hands 
of  the  sheriff.  The  court  below  was  of  opinion  that  it  did  not,  and 
so  instructed  the  jury,  who  found  a  verdict  for  the  plaintiff  for  997 
dollars  and  39  cents,  upon  which  a  judgment  was  rendered,  to  re- 
verse which  this  writ  of  error  was  sued  out. 

Penrose,  for  plaintiff  in  error. 
Stevens,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  was  an  issue  directed  by  the  court  of  common 
pleas  of  Adams  county,  for  the  purpose  of  trying  whether  the  defend- 
ant, who  was  the  sheriff  of  York  county,  was  liable  to  the  plain- 
tiff for  the  amount  of  a  capias  ad  satisfaciendum  put  into  his  hands  for 


Sept.  1833.]  OF  PENNSYLVANIA.  €3 

[Dowdel  v.  Hamm.] 

collection,  at  the  suit  of  the  plaintiff's  agent,  Jacob  Hamm.  The 
capias  ad  satisfadendum  was  executed  by  the  deputy  sheriff,  who  took 
a  bond  from  the  defendant  in  the  execution,  with  condition  to  appear  at 
Gettysburg,  to  give  bail,  to  take  the  benefit  of  the  insolvent  law.  The 
sheriff  made  a  special  return, ,"  that  he  had  arrested  the  defendant, 
and  afterwards  discharged  him  out  of  custody,  by  the  direction  of 
Michael  Miller,  for  whose  use  the  writ  was  sued  out."  It  is  in  sub- 
stance an  action  against  the  sheriff  for  a  voluntary  escape,  on  final 
process.  It  is  clear,  as  the  court  instructed  the  jury,  that  when  a 
capias  ad  satisfadendum  is  put  into  the  hands  of  the  sheriff,  who  ar- 
rests the  defendant,  he  cannot  discharge  him  without  the  authority 
of  the  plaintiff;  nor  can  he  take  bail  for  his  appearance,  without 
rendering  himself  liable  for  the  debt.  But  on  the  other  hand,  if  the 
plaintiff  in  the  execution,  or  his  agent,  direct  the  writ  to  be  executed 
in  a  particular  way,  and  the  sheriff  obeys  that  direction,  as  he  is 
bound  to  do,  the  sheriff  would  be  relieved  from  all  responsibility. 
The  loss,  if  any,  would  be  the  consequence  of  his  own  mistake,  and 
would,  as  is  just,  fall  on  him,  and  not  on  the  sheriff,  who  was  but  the 
innocent  instrument  of  his  will.  These  being  admitted  principles  of 
law,  the  defendant  took  two  grounds  of  defence,  one  of  which  only 
it  will  be  necessary  to  examine.  He  contended,  that  on  the  17th  of 
February  1824,  Peter  Hamm,  the  plaintiff,  executed  a  deed  of  assign- 
ment to  Michael  Miller  and  Peter  Rider,  embracing  the  money  due 
from  Jacob  Hamm  to  him,  and  that  by  virtue  of  that  deed  of  assign- 
ment, Michael  Miller  had  a  right  to  control  the  execution  of  the  writ 
of  capias  ad  satisfadendum ;  that  he  did  in  fact  control  its  execution, 
by  being  present  with  the  deputy  sheriff  at  the  time  the  bond  was 
taken,  and  by  directing  him  what  course  he  should  pursue.  If  the 
f;icts  were,  as  is  stated,  then  it  is  plain  that  the  plaintiff  was  not  en- 
titled to  recover ;  and  this  leads  to  the  inquiry,  whether  the  court 
erred  in  restraining  the  assignment  referred  to.  This,  it  must,  be 
observed,  is  an  assignment  for  the  benefit  of  creditors  ;  and  as  such, 
should  receive  a  fair  and  liberal  construction.  It  is  a  rule,  that  words 
of  equivocal  import  should  be  taken  most  strongly  against  the  gran- 
tor. Theassignment  begins:  "  That  whereas  I,  Peter  Hamm,  &c. 
have  by  sundry  losses  and  misfortunes  become  unable  to  pay  my 
just  debts,  and  being  willing  to  assign  all  my  goods,  chattels  and  effects, 
for  the  use  of  my  creditors,  do  hereby  grant,"  &c.  The  grantor  then 
specifies  the  following  named  goods  and  chattels,  viz.,  "  two  dis- 
tilleries, with  two  stills,  and  all  the  apparatus,  hogsheads,  cooling 
tubs,  thereunto  belonging  ;  an  iron  apple  mill,  with  the  appurtenan- 
ces ;  four  head  of  horses  ;  thirteen  head  of  horned  cattle  ;  one  sheep  ; 
one  wagon  ;  two  beds,  with  bedsteads  ;  two  ploughs  ;  ^.wo  harrows  ; 
one  winnowing  mill;  two  tables;  eight  hogs;  bonds  and  notes; 
together  with  all  and  singular  my  other  farming  utensils,  household 
and  kitchen  furniture;  goods,  and  chattels  and  effects,  which  I  now 
own  and  possess ;  excepting  only  thereout  so  much  as  is  allowed 
unto  insolvent  debtors,  under  the  insolvent  laws  of  this  state."  It 
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nppears  clear  to  me,  that  the  grantor  intended  to  convey  all  his  per- 
sonal property,  of  whatever  description.  He  seems  to  be  particular 
in  expressing  such  intention  by  the  general  words  used  by  him  in  the 
commencement  of  the  assignment.  And  for  fear  the  enumeration 
of  the  particular  articles  should  control  that  intent,  he  is  careful  to 
guard  against  such  effect,  by  inserting  that  he  conveys,  together  with 
the  same,  "  all  and  singular,  the  other  farming  utensils  ;  household 
and  kitchen  furniture,  and  other  articles  of  furniture ;  goods,  chattels 
and  effects  which  he  owns  and  possesses  ;"  except  as  is  therein  spe- 
cially exempted.  Nor  does  the  latter  clause  of  the  assignment 
destroy  this  view  of  the  case.  It  is  said,  that  he  directs  his  assignees 
to  sell  the  goods  and  chattels,  and  apply  the  proceeds  to  the  payment 
of  executions,  &c.  And  from  this  counsel  infer,  that  as  this  demand 
or  debt  could  not  be  sold,  it  could  not  be  the  intention  of  the  parties 
to  include  it.  This  argument  is  rather  specious  than  solid.  It  proves 
too  much.  Bonds  and  notes  are  certainly  assigned,  although  these 
in  strictness  are  not  the  subject  of  sale.  The  assignment  is  not  skil- 
fully drawn  ;  but  enough  appears,  from  which  the  meaning  of  the 
parties  may  be  collected  ;  and  this  is  all  the  law  requires.  The  debt 
arose  from  the  payment  of  a  bond,  in  which  Peter  Hamm  was  the 
surety  of  Jacob  Hamm  ;  a  meritorious  cause  of  action,  in  which  the 
plaintiff  could  not  fail  to  recover.  It  was  a  fund  which  the  assignee 
might  well  intend  to  apply  to  the  benefit  of  his  creditors.  It  is  un- 
necessary to  say,  whether  equity  would  view  this  as  a  debt  due  on 
bond,  and  as  such,  included  under  the  term  bonds,  which  are  ex- 
pressly assigned.  It  will  be  in  time  to  decide  this  point  when  the 
cause  turns  upon  it.  It  may  be  sufficient  to  observe,  that  although 
in  equity  a  surety  who  has  paid  the  debt  of  his  principal  is  entitled 
lo  stand  in  the  place  of  the  creditor,  as  to  all  securities  for  the  debt 
held  or  acquired  by  the  creditor,  and  to  have  the  same  benefit  from 
them  ;  yet  it  is  difficult  to  suppose,  that  by  the  appellation  of  bonds, 
the  debt  in  question  passed  to  the  assignees.  We  decide  the  case 
upon  other  parts  of  the  deed. 

The  clauses  upon  which  the  plaintiff  in  error  mainly  relies,  are 
those  in  the  commencement  of  the  assignment,  and  the  clause  in 
I  he  deed  where  the  assignor,  after  enumerating  particular  articles, 
proceeds  to  convey  other  articles  of  furniture,  goods  and  chattels  and 
effects,  which  he  owned  and  possessed.  "Other  articles"  is  as  strong 
an  expression  of  intention,  as  if  the  grantor  had  conveyed  "all other 
articles  ;"  for  if  a  man  grant  omnia  bona  et  cattalla  sua,  all  his  goods 
and  chattels,  real  and  personal,  pass.  2  Roll.  Mr.  58,  /.  17.  So  if  he 
grant  bona  suo,  without  saying  omnia.  2  Roll.  58, 1.  17.  Sir  William 
Blackstone,  in  his  Commentaries,  second  book,  page  383,  appears  to 
consider  that  the  term  chattels  comprehends  all  personal  property, 
except  what  is  denominated  real  estate.  It  is  expressly  so  in  the 
Norman  Code,  where  it  is  put  in  opposition  to  a  heritage  or  fief, 
which,  according  to  us,  is  a  real  estate.  The  consequence  of  which, 
as  deduced  by  the  learned  commentator,  is,  that  in  both  laws  a 
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chattel  is  whatever  comes  under  the  appellation  of  personal  estate. 
The  word  goods  is  nomen  generalissimum,  and  when  conslrued  in  the 
abstract,  the  term  will  embrace  all  the  personal  estate  of  the  testator, 
as  bonds,  notes,  money,  plate,  furniture,  &c.     And  such  is  its  effect 
by  ihe  canon  law  as  well  as  the  common  law,  which  seems  to  have 
adopted  the  former.     1  Jltk.  180,  182  ;  3  Jltk.  62  ;  Moore  v.  Moore, 
1  Bro.  C.  C.  123.     Such  is  the  effect  of  the  word  "goods,"  in  all 
cases  where  the  bequest  is  of  "  goods"  generally.     And  this  propo- 
sition is  only  untrue  where  the  testator,  instead  of  bequeathing  his 
goods  generally,  restricts  the  import  of  the  words  by  limiting  its 
effect  to  those  in  a  particular  situation,  as  by  specifically  bequeathing 
all  his  goods  in  the  house  of  A ;  in  such,  and  in  the  like  instances 
coining  within  the  same  reason,  since  the  goods  given  are  connected 
with  a  subject  in  its  nature  showing  the  sense  in  which  the  term 
was  used  by  the  testator,  there  the  term  will  be  controlled  and  limited 
in  its  signification.     1  Roper  on  Legacies  189.     The  effect  -of  the 
"  goods  and  chattels"  is  the  same  in  a  deed  of  assignment  for  the 
benefit  of  creditors,  unless  there  is  something  in  the  instrument  in- 
dicative of  an  intention  to  restrict  the  general  import  of  the  words. 
The  intention  of  the  parties  governs  as  well  in  deeds  as  wills,  unless 
where  the  import  of  the  deed  is  restrained  by  well  defined  technical 
rules  of  construction.     The  term  "  goods  and  chattels"  includes 
choses  in  action,  as  well  as  those  in  possession.     12  Co.  1  ;  1  Jltk. 
182.     The  term  "chattels"  is  more  comprehensive  than  "goods," 
and  will  include  animate  as  well  as  inanimate  property ;  and  so  of 
the  term  "effects;"  for  the  term  "  goods"  will  not  embrace  fixtures, 
but  the  word  "  effects"  may.     7  Taunt.  188 ;  4  J.  B.  Moore  73  ;  4 
B.  4*  A.  206.    The  term  "effects,  both  real  and  personal,"  in  a  will, 
passes  freehold  estate,  and  all  chattels,  real  and  personal.    2  Chilly's 
Black,  in  the  note.     Toller,  in  his  Law  of  Executors,  uses  the  term 
"  effects,"  as  including  choses  in  action.    In  his  third  chapter  he  treats 
of  the  interest  of  the  executors  in  the  testator's  " choses  in  action" 
He  speaks  of  the  testator's  "  effects"  which  were  not  in  his  posses- 
sion at  the  time  of  his  death  ;  and  in  this  class  he  treats  of  choses,  or 
things,  in  action.    And  we  come  to  the  same  result  if  we  adopt  the 
popular  signification  of  the  term.    It  means  such  funds  in  the  hands 
of  the  executor,  as  may  be  made  effective  or  available  for  payment 
of  debts  or  legacies. 
Judgment  reversed  and  a  venire  de  novo  awarded. 


n. — i 
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Gilbert  against  Hoffman. 

When  a  vendee  is  guilty  of  actual  fraud  in  procuring  a  title  to  land,  no  title 
passes  to  him  whether  the  sale  be  private  or  judicial. 

Where  one  enables  himself  to  become  a  purchaser  of  land  at  a  sheriff's  sale 
by  the  commission  of  a  fraud,  no  title  is  vested  in  him  by  the  sheriff's  deed,  and 
the  former  owner  of  the  land  may  recover  the  same  in  ejectment  without  offer- 
ing  to  refund  to  the  purchaser  the  money  which  he  had  paid  to  the  sheriff. 

APPEAL  from  the  circuit  court  of  Mams  county. 

Ejectment  for  two  hundred  and  twenty  acres  of  land  by  Daniel 
Gilbert'  against  Barnharl  Hoffman. 

Leonard  Gilbert  died  seised  of  the  land  in  dispute,  having  by  his 
will  devised  it  to  his  son  Daniel  Gilbert,  the  plaintiff  in  this  suit. 
Upon  a  judgment  against  Leonard  Gilbert's  executors,  the  land  was 
levied  and  sold  by  the  sheriff  to  Barnhart  Hoffman  the  defendant, 
who  received  a  deed  therefor.  On  the  trial  of  the  cause,  the  plain- 
tiff alleged  that  Hoffman,  previously  and  at  the  time  of  the  sheriff's 
sale,  had  fraudulently  misrepresented  the  quality  and  condition  of  the 
land,  so  as  to  enable  him  to  purchase  at  a  low  price,  which  he  did. 
The  defendant's  counsel  requested  the  court  to  charge  the  jury  that 
the  plaintiff  could  not  recover  without  having  previously  tendered 
and  offered  to  pay  to  the  defendant  the  money  which  he  had  bid  and 
paid  to  the  sheriff.  The  court  was  of  this  opinion,  and  so  instructed 
the  jury,  who,  accordingly,  found  a  verdict  for  the  defendant. 

This  instruction  of  the  court  was  made  the  subject  of  a  motion  for 
a  new  trial,  which  was  overruled,  and  the  plaintiff  appealed. 

Pcnrosc,  for  appellant. 
Stevens,  contra. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — Daniel  Gilbert,  who  was  the  devisee  of  Leonard  Gil- 
bert, brought  an  action  of  ejectment  to  recover  the  premises  in  ques- 
tion. It  is  admitted  that  the  property  belonged  to  Leonard  Gilbert, 
that  Leonard  died  indebted,  and  that  the  land  was  sold  on  a  judg- 
ment against  his  executors.  The  defendant  purchased  the  property 
for  2066  dollars  at  the  sheriff's  sale,  and  on  the  26th  of  August  1825 
the  sheriff  acknowledged  a  deed  to  him  for  the  premises. 

The  plaintiff  charged  the  defendant  with  fraud,  and  the  question 
is,  admitting  the  fact,  can  the  plaintiff  recover  without  tendering  or 
bringing  into  court  the  2066  dollars,  paid  by  the  defendant  to  the 
sheriff. 

The  construction  of  the  statutes  of  fraudulent  conveyances  has 
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always  authorized  the  party  seeking  the  benefit  of  them,  to  treat  a 
fraudulent  gift  as  void,  so  that  the  case,  as  to  him,  is  the  same  as  if 
no  such  gift  had  been  made.     Whenever  a  man  makes  a  fraudulent 
gift  of  his  goods  or  chattels,  and  dies  indebted,  the  rule,  upon  the  13 
Eliz.  c.  5,  has  always  been  to  construe  the  gift  as  utterly  void  against 
all  his  creditors,  and  the  debtor  to  have  died  in  full  possession  with 
respect  to  their  claims  ;  so  that  the  effects  are  just  as  much  assets  in 
the  hands  of  the  personal  representative  as  to  creditors,  as  if  no  such 
attempt  to  alien  had  been  made.     Bethel  v.  Stanhope,  Cro.  Eliz. 
810.     And  with  respect  to  real  estate,  Lord  Coke  lays  it  down  as  a 
rule  in  Farmer's  case,  that  a  covinous  conveyance  to  prevent  assets 
from  descending  is  nothing  worth.     3  Rep.  78.     Therefore,  in  an 
action  offormedon,  where  the  warranty  with  assets  descended  was 
pleaded  in  bar,  and  the  demandant  replied  reins  per  descent,  and  the 
jury  found  a  fraudulent  feoffment  <o  prevent  the  descent,  the  assets 
were  considered  to  have  descended  notwithstanding  the  feoffment. 
Dyer  295  b,  pi.  16.     And  according  to  the  greatest  authorities,  says 
Roberts,  in  his  Treatise  on  Fraudulent  Conveyances  596,  a  covinous 
conveyance  of  land  is  no  conveyance,  as  against  the  interest  intended 
to  be  defrauded,  and  ought,  by  the  strict  rules  of  good  pleading,  so 
to  be  treated,  when  a  party  is  seeking  to  avail  himself  of  the  protec- 
tion of  the  statutes  of  fraudulent  conveyances.     The  same  principles 
are  decided  in  M'Clurg  v.  Lecky,  3  Penn.  Rep.  94,  and  Riddle  v. 
Murphy,  7  Serg.  fy  Rawle  236.     It  results  from  these  authorities, 
that  when  there  is  actual  fraud,  no  title  passes  to  the  vendee,  whe- 
ther it  be  a  private  or  judicial  sale.     The  title  is  void  to  all  intents 
and  purposes,  and  is  the  same  as  if  no  deed  had  ever  been  executed. 
A  fraudulent  conveyance  is  no  conveyance,  as  against  the  interest 
intended  to  be  defrauded.     If,  then,  the  title  of  the  defendant  is  ut- 
terly void,  on  what  principle  is  he  entitled  to  a  return  of  his  money, 
or  to  be  reimbursed  the  value  of  his  improvements. 

It  is  certainly  not  the  duty  of  a  court  to  protect  the  interest  of  a 
person  who  has  been  detected  in  an  attempt  at  fraud.  The  devisee 
whom  the  vendee  intended  to  defraud  (for  the  attempt  affects  him 
as  well  as  creditors)  asks  the  aid  of  the  statute  against  this 
fraudulent  conveyance,  on  the  ground,  that  his  title  cannot  be 
affected  by  a  fraudulent  sale,  His  right  is  strictly  at  law,  for  fraud  is 
cognizable  in  a  court  of  common  law,  as  well  as  in  equity.  He  can- 
not be  affected  by  the  maxim,  that  he  who  asks  equity,  must  do 
equity.  A  fraudulent  vendee  has  no  equity  ;  and  is  not  entitled  to 
claim  the  protection  of  the  court  on  that  ground.  The  maximapplies 
only  in  those  cases  in  which  application  is  made  for  relief  against  a 
hard  and  unconscientious  bargain  (as  cases  of  usury),  or  where  a  con- 
tract is  fraudulent  by  construction  of  law  only,  as  being  contrary 
to  the  policy  or  provisions  of  some  particular  statute.  When  a 
person  under  such  circumstances  seeks  relief,  the  maxim  applies, 
that  he  who  asks  equity  must  do  equity.  The  rule  has  no  applica- 
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lion  to  cases  of  actual  fraud.  It  would  be  against  good  policy  that 
it  should  ;  for  it  would  act  as  an  encouragement  to  unfair  dealing.  A 
man  might  gain,  but  he  could  not  lose  by  his  frauds.  If  he  succeeded, 
he  would  reap  the  fruits  of  his  knavery  ;  but  if  detected,  he  would  be 
entitled  to  a  return  of  his  money,  and,  moreover,  to  be  reimbursed  to 
the  value  of  his  improvements.  This  point  came  before  the  supreme 
court  of  New  York  in  Sands  et  al.  v.  Codwise  et  ah,  4  Johns. 
Rep.  598.  That  was  the  case  of  a  conveyance  to  defeat  credi- 
tors. The  grantees  contended,  that  notwithstanding  the  deeds  were 
void,  yet  they  ought  lo  stand  as  a  security  to  reimburse  them  their 
advances,  and  to  indemnify  them  against  outstanding  liabilities,  for 
the  grantor.  This  the  court  refused,  because  there  was  actual  fraud, 
and  they  took  (he  distinction  between  actual  and  legal  fraud. 
There  is  no  instance,  says  Chief  Justice  Kent,  to  be  met  with,  of  any 
reimbursement,  or  indemnity  afforded  by  a  court  of  chancery,  to  a 
particeps  crtmfnw,  in  a  case  of  positive  fraud.  In  Smith  v.  Loader, 
Prec.  in  Cha.  80,  the  parly  advancing  money  to  an  agent,  under  a 
combination  with  him  to  cheat  the  principal,  lost  his  whole  security 
from  the  principal,  for  the  money  actually  advanced  to  the  agent. 
It  is  fit  and  proper  such  a  result  should  take  place,  as  a  contrary 
course  might  afford  countenance  to  fraud,  by  giving  it  a  partial  ef- 
fect. It  would  not  become  a  court  of  equity  to  take  a  single  step  to 
save  a  party  harmless,  detected  in  a  combination  to  cheat.  No  right 
can  be  deduced  from  an  act  fonnded  in  actual  fraud.  Nemo  ex  pro- 
prio  dolo  consequitur  actionem.  And  in  Riddle  v.  Murphy  et  al.,  7 
Serg.  <$•  Rawle  256,  it  was  decided,  that  if  an  administrator  pur- 
chase the  land  of  an  intestate  at  sheriff's  sale,  on  a  judgment  recov- 
ered for  an  alleged  debt  of  the  intestate  ;  in  an  ejectment  afterwards 
brought  by  the  heirs  of  the  intestate,  who  allege  the  judgment  to  be 
fraudulent,  if  it  do  not  appear  that  the  debt  was  bona  fide,  and  if  the 
administrator  had  assets  to  pay  it,  they  may  recover  the  land  against 
the  administrator  on  the  ground  of  fraud,  without  previously  tender- 
ing the  money  paid  by  him,  or  the  value  of  his  improvements.  This 
case  determines  two  points:  that  the  heirs  can  take  advantage 
of  the  fraud ;  and  that  it  is  not  necessary  to  tender  the  money  previous 
to  the  commencement  of  the  suit.  Nor  is  it  pretended,  that  under 
such  circumstances,  the  heirs  must  bring  the  money  paid  by  live 
administrator  into  court.  It  goes  upon  the  same  principle  as  is 
asserted  in  Sands  v.  Codwise  ;  that  by  the  fraud,  the  defendant  has 
forfeited  all  right  to  the  money  paid.  In  the  case  at  bar,  Daniel 
Gilbert  has  a  title  to  the  land,  as  the  devisee  of  his  father  Leonard, 
which  is  not  in  the  slightest  degree  impaired  by  the  deed  of  the  sher- 
iff, which  is  abinitio  void,  by  reason  of  the  fraud  practised  at  the  sale. 
As  devisee,  he  has  a  right  to  the  possession  as  against  every  person, 
except  creditors.  1  Johns.  Cha.  Rep.  479  ;  7  Johns.  Cha.  Rep. 

This  opinion,  it  must  be  observed,  is  grounded  on  the  assumption, 
that  the  purchaser  was  guilty  of  such  fraud  as  avoids  the  sheriff* 
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sale.     Whether  there  was  actual  fraud,  will  be  for  the  jury  to  decide 
on  another  trial. 
New  trial  awarded. 


Poorman  against  Goswiler. 

A  judgment  against  a  principal  and  surety,  paid  by  the  surety  after  the  death 
of  the  principal  and  marked  for  his  use,  will  not  avail  the  surety  as  a  defence 
to  its  full  amount  in  an  action  by  the  administrator  of  the  deceased  upon  notes 
given  to  the  intestate  in  his  lifetime,  if  it  appear  that  the  estate  of  the  intestate 
is  insolvent. 

CUMBERLAND  county.     Common  pleas. 

In  this  action  Jacob  Slyder,  administrator  of  John  Goswiler,  was 
plaintiff,  and  Christian  Poorman  was  defendant,  and  the  following 
special  verdict  was  found. 

"The  defendant  stood  indebted  to  the  plaintiff's  intestate,  in  his 
lifetime,  in  three  notes,  upon  which  this  suit  is  founded,  all  dated 
the  21st  of  September  1825.  One  for  payment  of  100  dollars  on  the 
1st  of  April  1826  ;  one  for  payment  of  100  dollars  on  the  1st  of  Au- 
gust 1826;  and  the  third  for  payment  of  50  dollars  on  the  1st  of 
April  1827.  Agreeably  to  plaintiff's  statement  filed  in  this  suit, 
the  Pennsylvania  Agricultural  and  Manufacturing  Bank  obtained 
judgment  in  the  court  of  common  pleas  of  Columbia  county,  against 
the  defendant  and  the  said  John  Goswiler,  plaintiff's  intestate,  in  his 
lifetime,  on  the  8th  of  November  1820,  for  the  sum  of  650  dollars 
25  cents,  besides  costs  of  suit.  The  debt  for  which  said  judgment 
was  obtained,  was  for  money  borrowed  from  said  bank,  for  the  use 
of  the  said  John  Goswiler  and  for  his  accommodation.  That  the 
defendant  paid  the  amount  of  debt  and  interest  due  on  said  judg- 
ment, to  the  said  bank  in  1828,  upon  an  agreement  on  the  part  of 
the  bank,  that  the  said  judgment  should  remain  for  the  use  of  the 
said  Christian  Poorman;  and  on  the  17th  of  November  1828,  the 
court  upon  motion,  and  proof  exhibited,  ordered  the  said  judgment 
to  stand  for  the  use  of  said  Poorman.  That  the  said  judgment  was 
revived  by  scire  facias  against  the  administrator  of  said  Goswiler,  and 
judgment  entered  thereon  the  19th  of  September  1829;  that  the 
said  Goswiler  died  in  1827,  intestate  and  insolvent,  leaving  other 
judgment  debts  unpaid  to  a  large  amount.  If  the  court  shall  be  of 
opinion  that  the  defendant  has  no  right  to  defalk  or  protect  himself 
from  the  claim  of  the  plaintiff,  on  account  of  the  judgment  in  favour 
of  said  bank,  and  assigned  and  marked  for  his  use  as  aforesaid,  then 
judgment  to  be  rendered  for  plaintiff.  But  if  the  defendant  has  such 
right,  then  judgment  to  be  rendered  for  the  defendant,  and  the 
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amount  of  the  principal  nnd  interest  due  on  the  notes  aforesaid,  to  be 
credited  on  the  aforesaid  judgment.  If  the  court  shall  be  of  opinion 
that  the  bank  judgment  constitutes  a  partial  defence,  they  will  then 
enter  judgment  for  the  plaintiff,  and  that  the  said  judgment  shall 
come  in  pro  rata  with  other  judgment  creditors,  and  the  sum  to  be 
fixed  when  the  assets  are  marshalled,  and  the  deduction  made." 

Upon  which  the  court  below  entered  a  judgment  for  the  plaintiff, 
and  that  the  pro  rata  of  the  bank  debt  in  favour  of  the  defendant, 
with  other  judgment  creditors,  be  deducted,  agreeably  to  the  last 
provision  in  the  case  stated. 

Carothers,  for  plaintiff  in  error,  relied  upon  the  principles  deter- 
mined in  Franlz  v.  Brown,  1  Perm.  Rep.  257. 

Gallagher,  contra,  cited,  Dorsheimer  v.  Bucher,  7  Serg.  $•  Rawle 
9;  Lighty  v.  Brenner,  14  Serg.  <$"  Rawle  127;  Worlfersberger  v. 
Barker,  10  Serg.  fy  Rawle  11 ;  and  contended  that  the  principles  of 
Frantz  v.  Brown  were  settled  upon  a  special  agreement  between  the 
parties.  At  the  death  of  Goswiler,  Poorman  had  no  claim  against 
his  estate,  because  he  had  not  paid  the  judgment ;  having  afterwards 
paid  it,  he  could  acquire  no  right  which  the  bank  had  not,  nor  claim 
to  recover  more  than  the  bank  could  have  recovered,  especially  as 
that  recovery  would  be  against  creditors. 

PER  CURIAM. — We  affirm  this  judgment  on  the  authority  of  Dor- 
sheimer v.  Bucher,  though  it  is  not  easy  to  reconcile  it,  on  principle, 
to  Lighty  v.  Brenner,  14  Serg.  <$»  Rawle  127,  and  Frantz  v.  Brown, 
1  Perm.  Rep.  257;  or  to  say  why  a  matter  which  might  have  been 
set  up  as  an  equitable  defence  against  the  party  in  his  lifetime,  may 
not  be  set  up  against  his  representatives.  Dorsheimer  v.  Bucher  was 
argued  on  the  ground  of  actual  set-off,  and  in  that  aspect  rightly 
decided;  but  it  is  apparent  that  the  strong  point  of  the  cause  was  not 
taken.  Had  it  been  put  to  the  court  as  an  equitable  defence,  it  is 
probable  the  judgment  would  have  been  different.  The  decision  is, 
however,  directly  in  point,  and  rules  the  case  at  bar. 

Judgment  affirmed. 
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Gees  against  Shannon. 

A  voluntary  appearance  by  an  executor  to  a  scire  facias  issued  by  a  justice 
against  him  and  a  surviving  co-defendant,  and  a  confession  of  judgment  for  a 
sum  exceeding  100  dollars  by  such  executor,  a  transcript  whereof  is  filed  in  the 
common  pleas,  is  such  a  judgment  as  cannot  be  defeated  upon  a  scire  facias  to 
revive  the  same  with  notice  to  terre-tenants. 

IN  the  common  pleas  of  Cumberland  county. 

This  was  a  scire  facias  by  the  executor  of  Conrad  Gees  deceased, 
against  Robert  M'Elvvaine,  administrator  of  John  Shannon  deceased, 
and  Robert  Lusk,  surviving  executor  of  Hugh  M'Elhenney  deceased, 
with  notice  to  Joseph  M'Elhenney  and  other  terre-tenants. 

On  the  28th  of  April  1821,  the  executors  of  Conrad  Gees  de- 
ceased obtained  an  amicable  judgment  for  174  dollars  21  cents,  before 
a  justice  of  the  peace,  against  John  Shannon  and  Hugh  M'Elhen- 
ney ;  in  1823  this  judgment  was  revived  against  both  defendants  by 
scire  facias.  In  1825  another  scire  facias  was  issued  by  the  justice 
against  John  Shannon  and  Robert  Lusk  and  Samuel  M'Elhenney, 
executors  of  Hugh  M'Elhenney  deceased,  to  which  Samuel  M'El- 
henney, one  of  the  executors,  appeared  and  confessed  judgment,  and 
the  justice  entered  a  judgment  also  against  Shannon  for  222  dollars 
43  cents.  A  transcript  of  this  judgment  was  filed  in  the  common 
pleas  in  1830.  John  Shannon  having  also  died  in  the  meantime, 
this  scire  facias  was  issued. 

The  defendants  moved  the  court  to  strike  off  the  transcript  on  the 
ground  that  the  justice  had  exceeded  his  jurisdiction,  and  the  pro- 
ceeding was  a  nullity.  The  plaintiffs  asked  the  court  to  permit  them 
to  amend  their  scire  facias. 

The  court  refused  to  permit  the  amendment,  but  struck  off  the 
transcript  as  a  nullity. 

Penrose,  for  plaintiff  in  error,  cited,  12  Serg.  fy  Rawle  72. 

Williamson,  for  defendant,  in  error,  ciied:  Guilky  v.  Gillingham,  3 
Serg.  #  Rawle  93;  Braman  v.  Kelly,  8  Serg.  fy  Rawle  479;  Pe- 
clan  v.  Cox,  3  Serg.  fy  Rawle  246;  King  v.  King,  1  Penn.  Rep. 
15,  20;  Walker  v.  Lyon,  3  Penn.  Rep.  98. 

PER  CURIAM. — Undoubtedly  the  court  could  not  have  amended 
the  entry  of  the  prothonotary  by  the  transcript  of  the  first  judgment. 
But  was  not  the  entry  supported  by  the  transcript  of  the  last1?  The 
apparent  defect  in  it  is,  that  after  one  of  the  original  defendants  had 
been  released  by  death,  his  personal  representatives  were  brought  on 
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the  record  and  made  jointly  liable  with  the  survivor,  on  whom  the 
liability  had  exclusively  devolved.  Had  this  been  done  by  adversary 
process,  the  justice  would  have  transcended  his  jurisdiction,  and  the 
judgment  would  have  been  void.  But  it  was  rendered  by  voluntary 
appearance  and  confession,  and,  though  erroneous,  it  cannot  be  in- 
quired into  in  a  collateral  way.  The  order  to  dismiss  the  transcript 
therefore  is  not  sustained. 

Order  reversed,  and  the  transcript  reinstated. 


Houk  against  Knop. 

A  defendant,  against  whom  a  justice  of  the  peace  had  rendered  a  judgment, 
entered  an  appeal,  a  transcript  of  which  the  justice  promised  to  file  in  the  com- 
mon pleas,  but  which  he  did  not  do  in  time.  Held,  that  the  misconduct  of  the 
justice  was  not  official,  and  such  as  would  justify  the  court  in  sustaining  an  ap- 
peal entered  after  the  first  day  of  the  next  term. 

ERROR  to  Cumberland  county. 

This  suit  originated  before  a  justice  by  Isaac  Knop  against  George 
Houk:  a  judgment  was  rendered  for  the  plaintiff  from  which  the  do- 
fendant  appealed.  The  justice  having  been  engaged  at  the  time, 
promised  the  defendant  that  he  would  make  a  transcript  and  file  it 
iu  the  common  pleas  before  the  next  term,  but  which  he  neglected 
to  do.  The  appeal  was  filed  after  the  first  day  of  the  term  by  the 
defendant  himself,  which,  on  motion,  the  court  (Reed,  president) 
struck  off. 

Penrose,  for  plaintiff  in  error,  cited,  16  Serg.  fy  Rawle  421. 
Williamson,  contra. 

PER  CURIAM. — Had  the  justice  refused  the  appellant  a  transcript, 
in  time  for  the  filing  of  the  appeal,  the  case  would  have  been  a  strong 
one  for  him.  There  was  however  no  refusal,  but  a  promise  to  fur- 
nish it  when  the  matter  in  hand  should  be  finished  ;  on  which,  in- 
stead of  waiting  for  that,  and  giving  his  personal  attention  to  the 
matter,  the  appellant  committed  the  whole  to  the  care  of  the  justice, 
not  only  to  furnish  the  transcript,  but  institute  the  appeal  in  the 
office  ;  so  that  having  made  the  justice  his  agent,  he  is  bound  by  his 
negligence. 

Judgment  affirmed. 
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Sadler  against  Slabaugh. 

An  amicable  action,  before  a  justice  of  the  peace,  between  the  obligee  and  one 
co-obligor  in  a  joint  and  several  bond,  in  which  the  justice  entitles  the  suit 
against  both  obligors,  and  a  confession  of  judgment  by  the  one  obligor,  will  not, 
in  an  action  against  the  other  co-obligor,  who  was  a  surety,  support  the  plea  of 
a  former  recovery. 

ERROR  to  Adams  county. 

Debt  on  bond  by  Henry  Slabaugh  against  William  Sadler,  co-ob- 
ligor in  a  joint  and  several  bond  with  William  B.  M'Grew.  The 
defence  relied  upon  was  a  former  recovery,  to  support  which  there 
was  given  in  evidence  a  transcript  from  the  docket  of  a  justice,  of  an 
amicable  action  on  the  same  bond  on  which  this  suit  was  brought, 
the  style  of  which  was,  Henry  Slabaugh  against  William  B.  M'Grew 
and  William  Sadler,  to  which  William  B.  M'Grew  appeared  before 
the  justice  and  confessed  a  judgment  for  the  amount  due  ;  a  trans- 
cript of  which  was  afterwards  filed  in  the  common  pleas.  The  court 
below  was  of  opinion,  that  this  was  an  action  and  judgment  against 
M'Grew  alone,  and  not  available  to  Sadler  in  this  action,  upon  his 
plea  of  a  former  recovery.  The  fact  of  his  being  a  surety  did  not 
alter  the  case. 

Stevens,  for  plaintiff  in  error,  cited,  M'Fall  v.  Williams,  2  Serg.  <$• 
Rawle  280;  Downey  v.  The  Greencastle  Bank,  13  Serg.  fy  Rawle 
288. 

Miller,  contra,  referred  to  the  act  of  the  6th  of  April  1830,  section 
second,  Purdon's  Dig.  481. 

PER  CURIAM. — Objections  to  the  irregularity  of  the  pleadings 
being  waived,  the  cause  presents  no  difficulty.  The  action  before 
the  justice  was  essentially  several.  Only  one  of  the  defendants 
appeared  before  him,  and  in  a  matter  to  which  his  jurisdiction,  to 
affect  both,  could  be  extended  but  by  the  consent  of  both  ;  and  but 
one  of  them  confessed  the  judgment.  The  action,  however,  was  enti- 
tled as-against  both ;  and  hence  it  is  supposed  the  judgment  must  be 
taken  as  against  both.  It  is  rendered,  however,  distinctly  against 
the  one ;  and  had  it  been  rendered  otherwise  upon  the  confession  of 
but  one,  the  whole  would  have  been  void  for  excess  of  jurisdiction, 
and  that  would  have  been  equally  fatal  to  the  plea.  So  the  institu- 
tion of  an  action  against  both  on  the  submission  of  but  one,  would 
make  the  whole  a  nullity.  The  entitling  of  the  action  against  both 
was  an  error  of  practice  such  as  we  are  often  compelled  to  disregard, 

II. K 
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in  ihe  proceedings  of  justices,  in  order  to  reach  the  merits.     The 
defence  on  the  ground  of  a  former  recovery,  therefore,  was  not  sus- 
tained. 
Judgment  affirmed. 


Boyer  against  Aurand. 

The  award  in  the  case  of  an  umpirage,  is  the  act  of  the  umpire,  and  the  join- 
der of  another  arbitrator  in  making  the  award  is  but  surplusage,  which  does  not 
vitiate  it. 

ERROR  to  Perry  county. 

Debt  on  bond  by  Peter  Aurand  against  John  K.  Boyer,  in  which 
this  agreement  was  made  by  the  parties. 

"  We  agree  to  refer  the  above  action,  under  the  act  of  1705,  to 
James  L.  Dunn  and  Samuel  Baird  as  referees,  with  liberty,  in  case 
of  disagreement,  lo  choose  an  umpire;  report  lobe  made  by  the 
next  or  any  subsequent  court  of  common  pleas  of  Perry  county,  pro- 
ceedings in  said  court  to  stay  in  meantime.  First  meeting  of  the 
referees  to  be  on  ihe  22d  day  of  March,  at  Shoenfelter's  in  Reading. 

"James  L.  Dunn  and  Samuel  Baird,  the  referees  in  the  above 
rule  named,  having  met  at  the  time  and  place  therein  appointed,  and 
having  adjourned  from  time  to  time,  and  heard  the  parties,  their 
proofs  and  allegations,  and  disagreeing  as  to  their  report,  iherefore 
choose  Jacob  Sallade  as  an  umpire,  by  virtue  of  the  authority  given 
them  on  said  rule. 

"  December  29, 1831 .  The  said  umpire  and  referees  met  pursuant 
to  notice,  and  proceeded  to  hear  the  parties,  their  proofs  and  allega- 
tions ;  adjourned  to  meet  December  30,  1831,  at  9  o'clock,  A.  M. 

"  December  30,  1831.  The  said  umpire  and  Samuel  Baird  met 
pursuant  to  adjournment;  James  L.  Dunn  the  other  referee  declines 
again  attending,  or  proceeding  farther  in  the  business  ;  and  the  said 
umpire  and  attending  referee,  after  hearing  counsel  for  the  plaintiff 
and  defendant,  decide  that  the  trial  shall  proceed ;  whereupon  the 
defendant,  by  his  counsel  Lloyd  Wharlon,  esquire,  refuses  to  ex- 
amine any  more  testimony  or  to  proceed  any  further  with  the  defence ; 
and  protests  against  the  jurisdiction  of  said  umpire  and  referee. 
Therefore  we,  the  said  umpire  and  referee,  having  duly  considered 
the  proof  and  allegations  of  the  parties,  do  find  in  favour  of  the  plain- 
tiff the  sum  of  2259  dollars  86  cents  debt,  together  with  costs  of  suit. 
Witness  our  hands,  January  2, 1832. 

"JACOB  SALLADE, 
"SAMUEL  BAIRD." 
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A  number  of  exceptions  to  this  report  were  filed,  which  were 
founded  upon  allegations  of  fact,  and  which  the  court  below  disposed 
of  by  determining  that  they  were  not  supported  by  the  evidence. 
But  the  objection  to  the  right  of  one  referee  and  the  umpire  to  decide, 
was  insisted  upon  there  and  here.  Judgment  was  rendered  on  the 
award  by  the  court  below. 

Creigh  and  Carotkers,  for  plaintiff  in  error,  cited,  Falconers  v. 
Montgomery,  4  Doll  232 ;  Russel  v.  Gray,  6  Serg.  fy  Rawle  145. 

Penrose,  contra,  cited,  Kiddon  Awards  105;  1  Black.  Rep.  463. 

PER  CURIAM. — The  award  in  the  case  of  an  umpirage,  is  the  act 
of  the  umpire,  and  here  we  have  it.  But  it  is  said  that  it  must  pur- 
port to  have  been  made  by  him  either  alone  or  conjointly  with  all  the 
arbitrators;  and  that  here  but  one  of  them  joined.  Does  that  make 
the  award  less  the  act  of  the  umpire?  The  joinder  of  the  arbitrators 
is  but  surplusage  at  best;  on  which  ground  alone  it  is  held  not  to 
vitiate,  and  it  might,  therefore,  be  supposed  that  the  less  there  is  of 
it  the  better.  As  to  the  allegation  that  the  interference  of  the  arbi- 
trator who  signed  may  have  had  an  undue  influence  in  the  absence 
of  the  other,  it  is  enough  to  say,  that  it  is  the  joinder  in  signing 
and  delivering  the  award,  and  not  the  joinder  in  consultation  which 
was,  at  one  time,  deemed  material ;  and  even  that  is  now  disre- 
garded. The  award  is,  therefore,  unexceptionable. 

Judgment  affirmed. 


Kerns  against  Swope. 

The  vague  reports  of  strangers,  or  information  given  by  a  person  not  inter- 
ested, respecting  a  defect  of  title  to  land,  will  not  have  the  effect  of  notice  to 
the  purchaser. 

A  registration,  without  the  authority  of  the  law  is  the  unofficial  act  of  the 
officer,  which  gives  the  copy  no  greater  validity,  than  the  original  deprived  of 
legal  evidence  of  execution. 

To  supply  the  place  of  a  lost  deed,  before  a  copy  can  go  to  the  jury,  it  must 
be  preved  to  be  such  by  one  who  compared  it  with  the  original ;  and  it  is  then 
inadmissible  if  there  be  a  counterpart. 

ERROR  to  Bedford  county  common  pleas. 

This  was  an  action  of  ejectment  by  Abraham  Kerns  against  Peter 
Swope  and  John  King,  in  which,  to  maintain  the  issue  on  the  part 
of  the  defendant,  there  was  offered  in  evidence  an  exemplification  of  a 
deed  from  Joseph  Wharton  to  the  Bank  of  North  America,  taken  from 
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the  records  of  Huntingdon  count)',  together  with  a  memorandum  or 
agreement  written  at  the  bottom  of  the  deed,  purporting  to  have 
been  signed  by  Joseph  Wharton,  and  which  was  written  under  the 
acknowledgement,  in  these  words  : — 

"  Memorandum.  It  is  mutually  covenanted  and  agreed  by  and 
between  the  parties  to  these  presents,  prior  to  the  execution  thereof, 
that  i his  conveyance  is  made  and  executed  in  trust,  to  sell  the  land 
therein  mentioned,  and  apply  the  proceeds  thereof  in  payment  of  a 
judgment  which  the  bank  has  obtained  against  the  said  Joseph 
Wharton,  for  649  dollars  and  73  cents,  with  interest  from  the  4ih 
day  of  March  last;  after  payment  of  which,  the  residue,  if  any,  to  be 
paid  to  the  said  Joseph  Wharton.  It  is  also  understood,  that  only 
sixteen  thousand  acres,  or  thereabouts,  have  been  actually  surveyed, 
and  about  jive  thousand  acres  of  which  have  been  sold,  the  purchase 
money  for  which  that  is  unpaid  is  to  be  paid  to  the  bank. 

"JOSEPH  WHARTON,  f_L.  s.]. 

"Sealed  and  delivered  in  the  presence  of  James  Gibson." 

This  was  accompanied  by  the  deposition  of  James  Gibson,  the 
subscribing  witness  ;  the  substance  of  which  was, 

"That  the  paper  marked  A,  signed  by  this  deponent,  and  hereto 
attached,  purporting  to  be  an  exemplification  of  a  deed  executed  by 
Joseph  Wharton,  to  the  President,  Directors  and  Company  of  the  Bank 
of  North  America,  and  a  memorandum  thereto  annexed,  purporting 
to  have  been  signed  at.  the  same  time  when  the  said  deed  was  exe- 
cuted, were  duly  executed  by  the  said  Joseph  Wharton  at  the  date 
referred  to  in  the  said  paper  ;  the  original  instruments  having  been 
drawn  by  the  deponent,  at  that  time  solicitor  for  the  said  bank.  Not 
having  seen  the  original,  the  deponent  cannot  speak  with  correctness 
as  to  the  accuracy  of  the  copy  now  before  him  ;  but  presumes,  that 
being  an  exemplification  under  seal  of  a  public  officer,  that  it  is  a 
correct  copy.  This  deponent  has  no  doubt  that  the  memorandum  on 
the  certified  copy  was  executed  at  the  same  time  the  deed  was  to 
which  it  is  attached." 

This  evidence  was  objected  to  by  the  plaintiff,  but  the  objections 
were  overruled,  and  the  evidence  admitted. 

The  court  were  requested  to  charge  the  jury  on  the  following  points 
put  by  the  plaintiff's  counsel : 

1.  That  the  memorandum  on  the  copy  of  the  deed  from  Joseph 
Wharton  to  the  Bank  of  North  America,  was  not  properly  recorded, 
never  having  been  proved  or  acknowledged,  and  the  original  never 
having  been  seen  by  Kerns — was  no  notice  to  him  of  such  paper 
being  in  existence,  and  is  not  to  affect  his  recovery. 

2.  That  if  the  memorandum  was  properly  recorded  in  Hunting- 
don county,  still  it  is  no  notice  to  Kerns  so  as  to  affect  his  title  to 
lands  lying  in  Bedford  county,  and  in  order  to  be  notice  to  him,  it 
ought  to  have  been  recorded  in  Bedford  county. 

And  on  these  points  put  by  the  defendant's'counsel : 

1.  That  the  memorandum  on  the  deed  of  Joseph  Wharton  to  the 
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bank  gave  actual  notice  to  the  bank,  that  five  thousand  acres  of  the 
lands  mentioned  in  the  deed,  had  been  sold  by  Joseph  Wharton  prior 
to  the  execution  of  the  deed — and  would  be  notice  to  the  vendee  of 
the  bank. 

2.  That  the  memorandum  on  the  original  deed  from  Joseph 
Wharton  to  the  bank,  if  it  was  there  at  the  time  of  the  execution 
and  acknowledgement  of  the  deed,  constitutes  a  part  of  the  deed,  and 
was  legally  recorded  in  Huntingdon  county  ;  and  part  of  the  lands 
conveyed  by  the  deed  being  situate  in  Huntingdon  county,  such 
record  was  notice  to  the  plaintiff  of  the  contents  of  the  memorandum. 

The  court  (Thompson,  president,  dissenting)  answered  these  points 
in  favour  of  the  defendant,  for  whom  the  jury  found  a  verdict. 

The  errors  assigned  were,  in  admitting  the  memorandum  in  evi- 
dence, and  instructing  the  jury  that  it  was  notice  of  what  was  con- 
tained in  it  so  as  to  affect  the  plaintiff's  title. 

Barclay  and  M'Culloch,  for  plaintiff  in  error,  cited,  on  the  point 
that  the  record  of  the  deed  and  memorandum  were  not  admissible, 
Garwood  v.  Dennis,  4  Binn.  314,  342  ;  Heister  v.  Fortner,  2  Binn. 
40  ;  Simon  v.  Brown,  3  Yeates  186  ;  3  Crunch  155  ;  4  Wheat.  486; 
Leazure  v.  Hillegs,  7  Serg.  fy  Rawle  312  ;  Day  v.  Dunham,  2  Johns 
Chan.  189;  Freidley  v.  Hamilton,  17  Serg.  fy  Rawle  70;  Billing- 
ton  v.  Welsh,  5  Binn.  132  ;  Jackson  v.  Given,  8  Johns.  140. 

Miles  and  W.  R.  Smith,  contra,  cited,  2  Fonb.  150;  Kean  v.  Frank- 
lin, 5  Serg.  fy  Rawle  155  ;  Lodge  7;.  Simonton,  2  Penns.  Rep.  441  ; 
Burkart  v.  Bucher,  2  Binn.  455  ;  4  Kent  172  ;  16  Serg.  fy  Rawle 
392  ;  1  Rawle  389  ;  4  Binn.  140;  Willis  v.  Bucher,  2  Binn.  466. 

A  bank  can  only  take  a  conveyance  for  the  security  of  money, 
and,  therefore,  a  purchaser  taking  a  title  which  has  been  in  such  a 
corporation,  is  bound  to  take  notice  of  that  and  inquire  into  particu- 
lars. Irvine  v.  Campbell,  6  Binn.  118;  Sugd.  532;  Billington  v. 
Welsh,  5  Binn.  131  ;  Lodge  v.  Simonton,  2  Penns.  Rep.  439. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — In  Heister  v.  Fortner,  it.  was  determined  that  the 
registry  of  a  deed  defectively  proved  or  acknowledged,  is  not  con- 
structive notice  even  as  to  land  in  the  p"oper  county;  and  in  the 
Lessee  of  Simon  v.  Brown,  it  is  said  to  be  no  evidence  of  notice  what- 
ever. These  authorities  are  not  controverted;  but  it  has  been  inti- 
mated that  a  presumption  may  arise  of  actual  inspection  of  the  defect- 
ive registry,  which  is  said  to  amount  to  actual  notice  of  the  contents 
of  the  original  paper.  The  ground  of  the  supposed  presumption  is 
the  fact  that  the  plaintiff  purchased,  along  with  the  tracts  in  dispute, 
certain  other  tracts  included  in  the  conveyance  to  the  bank,  which 
are  situate  in  Huntingdon  county,  where  the  conveyance,  and  what 
purports  to  be  the  memorandum  containing  a  recital  of  the  material 
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facts,  were  registered  together ;  and  as  the  original  wns  lost,  it  is 
supposed  to  be  a  reasonable  presumption  that  the  plaintiff  purchased 
on  the  faiih  of  the  registry  in  that  county,  nnd  actually  inspected  it. 
Nothing  is  more  reasonable.  But  not  to  insist  on  the  obvious  an- 
swer to  this,  that  the  jury  were  not  left  to  draw  the  conclusion  of 
fad,  we  will  consider  the  case  as  if  the  registry  had  been  actually 
examined.  That  it  was  defective,  is  not  open  to  a  doubt.  The  me- 
morandum of  the  recital,  thought  to  be  material,  purports,  according 
to  the  registry,  to  have  been  indorsed  on  the  conveyance,  but  under- 
neath the  certificate  of  the  acknowledgement,  which  contains  neither 
reference  nor  allusion  to  it;  and  the  original  was  therefore  destitute 
of  the  evidence  of  authentication  required  by  the  law  to  entitle  it  to 
be  registered.  The  registration,  therefore,  being  without  the  au- 
thority of  the  law,  was  the  unofficial  act  of  the  officer,  which  could 
give  the  copy  no  greater  validity  than  the  original  deprived  of  legal 
evidence  of  execution;  nor  even  so  much,  for  an  original  deed  ex- 
hibited to  a  purchaser  would  affect  him  though  it  were  unaccompa- 
nied with  the  evidence  of  its  execution.  But  here  the  registry  was 
no  better  than  a  copy  made  by  a  private  person  in  a  memorandum- 
book;  from  which  a  purchaser  would  be  unable  to  determine  whe- 
ther there  were,  in  fact,  an  indorsement  on  the  deed,  or  whether  it 
had  been  truly  copied — especially  when  neither  the  copy,  nor  an 
exemplification  of  it,  would  be  legal  evidence  of  the  fact  in  a  court 
of  justice.  Unquestionably  a  purchaser  would  not  be  affected  by 
having  seen  the  copy  of  a  conveyance  among  the  papers  of  another, 
or  an  abstract  of  it  in  a  private  book.  The  whole  effect  of  a  registry, 
whether  as  evidence  of  the  original  or  as  raising  a  legal  presumption 
that  the  copy  thus  made  equipollent  to  the  original  had  been  actually 
inspected  by  the  party  to  be  affected,  is  derived  from  the  positive 
provisions  of  the  law  ;  and  when  unsustained  by  these,  a  registry  can 
have  no  operation  whatever.  Stripped  of  artificial  effect,  it  is  but 
the  written  declaration  of  the  person  who  was  the  officer  at  the 
time,  that  he  had  seen  a  paper  in  the  words  of  the  copy  which  pur- 
ported to  be  an  original.  But  to  say  nothing  in  this  place  of  the 
iucompetency  of  such  a  declaration  as  evidence  of  the  fact,  on  what 
principle  would  a  purchaser  be  bound  to  attend  to  the  hearsay  infor- 
mation of  one  who  is  not  qualified  to  i^ive  it]  Since  the  decision  in 
Cornwallis's  case,  Toth.  254,  and  Wildgoose  v.  Wayland,  Gouldsb. 
147,  pi.  67,  it  has  been  considered  a  settled  principle,  that  the  vague 
reports  of  strangers,  or  information  given  by  a  person  not  interested 
in  the  property  are  insufficient.  It.  has  been  held  even  that  a  gene- 
ral claim  may  be  disregarded.  There  certainly  are  cases  which 
seem  to  cast  a  doubt  on  the  principle.  But  as  is  properly  remarked 
by  Mr  Sugden,  in  his  Treatise  on  Vendors,  the  point  of  notice  to 
which  the  remark  of  Chief  Baron  Hale  was  directed,  in  Fry  r.  Porter, 
1  Mod.  300,  did  not  relate  to  a  purchaser.  In  Butcher  v.  Stapely, 
1  Vem.  364,  the  purchaser  was  affected  with  notice,  of  which,  it  is 
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said,  there  was  no  other  direct  evidence  than  what  might  have  been 
gleaned  from  the  conversation  of  some  neighbours,  who  said  they 
had  heard  that  the  vendor  had  sold  the  estate  to  the  plaintiff.  It  is 
obvious  that  to  decree  on  parol  evidence  of  loose  conversations  in  the 
presence  of  the  party,  which  may  not  have  been  heard  or  understood 
by  him,  would  be  attended  with  extreme  danger  of  injustice;  and 
notwithstanding  this  decision,  the  rule  seems  to  be  established  as  I 
have  stated  it,  having  been  recognised  by  this  court  in  Peebles  v. 
Reading,  8  Serg.  #  Rawle  480,  and  Ripple  v.  Ripple,  1  Rawle  386. 

It  remains  to  inquire,  whether  the  exemplification  of  the  defective 
registry  were  so  far  sustained  by  the  deposition  of  Mr  Gibson,  as  to 
be  made  competent  evidence  of  the  contents  and  execution  of  the 
original.  This  is  perhaps  the  more  material  question  ;  for  if  the 
memorandum  is  to  be  taken  as  a  part  of  the  conveyance,  and  not  as 
a  separate  instrument  like  a  defeasance,  the  plaintiff  would  be  bound 
to  take  notice  of  it,  whether  duly  registered  or  not,  as  a  part  of  the 
deed  through  which  he  claims,  registry  being  designed  to  apprise  him 
but  of  matters  which  do  not  appear  on  the  face  of  the  title.  If  a 
purchaser  chooses  to  buy  on  the  faith  of  a  registry,  without  requiring 
the  original  to  be  produced,  he  takes  his  chance  of  the  registry  being 
a  faithful  one.  To  this,  the  inability  of  the  vendor  to  produce  the 
original,  would  afford  no  exception  ;  for  the  rights  of  the  parties  must 
be  determined  by  the  contents  of  the  original,  when  found  or  estab- 
lished, though  the  purchase  were  made  when  it  was  lost;  and  a 
discrepance  in  the  registry  would  be  disregarded.  So  the  registry 
would  vest  no  title,  if  the  original,  whether  lost  or  not,  were  proved 
to  be  a  forgery.  In  Vickroy  v.  M'Knight,  4  Sinn.  212,  Brackenridge, 
J.  intimated  whatis,  tosay  the  least,  a  very  reasonable  doubt,  whethera 
copy  of  the  registry  can  be  received  in  any  case  where  notice  has  been 
given  to  produce  the  original,  unless  the  non  production  be  accounted 
for ;  and  in  the  Lessee  of  Talbot  v.  Simpson,  1  Peters's  C.  C.  Rep. 
188,  it  was  held  that  the  registry  is  but  prima  facie  evidence  that  the 
original  had  been  legally  proved.  But  nothing  more  is  necessary  to 
show  the  solidity  of  the  principle,  than  the  extraordinary  facilities 
that  an  opposite  one  would  give  to  fraud. 

The  rule  of  law  which  requires  the  best  evidence  to  be  produced, 
is  nowhere  more  rigidly  enforced  than  in  proving  the  contents  of  a 
lost  deed.  There  are  but  two  ways  of  doing  this  in  the  circumstan- 
ces of  the  present  case.  Before  a  copy  can  go  to  the  jury,  it  must 
be  proved  to  be  such  by  one  who  compared  it  with  the  original ;  and 
it  is  even  then  inadmissible  if  there  be  a  counterpart.  The  case  of 
a  letter  copied  by  a  deceased  clerk  in  the  course  of  his  business,  which 
is  put  as  an  exception  by  Mr  Starkie,  in  his  Treatise  on  Evidence,  part 
2,  355,  is  essentially  different  from  the  present,  as  it  certainly  is  not 
in  the  course  of  the  officer's  business  to  register  deeds  which  have 
not  been  duly  authenticated  ;  and  besides,  it  does  not  appear,  that 
the  officer  who  made  the  copy  is  dead.  By  the  express  words  of  the 
statute,  the  registry  is  to  be  evidence  only  when  the  requisite  for. 
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malities  have  been  observed.  Were  it  otherwise,  a  bad  registry  would 
be  as  effectual  for  all  the  purposes  of  evidence,  as  a  good  one.  The 
defect  here  is,  that  there  is  no  security,  that  the  registry  is  a  true 
copy  of  the  original,  not  even  the  official  oath  of  the  officer,  which, 
not  subjecting  him  to  a  civil  penalty  for  its  breach,  is  a  substitute  for 
the  judicial  oath  of  n  witness,  only  when  it  is  made  so  by  the  provis- 
ions of  a  statute  ;  but  here  the  official  oath  can  give  no  sanction  to 
the  registration,  which  was,  as  regards  this  memorandum,  an  unofficial 
act.  This  principle  is  distinctly  asserted  in  1  Gilb.  Ev.  86,  where 
it  is  said,  that  the  inspcximus  of  a  deed  which  needs  no  enrolment,  is 
not  evidence,  because  the  officer  had  no  authority  to  make  it.  In 
Bull.  .V.  P.  256,  it  is  doubted  whether  the  inspeximus  of  a  deed  which 
even  requires  enrolment,  ought  to  be  competent ;  though,  on  the 
other  hand,  it  is  said  to  be  as  absurd  to  deny  the  competency  of  even 
a  release  which  requires  no  enrolment,  but  has  actually  been  enrolled 
on  the  acknowledgement  of  the  party  to  be  affected.  But  to  grant  the 
defendant  the  full  benefit  of  this  doubt,  will  not  help  his  case  ;  for  the 
absence  of  every  thinglike  evidence  that  he  acknowledged  the  memo- 
randum as  a  part  of  the  deed,  is  the  very  root  of  the  difficulty.  The 
extent  to  which  the  courts  have  gone  in  this  state,  has  been  to  re- 
ceive a  good  registry  in  one  county,  as  evidence  of  the  original  in 
every  other  county  ;  as  was  done  in  the  Lessee  of  Scott  t>.  Leather, 
3  Yeates  184.  But  that  a  bad  registry  has  not  the  same  effect,  was 
determined  in  Vickroy  ».  M'Knight,  already  cited.  The  question 
then  is,  how  far  does  the  oath  of  Mr  Gibson  supply  the  place  of  the 
judicial  oath  of  the  officer,  as  to  the  faithfulness  of  the  copy?  He 
deposes,  "  that  the  paper  marked  A,  signed  by  this  deponent  and 
hereto  attached,  purporting  to  be  an  exemplification  of  a  deed  exe- 
cuted by  Joseph  Wharton  to  the  President,  Directors  and  Company 
of  the  Bank  of  North  America,  and  a  memorandum  thereto  annexed 
purporting  to  have  been  signed  at  the  same  time  when  the  said  deed 
was  executed,  were  duly  executed  by  the  said  Joseph  Wharton,  at 
the  date  referred  to  in  the  said  paper,  the  original  instruments  having 
been  drawn  by  the  deponent,  at  that  time  solicitor  for  the  said  bank. 
Not  having  seen  the  original,  the  deponent  cannot  speak  with  cor- 
rectness as  to  the  accuracy  of  the  copy  now  before  him,  but  presumes, 
that  being  an  exemplification  under  seal  of  a  public  officer,  it  is  a 
correct  copy.  The  deponent  has  no  doubt  that  the  memorandum  on 
the  certified  copy  was  executed  at  the  same  time  the  deed  was  to 
which  it  is  attached."  It  is  obvious  from  this,  that  the  meaning 
of  the  witness  was  carelessly  expressed  ;  for  he  could  not  have  in- 
tended to  say,  that  Mr  Wharton  had  executed  the  exemplified  copy, 
as  the  words  strictly  taken  purport.  The  meaning  doubtless  is,  that 
a  memorandum  in  the  form  of  that  contained  in  the  registry,  was 
indorsed  on  the  original  deed  ;  and  whether  that  would  be  proof  of 
the  accuracy  of  the  copy,  is  a  question  which  the  witness  has  ren- 
dered unnecessary  to  be  determined,  by  saying,  "  that  not  having 
seen  the  original,  he  cannot  speak  with  correctness  of  the  accuracy 
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of  the  copy  now  before  him,  but  presumes,  that  being  an  exemplifi- 
cation under  the  seal  of  a  public  officer,  it  is  a  correct  copy."  By 
this  explanation,  he  leaves  the  proof  of  literal  accuracy  exactly  as  he 
found  it.  Had  he  undertaken  to  state  the  substance  of  the  original 
from  his  own  recollection,  with  or  without  the  help  of  the  registry 
to  refresh  his  memory,  it  would  Jiave  been  competent  to  him  to  do 
so  ;  but  he  cannot  make  out  the  defendant's  case  by  testimony  inter- 
mediate between  proof  of  the  registry  as  a  copy,  and  his  own  recol- 
lection of  the  contents  of  the  original ;  or  by  evidence  compounded 
of  both.  The  testimony  of  Jacob  Bonnet  is  still  more  deficient ;  as 
he  remembers  no  more  than  that  an  original  deed  was  brought  to 
him  to  be  registered  in  Bedford  county  ;  and  that  a  memorandum 
was  indorsed  on  it.  The  deposition  and  registry,  therefore,  ought  to 
have  been  rejected. 

HUSTON,  J.  dissented. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Douglass  against  Haldeman. 

In  an  action  of  trespass  for  mesne  profits  against  a  defendant  who  was  evicted 
by  ejectment,  it  is  not  competent  for  him  to  give  in  evidence  a  sheriff's  deed  to 
himself,  and  that  hie  original  entry  into  the  premises  was  as  a  trustee  of  the 
plaintiff,  whose  right  to  recover  the  land  depended  upon  a  tender  and  payment 
to  him  of  the  original  purchase  money  paid  to  the  sheriff. 

ERROR  to  Cumberland  county. 

This  was  an  action  of  trespass  for  mesne  profits,  by  Jacob  M.  Hal- 
deman against  Joseph  Douglass. 

Upon  the  trial,  the  defendant  offered  in  evidence  a  deed  from  the 
sheriff,  to  him,  for  the  land  out  of  which  it  was  alleged  the  profits 
had  arisen.  This  was  objected  to  by  the  plaintiff.  1.  Because  he 
claimed  in  this  suit  only  to  recover  mesne  profits  from  the  time  when 
the  ejectment  was  instituted  by  which  he  recovered  the  possession. 
2.  That  the  recovery  in  ejectment  is  conclusive  of  the  right. 

Defendant's  counsel  then  stated  that  they  did  not  offer  the  evidence 
to  controvert  the  right  or  title  of  the  plaintiffin  the  land,  but  that  it  was 
offered  with  other  evidence,  which  was  to  follow,  to  prove  that  the 
ejectment  was  brought  by  Mr  Haldeman  as  cestui  qui  trust,  against 
Douglass  as  his  trustee,  and  that  the  recovery  was  upon  that  ground ; 
that  the  trustee  had  acquired  the  legal  title  under  which  he  was  in 
possession  under  a  sheriff's  sale,  and  paid  the  whole  purchase  money 
out  of  his  own  pocket ;  and  that  the  money  was  instantly  paid  over 

II. — L 
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by  the  attorney  of  the  plaintiff  in  the  suit  on  which  the  sale  took 
place;  and  befoie  Haldeman  recovered,  he  paid  into  court,  on  the 
trial,  3842  dollars,  being  the  purchase  money  which  Douglass  had 
paid,  as  before  stated,  with  interest.  This  evidence  was  to  establish 
the  position,  that  Haldeman  being  the  cestui  que  trust,  and  having 
paid  into  court,  at  the  trial,  the  money  referred  to,  he  was  concluded 
by  that  act  from  now  claiming  mesne  profits;  that  his  time  for  making 
the  deduction  was  when  the  money  was  paid  into  court,  and  it  can- 
not now  be  done ;  and  also  to  establish  the  position  that  the  defen- 
dant was  in  of  right,  was  in  by  contract,  and  that  he  could  not  be 
dispossessed  until  his  money  was  refunded,  which  was  on  the  trial ; 
and  this  was  to  repel  the  evidence  of  trespass  in  defendant's  possession ; 
that  the  plaintiff  had  to  tender,  at  his  peril,  enough  of  money,  before 
ejectment  brought,  to  enable  him  to  recover ;  the  amount  was  at  his 
option;  the  only  thing  required  was,  that  it  should  be  enough. 
By  the  Court.  "  That  was  a  matter  of  contract,  this  a  matter  of 
trespass;  the  two  cannot  be  blended.  It  wo^d  have  been  dangerous 
for  the  plaintiff  to  rely  upon  uncertain  evraence  of  the  amount  of 
profits;  the  moment  such  tender  was  made  and  the  defendant  denied 
the  trust,  and  refused  to  give  up  possession,  that  moment,  and  not 
till  then,  he  became  a  trespasser  and  liable  to  ejectment.  This  tender 
must  have  been  proved  on  the  trial  of  the  ejectment,  otherwise  the 
plaintiff  would  not  have  recovered.  It  is  presumed  that  all  was  done 
the  law  required  to  be  done,  to  enable  the  plaintiff  to  recover.  On 
these  grounds  it  would  be  improper  to  admit  the  evidence  now  offered. 
It  is  therefore  rejected,  and  at  the  request  of  defendant  this  bill  sealed 
by  the  court." 

Carothers,  for  plaintiff  in  error,  cited,  Peebles  v.  Reading,  8  Serg. 
4*  Rawle  484  ;  2  Atk.  107,  244 ;  2  Wash.  C.  C.  142. 

Watts  and  Williamson,  for  defendant  in  error,  cited,  Purdorfs  Dig. 
838;  Osbournr.  Osbourn,  11  Serg.  fy  Rawle  55. 

The  judgment  was  affirmed. 
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Campbell  against  Baker. 

Contracts  made  by  a  manager  of  iron  works  in  the  course  of  the  business, 
and  without  a  specific  pledge  of  his  own  responsibility,  bind  but  his  employer. 

ERROR  to  Franklin  county. 

This  was  an  action  by  William  Campbell  against  Nicholas  Baker, 
to  recover  the  price  of  certain  grain  sold  and  delivered.  Nicholas 
Baker  was  the  manager  of  John  Doyle,  who  was  conducting  iron 
works,  and  in  the  course  of  business  executed  and  delivered  this 
paper  to  the  plaintiff. 

"  I  will  come  under  obligations  to  pay  William  Campbell  the 
amount  of  rye  and  corn  at  the  time  appointed." 

"For  John  Doyle, 

"NICHOLAS  BAKER. 

"December  1st  1823." 

The  grain  was  delivered  in  the  mill  by  the  plaintiff,  and  used  by 
John  Doyle  ;  and  this  action  was  brought  against  Baker  to  recover 
on  the  above  paper.  The  fact  appeared  upon  the  trial,  that  soon 
after  the  date  of  the  paper,  John  Doyle  became  insolvent,  and  went 
off.  The  court  below  (Thompson,  president)  were  of  opinion  that 
the  obligation  bound  the  principal  only,  and  not  the  manager  ;•  and 
so  instructed  the  jury,  who  found  a  verdict  accordingly ;  and  this 
was  assigned  for  error. 

Crawford,  for  plaintiff  in  error. 

A.  Finley,  for  defendant  in  error,  cited,  11  Mass,  Rep.  97;  \2Johns. 
Rep.  328;  6  Binn.  234;  15  Johns.  1  ;  16  Mass.  Rep.  461  ;  4  timer. 
Dig.  20. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — By  the  common  law,  which  coincides  in  this  re- 
spect with  the  common  understanding  of  the  country,  contracts  made 
by  a  manager  of  iron  works  in  the  course  of  the  business,  and  with- 
out a  specific  pledge  of  his  own  responsibility,  bind  but  his  employer. 
A  party  is  not  to  be  held  for  the  debt  of  another  without  an  explicit 
promise  to  pay  it;  and  so  far  is  this  principle  carried  by  the  English 
statute  of  frauds,  that  such  a  promise  is  required  to  be  in  writing. 
That  statute  is  not  in  force,  nor  would  it  affect  the  present  contract 
if  it  were;  yet  the  policy  which  dictated  its  enactment,  bears  strongly 
on  the  question  of  construction.  The  articles  for  which  compensa- 
tion is  sought  were  purchased  for  the  works  ;  and  must,  in  the  ab- 
sence of  evidence  to  the  contrary,  be  deemed  to  have  been  furnished 
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on  the  credit  of  the  principal.  But  notwithstanding  the  name  of  the 
manager  was  signed  for  that  of  his  principal,  it  is  supposed  that 
the  terms  of  the  agreement,  in  connexion  with  the  circumstances 
of  the  parties,  take  the  case  out  of  the  rule  which  protects  a  known 
agent  from  personal  liability ;  and  this  as  the  supposed  effect  of 
Redhead  v.  Castor,  2  C.  L.  R.  274,  in  which  the  agent  was  held 
liable,  though  the  guarantee  was  expressly  "  on  the  behalf"  of  his 
principal.  In  that  case,  the  contract  was  thought  by  Lord  Ellen- 
borough,  who  tried  the  cause,  to  bind  the  agent,  because  if  it  were 
to  bind  but  his  principals,  who  were  already  bound  by  an  implied 
engagement  to  the  same  effect,  it  would  have  been  superfluous.  In 
a  case  like  the  present,  however,  the  furnishing  of  written  evidence 
is  sufficient  to  account  for  the  existence  of  an  express  contract, 
without  recurring,  for  a  motive,  to  any  supposed  enlargement  of  its 
obligation.  But  when  that  case  came  up  in  bank,  a  new  trial  was 
refused  on  safer  ground  than  had  been  assumed  at  the  trial,  the 
agent  being  held  liable,  not  only  because  a  guarantee  ex  vi  termini 
imports  a  personal  engagement,  but  because  it  did  not  appear  that 
the  authority  of  the  agent  extended  to  the  particular  act — in  other 
words,  because  there  was  in  fact  no  principal.  The  general  rule  is, 
that  a  person  signing  a  contract  as  an  agent  merely,  must  sign  the 
name  of  his  principal,  as  was  done  here ;  and  as  to  the  objection  to 
the  direction,  on  the  ground  that  the  peculiar  phraseology  of  the 
contract,  as  explained  by  the  circumstances,  drew  the  construction  of 
the  whole  to  the  jury,  it  is  sufficient  that,  in  contemplation  of  law, 
there  is  nothing  peculiarly  indicative  of  an  agreement  to  become 
personally  bound  in  the  words  "  I  will  come  under  obligations." 
These  constitute  a  clumsy  but  common  form  of  contracting ;  and 
their  generality  is  qualified  in  the  particular  instance  by  the  explana- 
tion prefixed  to  the  signature.  It  is  in  fact  the  designation  of  another 
as  the  party  to  be  bound,  which  is  the  criterion  in  any  case  ;  and  to 
effect  this,  it  is  indifferent  whether  the  agent  signs  his  name  before 
or  after  the  name  of  his  principal.  Indeed,  I  should  have  little  hesi- 
tation in  saying  that  the  designation  may  be  effectually  expressed  in 
the  body  of  the  writing.  And  this  is  entirely  consistent  with  the 
decision  in  Redhead  v.  Castor,  where  the  contract  was  expressed  to 
be  "on  the  behalf"  of  the  principals  ;  but  evidently  on  their  behalf, 
not  as  between  principal  and  agent,  but  principal  and  surety.  In 
the  case  before  us,  the  fact  that  the  principal  turned  out  to  be  insol- 
vent a  few  months  afterwards,  was  too  remote  from  the  concoction 
of  the  contract  to  have  an  effect  on  it ;  and  it  is  clear,  not  only  that 
the  exposition  of  the  whole  was  for  the  court,  but  that  the  construc- 
tion put  upon  it  was  a  sound  one. 
Judgment  affirmed. 
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Hippie  against  Hoffman. 

If  a  sheriff  be  made  a  party  to  an  issue  to  try  the  right  to  money  made  by 
him  on  an  execution,  and  the  issue  be  found  against  that  party,  he  is  liable  to 
pay  the  costs,  if  there  be  no  special  provision  on  the  subject  in  the  order  of  the 
court  directing  the  issue. 

ERROR  to  Perry  county. 

John  Hippie,  Esq.  sheriff,  the  plaintiff  in  error,  sold  the  real,  estate 
of  George  Wyand.  Hoffman,  the  defendant  in  error,  claimed  the 
balance  of  the  proceeds  of  the  sale  after  the  payment  of  a  mortgage. 
His  claim  depended  upon  the  establishment  of  facts  which  did  not 
appear  upon  record.  On  the  hearing  of  the  appropriation,  the  court 
made  this  order.  "  Hoffman  v.  Hippie  sheriff  of  Perry  county. 
Appropriation  of  money.  Issue  directed  by  the  court  to  ascertain 
whether  the  plaintiff  is  entitled  to  receive  the  balance  of  purchase 
money  of  a  tract  of  land  sold  by  the  defendant  as  sheriff  of  Perry 
county,  after  satisfying  the  mortgage  on  which  the  same  was  sold. 
An  issue  to  be  joined  on  narr.,  for  money  had  and  received,  on  plea 
of  payment,  and  the  whole  merits  to  be  tried  thereon." 

The  jury  found  a  verdict  for  109  dollars,  with  6  cents  damages 
and  6  cents  costs.  Upon  which,  the  court  rendered  a  judgment 
against  the  sheriff  for  the  sum  found  by  the  jury,  and  costs. 

Watts,  for  plaintiff  in  error,  contended,  that  the  court  erred  in  ren- 
dering a  judgment  against  the  sheriff  for  the  debt  and  costs,  when 
the  issue  was  to  ascertain  a  fact  in  which  he  had  no  interest. 

Creigh,  for  defendant  in  error. 
The  judgment  was  affirmed. 
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Galbreath  against  Moore. 

An  agreement  between  two  individuals  to  enter  into  a  single  transaction  of 
purchase  for  the  purpose  of  profit,  does  not  create  a  partnership,  such  as  will 
confine  the  remedy  of  either  to  obtain  the  fruits  of  their  purchase  to  an  action 
of  account-render.  Assumpsit  may  be  maintained. 

ERROR  to  Cumberland  county. 

This  was  an  action  of  assumpsit  by  William  Moore  against  Samuel 
Galbreath  for  money  had  and  received. 

The  plaintiff  and  defendant  had  entered  into  an  agreement  to  pur- 
chase of  a  third  person  several  bonds,  and  had  mutually  contributed 
funds  for  that  purpose.  Upon  the  purchase  having  been  effected, 
the  bonds  were  assigned  to  Galbreath  alone,  who,  the  plaintiff  alleged, 
afterwards  recovered  and  received  the  money  from  the.obligors.  This 
action  was  brought  to  recover  the  plaintiff's  share  of  it.  The  objec- 
tion to  the  plaintiff's  recovery  was,  that  the  circumstances  of  the 
transaction  established  a  partnership  between  Moore  and  Galbreath, 
an  account  of  the  profits  of  which  could  only  be  enforced  by  an  action 
of  account-render.  The  court  (Reed,  president)  was  of  a  different 
opinion,  and  so  instructed  the  jury,  who  found  for  the  plaintiff  1967 
dollars. 

Penrose  and  Carothers,  for  plaintiff  in  error,  cited,  2  Rawle  226  ; 
Watson  on  Part.  16  ;  Ozeas  v.  Johnson,  4  Doll.  434 ;  Ozeas  c.  John- 
son, 1  Binn.  191  ;  Andrews  ».  Allen,  9  Serg.  fy  Rawle  241. 

Alexander,  for  defendant  in  error. 

PER  CURIAM. — We  have  already  determined  that  in  a  single  trans- 
action such  as  this,  there  is  not  a  partnership  to  require  the  remedy 
to  be  by  account-render.  The  parties  were  joint  owners  of  the  bonds, 
as  they  would  have  been  had  the  price  paid  for  them  been  the  ori- 
ginal consideration  and  they  the  obligees.  There  were  no  accounts 
with  third  persons  to  be  settled;  and  one  of  the  joint  owners  might 
recover  in  assumpsit  his  proportion  of  the  money  paid  to  the  other,  as 
so  much  received  to  his  use. 

Judgment  affirmed. 
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Mitchell's  Estate. 

A  claim  of  the  commonwealth  upon  an  insolvent  estate,  entitled  under  other 
circumstances  to  a  preference  over  other  creditors,  is  not  entitled  to  payment 
at  all,  if  it  be  not  presented  to  the  auditors  appointed  to  marshal  the  estate 
among  the  creditors  until  after  their  report  be  made,  although  it  be  not  confirmed 
by  the  orphan's  court. 

APPEAL  from  the  orphan's  court  of  Cumberland  county. 

The  estate  of  Andrew  Mitchell  deceased  was  insufficient  for  the 
payment  of  his  debts,  and  it  was  referred  to  auditors  to  marshal  the 
same  among  the  creditors  according  to  priority  and  preference. 
Legal  notice  of  the  meeting  of  the  auditors  was  given,  and  claims 
were  presented  and  the  account  drawn  out  by  the  auditors  and  pre- 
sented to  the  orphan's  court.  Upon  an  objection  to  the  principle 
upon  which  the  account  was  stated,  the  court  referred  it  back  to  one 
of  the  auditors  to  make  the  correction  which  they  directed.  The 
commonwealth's  claim  was  then  presented  to  the  court,  which,  with- 
out objection,  referred  it  to  the  auditor  to  whom  the  account  was 
sent  for  correction,  with  directions  to  include  it  in  the  account ; 
but  the  auditor  refused  to  act  upon  it  because  he  was  but  one  of  three 
who  had  passed  upon  the  estate.  Upon  the  account  being  again 
presented  to  the  orphan's  court  for  confirmation,  the  commonwealth 
asked  to  have  their  claim  allowed,  and  offered  to  pay  the  expense 
incident  to  a  new  calculation ;  but  the  court  refused  it,  on  the  ground 
that  it  was  not  presented  in  time.  This  was  the  subject  of  appeal. 

Williamson,  for  appellant. 
Watts,  for  other  creditors. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — Where  there  are  not  assets  sufficient  to  pay  bonds,  and 
specialties,  and  othe  r  debts,  owing  by  a  person  at  the  time  of  his  decease, 
the  assets  shall  be  averaged,  and  the  creditors  paid  pro  rata,  first  pay- 
ing the  bonds  and  specialties.  And  for  this  purpose,  the  executor  or 
administrator  shall,  and  may,  apply  to  the  orphan's  court,  which  is 
empowered  to  appoint  three  or  more  auditors  to  settle  and  adjust  the 
rates  and  proportions  so  payable  to  the  respective  creditors,  whose 
report,  if  approved  by  the  court,  shall  be  confirmed,  and  the  executor 
or  administrator  shall  pay  such  creditors  accordingly;  provided,  that 
no  creditor  who  shall  neglect  to  exhibit  his  account  to  the  executors 
or  administrators,  within  twelve  months  after  public  notice  given  in 
one  or  more  of  the  public  newspapers  of  the  state,  and  continued  in 
such  newspapers  for  four  weeks,  shall  be  entitled  to  demand  or 
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receive  any  dividend  of  such  remaining  assets.  Act  of  the  9th  of 
April  1794. 

Auditors  were  appointed  by  the  court  to  marshal  the  assets  ;  the 
administrator  having  given  notice  to  the  creditors,  as  above  directed. 
The  auditors  averaged  the  assets  among  the  creditors  (naming  them) 
who  exhibited  their  claims,  and  made  report  to  the  court.  There 
was  some  error  in  the  calculation,  and  the  matter  was  again  referred 
to  one  of  them  to  correct  the  mistake.  When  the  account  was  be- 
fore the  auditor  for  this  special  purpose,  Mr  Williamson  presented 
the  claim  of  the  commonwealth  to  the  court,  who,  as  they  say,  in- 
advertently referred  it  to  the  auditors,  with  a  direction  that  it  should 
be  included.  The  claim  was  presented  to  Mr  Shamett,  one  of  the 
auditors,  who  being  of  the  opinion  that  they  had  not  authority  to 
allow  it,  it  was  not  pressed  further.  The  report  was  confirmed  by 
the  court,  and  from  this  an  appeal  has  been  taken. 

It  is  the  duty  of  a  creditor,  on  motion,  to  exhibit  his  account  to 
the  administrator  within  the  time  prescribed.  The  commonwealth 
has  failed  to  comply  with  the  directions  of  the  act,  in  two  particulars. 
They  never  have  exhibited  any  claim  to  the  administrator;  nor,  passing 
by  that  objection  as  a  matter  of  form,  have  they  made  their  demand 
in  time.  We  would  not  wish  it  to  be  understood,  that  if  a  claim  is 
made  to  an  administrator  after  the  expiration  of  the  twelve  months, 
but  before  an  audit,  a  creditor  would  be  postponed.  That  (although 
within  the  letter)  would  perhaps  be  a  hard  construction  of  the  act ; 
but  when,  as  in  the  case  at  bar,  a  report  has  been  made,  marshalling 
the  assets  among  creditors  who  have  used  due  diligence,  again  re- 
ferred to  auditors  for  a  special  purpose,  it  will  be  too  late  for  a  credi- 
torjto  come  in  for  a  pro  rata  share  of  the  assets.  The  act  is  intended 
to  quicken  the  diligence  of  the  creditors,  as  well  as  for  the  security 
of  the  administrator.  A  vigilant  creditor  will  never  be  deprived  of 
his  share  of  the  estate ;  and  the  act  says,  in  express  terms,  that  those 
who  neglect  to  comply  with  the  terms  prescribed,  shall  not  be  entitled 
to  demand  or  receive  any  dividend  of  the  assets. 

It  has  been  made  a  question,  whether  the  commonwealth  is  such 
a  creditor  as  comes  within  the  meaning  of  the  act.  This  construc- 
tion would  partially  defeat  the  intention  of  the  act;  for  it  is  manifest 
that  the  legislature  contemplate  a  final  disposition  of  the  assets 
among  the  creditors,  for  the  security  of  the  administrator,  which 
cannot  be  effected  unless  we  make  it  the  duty  of  the  administrator, 
which  never  has  been  pretended,  to  call  on  the  officers  of  the  common- 
wealth to  know  the  amount  of  their  claims,  if  any,  against  the  estate. 
It  it  true,  that  in  a  case  not  yet  reported,  the  maxim  of  the  English 
law,  nullum  tempus,  &c.  has  been  applied  to  the  commonwealth,  in 
cases  arising  under  the  act  of  limitations;  but  I  cannot  think  this 
case  comes  within  the  reason  of  that  decision.  This  is  not  strictly 
an  act  of  limitation,  but  a  direction  made  for  the  benefit  of  adminis- 
trators, which  will  be  in  part,  if  not  totally,  defeated,  by  the  con- 
struction contended  for.  The  commonwealth,  in  the  act  of  1794,  is 
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not  placed  in  a  better  but  a  worse  situation  than  other  creditors. 
Debts  due  to  the  commonwealth  are  ordered  to  be  last  paid.  This 
would  seem  to  manifest  an  intention  to  abandon  any  supposed  pre- 
ference which  the  commonwealth  might  otherwise  have  had,  under 
the  rule  of  the  common  law.  The  maxim  of  the  common  law  does 
not  apply,  when,  from  the  whole  act,  a  contrary  intention  may  be 
collected. 

Decree  affirmed. 


Wright  against  Weakly. 

Evidence  is  not  admissible  to  explain  a  patent  ambiguity  in  the  discrepance 
between  the  general  obligatory  terms  in  the  body  of  a  writing,  and  the  qualified 
terms  of  the  act  of  execution. 

The  form  of  execution  governs  the  construction  of  a  written  obligation,  in 
relation  to  the  question,  Upon  whom  is  it  obligatory  ? 

ERROR  to  Cumberland  county. 

This  was  an  action  of  debt  by  Samuel  B.  Wright,  administrator  of 
Moses  Leas  deceased,  against  William  Weakly,  upon  this  note : 

"  Six  days  after  date  we,  or  either  of  us,  promise  to  pay  Samuel 
B.  Wright,  administrator  of  Moses  Leas  deceased,  the  sum  of  95  dol- 
lars, without  defalcation,  value  received.  Witness  our  hands  and 
seals  this  23d  of  October  1827. 

"For  ISRAEL  DOWNING,     [L.  s.], 
"  WILLIAM  WEAKLY,  [L.  s.]. 

"  Witness,  John  Wright." 

On  the  trial  of  the  cause,  the  plaintiff  called  the  subscribing  wit- 
ness, and  offered  to  prove  by  him,  that  William  Weakly  signed,  sealed, 
executed  and  delivered  the  note  as  his  own  act  and  deed. 

This  evidence  was  objected  to  by  the  defendant  and  rejected ;  and 
by  the  direction  of  the  court  (Reed,  president),  the  jury  found  a 
verdict  for  the  defendant. 

Carothers,  for  plaintiff  in  error,  cited,  5  Mass.  11 — 52  ;  Bellas  tr. 
Hays,  5  Serg.  fy  Rawle  427 ;  Frederick  v.  Campbell,  14  Serg.  <$• 
Rawle  293 ;  Rathbon  v.  Budlong,  15  Johns.  Rep.  1  ;  16  Serg.  fy 

Rawle  422. 

Alexander,  contra,  cited,  2  East  144 ;  Paley  on  Jlgen.  153  ;  2  Kenfs 
Com.  492  ;  Hopkins  v.  Mehaffy,  11  Serg.  fy  Rawle  12  ;  11  Mass.  97. 

PER  CURIAM. — If  the  parol  evidence  was  offered  to  explain  the 
patent  ambiguity  in  the  discrepance  between  the  general  obligatory 

II. M 
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terms  in  the  body  of  the  writing,  and  the  qualified  terms  of  the  act 
of  execution,  it  was  clearly  inadmissible.  But  the  form  of  execution 
being  the  matter  which  governs  the  construction  in  cases  of  this  sort, 
as  has  just  been  intimated,  in  Campbell  v.  Baker,  (ante  p.  83),  and  the 
defendant  havingsigned  the  namesat  the  foot  of  the  writing,  in  the  rela- 
tion of  principal  and  surety,  it  is  certain  that  the  former  alone  would  be 
bound,  independently  of  extrinsic  circumstances.  Would  parol  evi- 
dence be  competent  to  contradict  the  legal  effect  of  the  deed?  Not 
in  the  absence  of  accident,  fraud  or  mistake  ;  nothing  of  which  was 
pretended  here  ;  and  the  evidence  was  properly  rejected. 
Judgment  affirmed. 


Dennison  against  Nigh. 

A  husband  has  but  a  naked  power  over  a  bequest  to  his  wife,  and  one  which 
he  is  not  obliged  to  exercise  in  favour  of  his  creditors  ;  nor  is  such  bequest  the 
subject  of  attachment  for  the  husband's  debt. 

ERROR  to  the  common  pleas  of  Franklin  county. 

This  was  a  scire  facias  upon  a  judgment  on  a  foreign  attachment, 
by  James  Dennison  against  Samuel  Nigh,  garnishee  of  John  Lut- 
shaw,  in  which  the  question  arose,  whether  a  bequest  to  Mary,  the 
wife  of  John  Lutshaw,  was  the  subject  of  a  foreign  attachment  at 
the  suit  of  his  creditor. 

That  part  of  the  will  of  Andrew  Dennison,  the  father  of  Mrs  Lut- 
shaw, which  made  the  bequest,  was  this  :  "  I  will  and  allow,  that 
the  residue  of  my  estate  be  equally  divided  between  my  sons  John, 
Andrew,  William,  James,  Samuel  and  Robert,  and  my  daughters 
Betsey  intermarried  with  James  Sweney,  Mary  intermarried  with 
John  Lutshaw,  Rebecca  intermarried  with  Robert  Johnston,  Nancy 
intermarried  with  Adam  Johnston  ;  and  the  heirs  of  Hugh  Dennison 
to  have  one  share  ;  which  I  allow  to  be  paid  to  them,  share  and 
share  alike,  as  the  moneys  may  be  received  out  of  my  estate."  The 
testator  then  authorised  his  executors  to  sell  all  his  estate,  real  and 
personal,  but  left  this  discretionary  with  them. 

The  court  below  (Thompson,  president)  was  of  opinion,  that  the 
bequest  was  not  the  subject  of  attachment,  and  therefore  rendered  a 
judgment  for  the  defendant. 


),  for  plaintiff  in  error,  cited,  Serg.  on  Att.  86  ;  Roll.  Ah. 
551  ;  Whiteside  v.  Oakman,  1  Dall.  294  ;  Barnes  v.  Treat,  7  Mass.  ; 
I  Miy's  Cos.  436  ;  3  Day's  Cos.  436  ;  1  Connect.  383. 
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Denny,  contra,  cited,  Morris  v.  Griffith,  1  Yeates  192. 

PER  CURIAM. — The  decision  of  this  case  depends  not  on  the  ab- 
stract question  whether  a  legacy  may  be  attached,  but  on  the  nature 
of  the  interest  in  another  respect.  It  is  enough  for  the  defence  of 
the  garnishee,  that  the  ownership  is  not  in  the  defendant,  but  in 
his  wife  ;  the  interest  bequeathed  to  her  being  a  "portion  of  her  fa- 
ther's estate  when  turned  into  money.  Though  marriage  is  in  effect 
a  gift  of  the  wife's  personal  estate  in  possession,  it  is  said  to  be 
but  a  conditional  gift  of  her  chattels  in  action  ;  such  as  debts,  contin- 
gent interests,  money  owing  her  on  account  of  intestacy,  or  orphan's 
portions  in  the  hands  of  the  chamberlain  of  London.  2  Ventr.  341. 
Perhaps  the  husband  has  in  strictness  but  a  right  to  make  them  his 
own  by  virtue  of  the  wife's  power  over  them,  lodged  by  the  marriage 
in  his  person.  But  if  these  be  not  taken  into  his  possession,  or  other- 
wise disposed  of  by  him,  they  remain  to  the  wife  ;  and  if  he  destines 
them  so  to  remain,  who  shall  object  1  Not  his  creditors,  for  they 
have  no  right  to  call  on  him  to  obtain  the  ownership  of  his  wife's 
property,  for  their  benefit,  especially  as  their  debts  were  not  contracted 
on  the  credit  of  it ;  and  until  he  does  obtain  it,  there  is  nothing  in 
him  but  a  naked  power,  which  is  not  the  subject  of  an  attachment. 
The  case  put  in  1  Roll.  Jlbr.  551,  of  goods  tortiously  taken  from  the 
defendant  in  the  attachment  by  the  garnishee,  comes  entirely  up  to 
the  principle.  It  was  held,  that  the  goods  could  not  be  attached, 
because  the  defendant  had  but  a  right  of  action  for  the  trespass. 
Without,  then,  determining  whether  a  legacy  can  be  attached  in 
any  case,  we  deem  it  enough  for  the  present  question,  that  the  hus- 
band had  but  a  naked  power  over  the  subject  of  this  bequest. 

Judgment  affirmed. 


Sterrett  against  Ramsay. 

In  the  case  of  an  award  against  two  defendants  and  an  appeal  by  one,  it 
cannot  be  made  an  appeal  for  both  defendants,  by  parol  evidence  that  it  was 
intended  to  have  been  an  appeal  for  both,  unless  the  imperfection  can  be  charged 
to  the  fraud  or  default  of  the  officer  who  took  the  appeal. 

In  the  case  of  an  appeal  by  one  of  two  defendants  against  whom  an  award 
was  made,  &  fieri  facias  shall  not  issue  against  the  defendant  who  did  not  ap- 
peal, until  the  determination  of  the  appeal  by  the  other  defendant. 

ERROR  to  the  common  pleas  of  Cumberland  county. 

This  was  an  action  of  debt  by  Thomas  Craighead,  administrator 
of  John  Sterrett  deceased,  against  Sterrett  Ramsay  and  William 
Ramsay.  The  cause  was  arbitrated,  and  an  award  made  in  favour 
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of  the  plaintiff  for  818  dollars.  December  23d  1824,  Sterrett 
Ramsay,  one  of  the  defendants,  appealed  and  entered  into  the  recog- 
nizance, with  security,  according  to  the  act  of  assembly.  After 
twenty  days  had  elapsed,  the  plaintiff  issued  a  fieri  facias  against 
William  Ramsay  the  other  defendant.  A  motion  was  then  made  to 
set  aside  the  fieri  facias,  on  the  ground  of  mistake  in  entering  the 
appeal,  that  it  was  intended  to  have  been  an  appeal  for  both  defend- 
ants; and  the  deposition  of  general  M'Coy  was  taken,  who  testified 
that  William  Ramsay,  who  was  about  to  leave  home,  called  on  him 
to  go  with  Sterrett  Ramsay  and  enter  bail  for  him,  in  an  appeal  to 
be  taken  in  the  case  for  both  defendants.  That  he  did  go  with 
Sterrett  Ramsay  to  the  office,  and  did  enter  in  a  recognizance,  which 
he  considered  at  the  time  such  as  was  necessary  for  an  appeal  by 
both  defendants.  He  did  not  recollect  of  any  thing  having  been  said 
about  its  being  an  appeal  for  both  defendants.  The  clerk  in  the 
office  deposed,  that  he  did  not  recollect  of  any  thing  having  been  said 
about  the  intention  to  appeal  for  both  defendants :  that  if  he  had 
been  directed  to  enter  the  appeal  for  both  he  would  have  done  so. 
The  prothonotary  deposed,  that  he  had  no  recollection  of  any  thing 
that  was  said  about  the  intention  to  appeal  for  both  defendants:  that 
he  drew  the  recognizance  himself :  that  the  costs  were  paid  by  order 
of  William  Ramsay  on  James  Bredin.  Sterrett  Ramsay  was  sworn, 
and  testified  that  he  went  to  the  office  with  the  intention  to  appeal 
as'well  for  himself  as  for  William  Ramsay,  and  believed  at  the  time 
that  the  appeal  was  so  entered :  that  he  recollects  that  he  asked  the 
prothonotary,  at  the  time,  if  the  appeal,  as  entered,  would  do  for 
both  defendants,  and  was  answered  it  would.  That  William  Ram- 
say was  out  of  town  but  had  provided  for  the  payment  of  the  costs 
on  the  appeal.  Upon  this  evidence,  the  court  below  ordered  that  the 
appeal  might  be  perfected,  by  the  defendants  entering  into  a  recog- 
nizance with  security,  nunc  pro  tune,  which  was  done.  The  cause 
was  afterwards  tried  against  both  defendants,  and  upon  the  plea  of 
set-off,  the  jury  found  for  the  defendants,  and  certified  a  balance  due 
to  them  by  the  plaintiff  of  395  dollars. 

The  order  of  the  court  setting  aside  the  fieri  facias  against  William 
Ramsay,  and  permitting  the  appeal  to  be  amended  as  to  him,  was 
assigned  for  error,  and  argued  by 

Penrose  and  Alexander,  for  plaintiff  in  error,  who  relied  upon  the 
ease  of  Hartman  v.  Stahl,  2  Penns.  Rep.  223,  to  establish  the  princi- 
ple that  the  record  of  an  appeal  could  not  be  made  up  by  parol  evi- 
dence. 

Watts,  for  defendants  in  error,  contended  that  the  order  of  amend- 
ment was  peculiarly  within  the  discretion  of  the  court  below,  who 
alone  were  competent  to  judge  of  the  evidence  in  such  cases;  and 
therefore  not  the  subject  of  error.  Cited,  Renninger  v.  Thompson, 
6  Serg.  fy  Rawle  1  ;  Ordroneaux  v.  Prady,  Ibid.  510;  Clymer  v. 
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Thomas,  7  Serg.  fy  Rawle  178  ;  Hacher  v.  Elliott,  Ibid.  284.  But 
the  court  were  right  in  permitting  the  amendment.  Means  v.  Trout, 
16  Serg.  fy  Rawle  349 ;  Noble  v.  Houk,  Ibid.  421 ;  Gallagher  v. 
Jackson,  1  Serg.  fy  Rawle  492. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — An  amendment  will  not  be  permitted  so  as  to  make 
an  appeal  for  all  the  defendants,  on  parol  testimony  that  it  was 
the  intention  to  appeal  for  all.  Hartman  v.  Stahl,  2  Penns.  Rep.  223. 
In  the  case  at  bar,  Sterrett  Ramsay  supposed  he  was  appealing  as 
well  for  his  co-defendant  as  himself.  This  may  be  conceded,  and  it 
may  also  be  granted  that  William  Ramsay  intended  the  appeal 
should  be  so  entered.  It  still  amounts  to  an  intention  not  carried 
into  effect ;  and  nothing  more ;  and  is  not  stronger  in  principle  than 
Hartman  v.  Stahl.  There  is  nothing,  except  the  parol  testimony, 
which  shows,  either  directly  or  by  inference,  that  William  Ramsay 
was  dissatisfied  with  the  award.  If  fraud,  or  a  clear  mistake  on  the 
part  of  the  prothonotary  or  his  clerk  had  been  proved,  a  differ- 
ent case  would  be  presented.  Mr  M'Coy,  after  testifying  to  the 
fact  that  William  Ramsay  requested  him  to  become  his  security  in 
an  appeal  which  he  intended  to  take,  that  he  was  going  from  home, 
and  that  Sterrett  Ramsay  would  appeal  for  both,  states  that  he  does 
not  recollect  whether  he  read  the  recognizance  or  not,  nor  that  any 
thing  was  said  about  the  appeal  being  entered  for  both  defendants. 
The  clerk  swears,  that  Sterrett  Ramsay  and  Robert  M'Coy  came 
into  the  office,  and  that  Ramsay  told  him  he  wanted  to  enter  an 
appeal,  but  did  not  say  he  wanted  to  appeal  for  both  defendants. 
He  further  says,  that  when  a  defendant  wishes  to  enter  an  appeal 
for  both  defendants,  it  is  the  practice  in  the  office  so  to  enter  it;  and 
that  if  he  had  been  directed  to  enter  an  appeal  for  both,  he  would 
have  done  so.  In  this  he  is  supported  by  the  prothonotary,  who 
also  deposes,  that  he  drew  the  recognizance  and  affidavit  at  the  in- 
stance of  Sterrett  Ramsay.  That  he  would  have  drawn  the  recog- 
nizance and  affidavit  differently,  had  he  been  informed  that  both 
defendants  intended  to  appeal.  The  mistake  then,  if  any,  was  the 
mistake  of  Sterrett  Ramsay.  Nor  is  this  contradicted  by  Sterrett 
Ramsay,  who  was  examined  as  a  witness.  He  does  not  undertake 
to  say,  that  he  informed  either  the  prothonotary  or  his  clerk  that  he 
had  authority  and  intended  to  appeal  for  both  defendants.  All  he 
recollects  is,  that  he  asked  the  clerk  at  the  time,  if  the  appeal  as 
entered  would  do  for  both  defendants,  and  was  answered  that  it 
would.  When  it  is  recollected  that  no  person  remembers  this  but 
Sterrett  Ramsay,  one  of  the  defendants,  and  that  the  evidence  of 
the  other  witnesses  is  irreconcilable  with  this  state  of  facts ;  the 
testimony  is  too  loose  and  unsatisfactory  to  be  the  foundation  of  an 
amendment.  No  case  of  the  kind  can  be  shown  ;  if  amendments 
are  permitted  on  such  grounds,  so  as  to  meet  the  fancied  justice  of  a 
particular  case,  a  laxity  of  practice  would  be  the  consequence,  very 
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destructive  to  the  rights  and  interest  of  suitors.  The  records  will 
remain  partly  in  parol,  and  partly  in  writing.  It  is  impossible  for 
the  plaintiff  to  discover  the  secret  intentions  of  the  defendant. 
Resort  must  be  had  to  the  record,  which  shows  an  oath  by  one  for 
himself  alone,  a  recognizance  by  one,  an  appeal  by  one.  Indeed, 
until  this  day,  there  is  no  oath  that  the  appeal,  so  far  as  regards 
William  Ramsay,  was  not  entered  for  the  purpose  of  delay.  Slerrett 
Ramsay  swears,  that  in  appealing  he  did  not  intend  to  delay  the 
plaintiff,  but  he  does  not  say  what  may  have  been  the  intention  of 
William  Ramsay.  La  Fitte  v.  La  Fitte,  2  Serg.  fy  Rawle  107,  only 
decides,  that  if  one  of  several  defendants  make  the  affidavit  required 
by  the  "  act  regulating  arbitrations,"  for  an  appeal,  and  the  recogni- 
zance be  for  all  the  defendants,  the  appeal  will  stand  for  all.  One 
may  make  the  affidavit,  for  he  acts  as  the  agent  of  his  co-defen- 
dants ;  but  still  the  act  requires  an  oath,  not  only  in  respect  to  his 
own  intentions,  but  the  intentions  of  the  co-defendants.  Such  was 
the  understanding  of  the  court  in  Hartman  v.  Stahl,  and  no  reason 
has  been  assigned  for  a  change  of  opinion.  But  it  is  said,  that  the 
case  at  bar  is  not  the  subject  of  a  writ  of  error.  That  it  is  an  ap- 
plication to  the  sound  discretion  of  the  court  of  common  pleas,  with 
which  the  supreme  court  cannot  interfere.  We  are  of  a  different 
opinion.  A  variety  of  cases,  such  as  this,  have  been  reviewed.  If 
the  court  had  stricken  off  the  appeal,  it  would  be  in  the  power  of  the 
court  to  reinstate  it  on  good  cause  shown.  This  is  not  denied  ;  and 
even-handed  justice  requires  a  remedy  when  an  appeal  has  been 
improperly  sustained,  subject  to  the  restriction  that  a  writ  of  error 
would  not  lie  until  final  judgment.  Without  the  parol  testimony, 
the  defendant  in  error  has  no  case.  It  is  plain,  if  we  look  to  the 
record  alone,  no  appeal  was  ever  in  fact  entered  for  William  Ramsay, 
whatever  may  have  been  the  intention  of  the  parties.  The  court 
have  a  legal,  not  an  arbitrary  discretion,  as  has  been  repeatedly  held. 
Clark  0.  Wallace  is  a  case  of  this  kind.  A  defendant,  against  whom 
an  award  of  arbitration  had  been  made,  applied  to  the  prothonotary 
on  the  twentieth  day,  after  night  and  after  the  office  was  shut,  to 
enter  an  appeal.  The  prothonotary  refused  to  go  to  the  office  and 
take  the  appeal.  At  the  next  court,  a  motion  was  made  for  an  order, 
that  an  appeal  might  be  then  entered  nunc  pro  tune,  which  the  court 
refused.  On  a  writ  of  error,  the  decision  was  held  to  be  erroneous. 
In  Clark  v.  Wallace,  all  the  facts  appeared  by  parol,  and  yet  this 
circumstance  was  not  supposed  to  vest  such  a  discretion  in  the  court 
of  common  pleas,  as  to  prevent  the  supreme  court  from  affording 
the  party  relief.  It  must  be  noted,  that  in  the  case  cited  it  was  the 
mistake  of  the  officer.  And  when  this  is  clearly  proved,  the  court 
should  be  liberal  in  allowing  amendment.  But  of  this  there  should 
be  something  more  certain  than  allegation  or  contradictory  proof. 

The  plaintiffs  issued  a.  fieri  facias  to  the  August  term  1825,  against 
William  Ramsay,  pending  the  appeal  entered  by  Sterrett  Ramsay. 
This  was  clearly  erroneous.  Until  the  appeal  is  disposed  of,  no  pro- 
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ceedings  can  be  had  against  the  co-defendant.     In  setting  aside, 
therefore,  the  execution,  the  court  were  right;  but  we  think  they  were 
in  error  in  sustaining  an  appeal  for  William  Ramsay. 
Judgment  reversed,  and  a  venire  de  novo. 


Bredin  against  Dwen. 

Assumpsit,  debt,  detinue  or  account-render  may  be  maintained  against  a 
trustee  named  in  a  will,  to  compel  an  account  of  his  receipts  and  expenditures. 

After  a  judgment  quod  computet  in  an  action  of  account-render,  an  objection 
to  the  plaintiff's  disability  comes  too  late. 

A  stranger  may  not  recover  the  price  of  goods  sold  to  a  ward  against  the  in- 
junctions of  the  guardian  :  and  in  an  action  for  the  same,  the  guardian  is  a  com- 
petent witness. 

ERROR  to  Cumberland  county. 

This  was  an  action  of  account-render  by  John  Dwen  and  Eliza- 
beth his  wife,  late  Elizabeth  Hagan,  against  James  Bredin. 

The  declaration  charged,  "  that  the  said  James  Bredin  render 
(hem,  the  said  John  Dwen  and  Elizabeth  his  wife,  (which  said  Eli- 
zabeth is  a  daughter  and  legatee  of  the  late  Thomas  Hagan  deceased) 
a  reasonable  account  for  the  time  in  which  the  said  James  was  bailiff 
and  receiver  of  the  money  of  them,  the  said  John  and  Elizabeth  his 
wife,  as  executor  of  the  last  will  and  testament  of  the  said  Thomas 
Hagan  deceased,  and  for,  or  by,  reason  of  any  trust  under  said  will, 
or  from  any  cause  or  contract  whatever  arising  to  the  use  and  bene- 
fit of  them,  the  said  John  Dwen  and  Elizabeth  his  wife." 

The  declaration  charges  the  defendant,  as  executor  of  Thomas 
Hagan's  will,  with  having  received  divers  goods,  chattels,  &c.  of  the 
plaintiff,  which  w7ere  bequeathed  to  her  by  the  said  will,  and  the 
issues  and  profits  arising  therefrom,  from  the  7th  of  June  1821,  till 
suit  brought,  without  having  rendered  an  account,  &c.  And  also, 
as  trustee  of  the  real  estate  of  the  said  Thomas  Hagan  deceased, 
which  was  devised  to  the  said  James  Bredin,  in  trust  and  for  the 
use  of  the  said  Elizabeth,  and  with  the  rents  and  profits  thereof, 
£c.  &c. 

On  rules  to  plead,  a  judgment  by  default  was  rendered  against  the 
defendant  on  the  23d  of  August  1830;  and  on  the  18th  of  April 
1831,  auditors  were  appointed,  who  met  several  times.  The  last 
time  they  met  the  following  agreement  was  entered  into : 

"  And  now,  to  wit  March  16th  1832,  the  auditors  having  met,  it 
is  agreed  that  the  accounts  and  matters  in  controversy  between  the 
parties  shall  be  tried  in  the  court  of  common  pleas,  as  if  issues  had 
been  regularly  joined  by  (he  auditors  in  this  case,  to  try  the  same  by 
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the  said  auditors,  the  said  issues  to  be  tried,  without  being  formally 
joined,  as  if  the  same  had  been  regularly  joined  ;  the  same  to  be  tried 
by  the  court  and  jury,  and  subject  to  a  writ  of  error  and  all  other  pro- 
ceedings as  if  this  were  an  adversary  proceeding,  the  death  of  John 
Dwen  being  first  suggested." 

21st  January  1833,  a  jury  being  in  the  box,  the  defendant's  coun- 
sel moved  the  court  to  open  the  judgment  quod  computet,  so  as  to  let 
the  parties  into  an  investigation  of  the  whole  matter  of  liability, 
which  was  objected  to  by  the  plaintiff:  and  the  court  overruled  the 
motion. 

The  plaintiff  then  gave  in  evidence  the  will  of  Thomas  Hagan 
deceased,  as  follows : 

"  It  is  my  will,  and  I  do  hereby  order  and  direct  my  executors 
hereinafter  named,  as  soon  as  convenient  after  my  decease,  to  make 
an  inventory  of  all  my  household  furniture  and  other  personal  chat- 
tels which  shall  come  to  their  knowledge,  and  to  convert  the  same 
into  money  or  active  funds,  either  by  public  vendue  or  private  sale 
as  they  shall  deem  most  suitable  and  advantageous.  It  is  likewise 
my  will,  and  I  do  hereby  direct,  that  the  sums  due  me  by  bonds, 
note,  book  account,  judgment,  or  otherwise  howsoever,  be  collected 
or  secured  by  my  executors  as  soon  after  my  decease  as  practicable. 
Out  of  the  funds  arising  out  of  these  sources,  my  executors  will  pay 
all  my  just  debts  and  funeral  expenses,  and  will  appropriate  the 
balance  in  the  following  manner,  to  wit,  the  one  equal  half  part 
thereof  to  be  paid  over  into  the  hands  of  the  guardian  of  my  daugh- 
ter Elizabeth,  to  be  put  out  on  interest,  and  the  interest  arising 
therefrom  to  be  appropriated  towards  the  support  and  maintenance 
of  my  said  daughter  Elizabeth  for  and  during  her  natural  life  ;  and 
after  her  decease,  it  is  my  will,  and  I  do  order  and  direct,  that  the 
money  be  appropriated  and  distributed  in  the  same  manner  and  for 
the  like  uses  as  is  directed  to  be  done  with  my  real  estate  hereinafter 
given  and  bequeathed ;  and  the  other  equal  half  part  thereof  I  do 
give  and  bequeath  to  my  sister  Bridget,  wife  of  Barney  Carney,  to 
be  at  her  own  disposal.  And  further,  it  is  my  will,  and  I  do  hereby 
order  and  direct,  that  the  interest  arising  from  rny  bank  stock  and 
turnpike  stock  be  paid  over  to  my  said  daughter  Elizabeth  and  my 
said  sister  Bridget  in  equal  parts,  for  and  towards  their  maintenance 
during  their  natural  lives  ;  and  after  the  decease  of  my  said  daughter 
Elizabeth  and  my  sister  Bridget,  it  is  my  will,  and  I  do  order  and 
direct,  that  the  said  stock  be  appropriated  and  distributed  in  the  same 
manner  and  for  the  like  uses  as  is  directed  to  be  done  with  my  real 
estate  hereinafter  given  and  bequeathed.  Further,  it  is  my  will,  and 
I  do  hereby  order  and  direct  that  all  the  lands  and  tenements  and 
real  estate  whereof  I  may  die  seised,  shall  be  valued  by  three  judi- 
cious persons  to  be  appointed  by  the  orphan's  court  of  the  county 
aforesaid,  and  shall  by  them  be  divided  into  two  equal  parts  or  moie- 
ties, which  I  hereby  devise  in  the  following  manner :  one  of  the 
said  parts  or  moieties  (to  be  first  chosen  by  the  guardian  of  my  daugh- 
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ter  Elizabeth)  I  give  and  devise  unto  James  Bredin,  Andrew  Blair 
and  Robert  Irvine,  the  survivors  or  survivor  of  them,  and  the  heirs 
of  such  survivor,  to  and  for  the  uses  and  purposes,  upon  the  trusts, 
arid  under  and  subject  to  the  provisions,  limitations  and  directions 
hereinafter  contained  and  expressed,  viz.  in  trust  to  lease  the  same 
from  year  to  year  to  the  best  advantage,  to  receive  the  rents,  issues 
and  profits  arising  from  the  same,  and  to  pay  the  said  yearly  rents, 
issues  and  profits  into  the  hands  of  the  guardian  of  my  daughter 
Elizabeth  to  be  appropriated  by  him  to  her  maintenance,  education 
and  support,  for  and  during  her  natural  life,  and  in  the  event  that 
my  said  daughter  Elizabeth  shoiild  marry,  and  have  issue  of  her 
body  lawfully  begotten,  and  die  leaving  issue  as  aforesaid,  then  upon 
the  further  trust  to  sell  and  dispose  of  the  said  moiety,  and  to  divide 
the  moneys  arising  from  said  sale  to  and  amongst  her  children  and 
heirs  at  law.  But  in  case  my  said  daughter  Elizabeth  shall  die 
without  issue  as  aforesaid  during  the  lifetime  of  my  sister  Bridget, 
wife  of  Barney  Carney,  then  the  aforesaid  trustees  shall  pay  the 
rents,  issues  and  profits  of  said  moiety  into  the  hands  of  the  said 
Bridget,  wife  of  Barney  Carney,  whose  receipt  shall  be  their  suf- 
ficient voucher  for  the  payment  of  the  same ;  and  in  case  my  daugh- 
ter Elizabeth  should  die  without  issue  as  aforesaid,  after  the  death 
of  my  said  sister  Bridget,  then  the  trustees  aforesaid  shall  either  di- 
vide the  rents,  issues  and  profits  of  the  aforesaid  moiety  to  and 
amongst  the  children  and  heirs  at  law  of  the  said  Bridget,  or  shall 
sell  the  same  and  distribute  the  proceeds  of  said  sale  among  the 
same  in  equal  parts  and  proportions  as  they  in  their  discretion  shall 
judge  most  advisable.  The  other  part  or  remaining  moiety  I  give 
and  devise  unto  James  Bredin,  Andrew  Blair  and  Robert  Irvine,  the 
survivors  or  survivor  of  them  and  the  heirs  of  such  survivor,  to  and 
for  the  uses  and  purposes,  upon  the  trusts,  and  under  and  subject  to 
the  provisions,  limitations  and  directions  hereinafter  contained  and 
expressed,  viz.  in  trust  to  lease  the  same  from  year  to  year,  and  to 
receive  the  rents,  issues  and  profits  arising  therefrom,  and  to  pay  the 
same  into  the  hands  of  my  sister  Bridget,  wife  of  Barney  Carney, 
whose  receipt  for  the  same  shall  be  to  them  a  sufficient  voucher  for 
the  payment  thereof,  yearly  and  every  year  for  and  during  the  natu- 
ral life  of  the  said  Bridget,  and  also  upon  the  further  trust  to  pay 
over  the  said  rents,  issues  and  profits,  upon  the  death  of  the  said 
Bridget,  to  such  person  or  persons,  or  for  such  uses  as  she  shall  di- 
rect and  appoint  by  her  last  will  and  testament ;  and  further,  in 
cae*1  the  said  Bridget  shall  not  make  such  appointment  in  the  nature 
of  a  will,  then  upon  the  further  trust,  either  to  divide  the  rents,  issues 
anu  profits  thereof  to  and  among  her  children  and  heirs  at  law,  or  to 
sell  the  cime  and  make  an  equal  distribution  among  the  children 
and  heirs  aforesaid  of  the  moneys  arising  from  the  sale  thereof,  as 
my  said  trustx'es  in  their  discretion  judge  to  be  most  suitable  and 
advantageous.  I  nominate  and  appoint  Andrew  Blair  to  be  the 

II. N 
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guardian  of  the  person  and  estate  of  my  daughter  Elizabeth,  indul- 
ging a  confident  persuasion  that  he  will  scrupulously  attend  to  the 
formation  of  her  moral  character,  and  the  preservation  of  her  tem- 
poral interests.  It  is  my  wish  and  direction,  that  as  soon  as  arrange- 
ments can  be  made,  she  be  sent  to  complete  her  education  in  the 
sisterhood  of  St  Joseph's,  or  to  any  other  Catholic  seminary.  Lastly, 
I  do  nominate,  constitute  and  appoint  James  Bredin,  Andrew  Blair 
and  Robert  Irvine  to  be  the  executors  of  this  my  last  will  and  testa- 
ment, hereby  revoking  all  wills  by  me  heretofore  made,  and  declar- 
ing this  and  no  other  to  be  my  last  will  and  testament.  In  witness 
whereof,  I  have  hereunto  set  my  hand  and  seal,  this  16th  day  of 
April,  in  the  year  of  our  Lord  1821." 

December  12,  1823,  at  the  request  of  Elizabeth  Hagan  to  the 
orphan's  court,  Mr  Blair  was  discharged  from  his  guardianship,  and 
John  D.  Mahon,  esquire,  was  appointed. 

April  8,  1824,  J.  D.  Mahon  declined  to  accept,  and  on  the  12th  of 
May  1824  Rev.  Patrick  Dwen  was  appointed. 

On  the  23d  of  September  1822,  on  the  petition  of  James  Bredin 
and  Robert  Irvine,  appraisers  of  the  real  estate  were  appointed,  who 
reported  on  the  13th  February  1823,  and  on  the  8th  of  September 
1824  an  election  for  Elizabeth  was  made  by  Patrick  Dwen. 

On  the  24th  of  August  1824,  James  Bredin  and  Robert  Irvine 
settled  an  administration  account,  which  was  confirmed  by  the  su- 
preme court  the  31st  of  October  1826.  Balance  in  the  hands  of 
accountants  823  dollars  64  cents. 

This  account  the  plaintiffs  offered  in  evidence,  and  it  was  objected 
by  defendants  : 

1.  That  the  items  which  are  the  subject  of  settlement  in  this  ac- 
count, are  embraced  in  the  will  read,  and  are  bequeathed  to  Andrew 
Blair  as  a  trustee,  for  the  life  of  said  Elizabeth,  to  pay  over  the  inte- 
rest, &c.  at  his  discretion,  and  that  she  has  no  right,  in  her  own 
name,  to  receive  or  recover  from  the  defendant  any  portion  of  the 
fund  now  referred  to. 

2.  That  a  remedy  is  provided  by  act  of  assembly  in  this  and 
all  similar  cases,  which  is  exclusive,  and  that  so  far  as  regards  the 
matters  now  in  controversy  account-render  will  not  lie. 

These  objections  were  overruled,  and  the  evidence  given  to  which 
the  defendant  excepted. 

A  witness  was  then  called,  to  establish  the  liability  of  James  Bre- 
din for  certain  moneys  of  the  estate. 

The  defendant  "objected  to  any  evidence  going  to  show  that 
James  Bredin  became  liable,  as  executor,  to  the  payment  of  any  mo- 
ney or  in  that  capacity  received  any  funds  of  the  testator,  after  the 
resignation  and  dismission  of  Robert  Irvine,  the  co-executor ;  that 
he,  by  that  act,  became  ftmctus  officio  ;  and  that  this  suit  can  only 
be  sustained  on  contract  or  privity  of  the  parties  ;  and  also,  that  the 
funds  received  as  executor,  were  jointly  received  and  accounted  for, 
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and  that  afterwards  James  Bredin  is  not  singly  liable  ;  and  that  as 
to  the  fund  referred  to  by  the  witness,  he  is  only  charged  in  the  de- 
claration as  executor,  not  as  trustee."  , 

The  objection  was  overruled,  and  exception  taken  by  the  defendant. 

The  substance  of  the  evidence  was,  that  Mr  Bredin  had  received 
moneys  of  the  estate  of  Thomas  Hagan,  with  which  he  was  not 
charged  in  the  administration  account  settled,  and  other  moneys 
which  he  should  have  received,  and  was  therefore  chargeable  with 
them  in  this  action. 

The  plaintiff  then  offered  the  trustee  account  of  James  Bredin  from 
the  16th  of  July  1821  till  the  1st  of  April  1825.  Objected  to  by 
defendants,  for  the  reasons  given  for  objecting  to  the  administration 
account,  and  also  because  there  was  no  division  of  the  property  be- 
tween Elizabeth  Hagan  and  Bridget  Carney,  till  after  the  account 
was  settled  ;  and  that  this  is  a  separate  account  of  the  whole  estate 
by  one  of  two  joint  trustees,  and  does  not  purport  to  be  an  accdunt  of 
the  trust,  in  reference  to  the  plaintiff  in  this  suit ;  also,  that  the 
trustee  under  the  will  of  Thomas  Hagan  was  in  the  performance  of 
his  duty  during  the  period  of  this  account,  and  he  only  could  sue. 
Plaintiffs  only  claim  one  half  the  amount. 

Objections  overruled,  and  exception  by  defendant. 

The  account  was  then  read  to  the  jury. 

The  plaintiffs  then  gave  in  evidence  leases  between  James  Bredin 
and  various  named  tenants,  from  1823  to  1833  inclusive,  and  also 
the  bank  books,  to  show  the  dividends  declared  on  the  stock,  from 
the  settlement  of  the  trustee  account  up  till  suit  brought. 

The  plaintiff  also  gave  in  evidence  what  was  the  amount  of  the 
proceeds  of  lots  from  1825  to  1833. 

Robert  Irvine  was  then  called,  who  said  that  the  balance  of  the 
administration  account  was  in  the  hands  of  Bredin,  and  not  in  his  ; 
that  he  was  an  acting  executor  and  trustee,  up  to  the  time  he  filed 
his  accounts,  but  had  done  nothing  since. 

Robert  Irvine's  trustee  account  was  then  given  in  evidence,  passed 
27th  of  February  1826. 

The  defendants  then  gave  in  evidence  the  guardianship  account 
of  Andrew  Blair,  guardian  of  Elizabeth  Hagan,  passed  9th  of  De- 
cember 1823.  Debit  side  of  account,  717  dollars  and  33  cents, 
received  from  James  Bredin  and  Robert  Irvine  at  different  times ; 
credit  side,  dollars. 

Book  account  for  repairs  done  to  property  by  James  Bredin,  and 
goods  furnished  to  Elizabeth  Hagan,  and  money  paid  to  her,  and 
for  her  boarding,  washing  and  lodging,  from  the  5th  of  November 
1823  till  the  2d  of  January  1829,  1985  dollars  and  12  cents. 

The  plaintiff  then  examined  several  witnesses,  to  prove  that  the 
items  of  James  Bredin's  account  were  extravagant ;  and  several  wit- 
nesses were  examined  by  the  defendant  also,  on  the  same  subject. 

The  plaintiff  then  called,  the  Rev.  Patrick  Dwen,  whose  testi- 
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moiiy  was  objected  to  by  the  defendant,  on  the  ground  that  he  is  the 
guardian  of  the  plaintiff;  that  he  received  part  of  the  moneys,  the 
subject  now  in  controversy,  and  is  interested  in  the  event  of  the  suit. 
(It  had  appeared  in  evidence,  lhat  he  had  received  from  Mr  Bredin 
200  dollars. ) 

The  plaint  iff  stated  the  object  to  be,  to  prove,  that  shortly  after  the 
witness  was  appointed  guardian,  he  notified  Bredin  not  to  pay  over, 
or  allow  advances  to  Elizabeth,  without  his  order  ;  and  also  to  prove 
the  date  ofJier  marriage. 

Objection  overruled,  and  exception  by  defendant. 

The  Rev.  Patrick  Dwen  was  then  sworn,  and  gave  the  evi- 
dence offered. 

The  court  was  respectfully  requested  by  the  defendant's  counsel  to 
charge  the  jury  upon  the  following  points,  and  to  file  their  charge  ; 

1.  That  the  orphan's  court  has  exclusive  jurisdiction  over  the  ac- 
counts of  executors,  administrators,  guardians  and  trustees  appointed 
by  will ;  that  the  settlement  of  such  accounts  cannot  be  compelled 
in  Pennsylvania  by  any  common  law  action  ;  and  that  these  princi- 
ples are  applicable  to  the  facts  of  this  case,  and  should  prevent  the 
recovery  of  the  plaintiff. 

2.  If  the  first  point  should  be  answered  in  the  negative,  then,  that 
the  legal  interpretation  of  the  will  of  Thomas  Hagan  will  not  admit 
of  a  recovery  by  the  plaintiff  of  any  thing  but  the  interest  which 
accrued  annually  upon  the  bank  stock,  all  other  bequests  being  to  a 
trustee,  who  alone  could  maintain  an  action  therefor. 

3.  If  the  first  and  second  points  are  answered  in  the  negative,  then, 
that  the  plaintiff  is  not  entitled  to  recover  any  part  of  the  personal 
estate  of  Thomas  Hagan,  but  only  the  annual  interest  upon  the  one 
half  of  the  balance  thereof,  after  the  payment  of  debts. 

4.  That  the  powers  and  duties  of  the  trustee,  created  by  the  will 
of  Thomas  Hagan,  over  the  person  and  estate  of  Elizabeth  Hagan, 
is  still  subsisting ;  the  orphan's  court  having  had  no  power  to  accept 
of  his  resignation,  he  alone,  therefore,  could  maintain  this  action,  if 
it  can  be  maintained  at  all. 

5.  If  the  orphan's  court  had  jurisdiction  of  the  subject,  then  the 
appointment  of  another  trustee  or  guardian  in  the  room  of  Andrew 
Blair,  clothed  him  with  the  power  to  maintain  this  action,  and  he 
alone  could  legally  receive  the  moneys  claimed  in  this  suit. 

The  plaintiff's  counsel  requested  the  court  to  charge  the  jury  : 

1.  That  the  plaintiff  is  entitled  to  recover  the  amount  of  the  one 
half  of  the  balance  of  the  personal  estate  of  T.  Hagan  deceased,  to  be 
put  out  at  interest  under  the  will. 

2.  That  if  the  jury  believe  that  after  the  Rev.  Mr  Dwen  was  ap- 
pointed, he  gave  notice  to  Mr  Bredin  not  to  let  Elizabeth  Hagan 
liave  goods  out  of  his  store,  or  make  advances  to  her  without  an 
order  from  him,  and  that  he  remonstrated  against  his  giving  her 
goods ;  and  Mr  Bredin  replied  that  Mr  Dwen's  office  as  guardian 
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was  merely  nominal,  and  he,  Mr  Bredin,  disregarded  his  notice — if 
the  jury  believe  these  facts  in  law,  Mr  Bredin  cannot  recover  on 
account  of  his  bill  for  store  goods  one  cent,  nor  will  the  law  allow 
him  any  thing  on  that  account,  and  the  jury  cannot,  if  they  believe 
these  facts  and  circumstances,  allow  him  on  this  account  more  than 
the  plaintiff  is  now  willing  to  allow  him,  to  wit  50  dollars  per 
year. 

By  the  Court.  1st  point.  This  point  is  answered  in  the  negative, 
on  the  ground  that  similar  suits  have  been  sustained  in  Pennsylva- 
nia, and  by  one  of  the  judges  this  action  is  recommended  as  a  suita- 
ble remedy. 

2d  point.  Upon  the  resignation  of  Andrew  Blair  in  1824,  there 
was  no  power  in  the  court  to  supply  his  place,  if  he  be  considered 
in  the  character  of  a  trustee  for  the  life  of  the  plaintiff,  under  the 
will  of  testator  ;  and  to  prevent  the  failure  of  the  trust,  the  interest 
under  the  will  vested  in  the  plaintiff  as  her  guardian,  appointed  by 
the  orphan's  court ;  and  having  so  vested,  it  could  not  afterwards  be 
divested,  under  the  law  of  1825  or  1828,  by  the  appointment  of  a 
trustee.  She  having  come  of  age,  may  maintain  this  action  in  her 
own  name ;  but  she  can  only  recover  the  annual  interest  and  pro- 
ceeds willed  to  her,  and  not  the  fund  itself.  It  is  not  necessary  to 
vest  the  whole  fund  in  her  to  give  effect  to  the  will,  and  to  effectuate 
the  object  of  the  trust.  There  was  only  vested  in  her  the  beneficial 
interest  granted  to  her  by  the  will.  If  necessary  to  give  effect  to 
the  trust,  the  court  has  power  now  to  appoint  a  trustee. 

3d  point.     Answered  in  the  affirmative  as  above  stated. 

4th  point.     Answered  in  the  negative. 

5th  point.     Answered  in  the  negative. 

Second  point  of  the  plaintiff  answered  in  the  affirmative. 

To  this  charge  the  defendants  excepted. 

The  several  bills  of  exception  were  the  subject  of  the  errors  as- 
signed. 

Watts  and  Williamson,  for  plaintiff  in  error. 
Biddle  and  Penrose,  for  defendant  in  error. 

PER  CURIAM. — An  action  of  assumpsit,  debt,  detinue  or  account- 
render,  as  the  case  may  require,  is  expressly  given  by  the  act  of 
1772,  for  any  legacy  or  bequest  of  money,  goods  or  chattels  :  and  if 
this  be  not  a  proper  case  for  account-render,  the  defendant  having 
been  the  receiver  of  the  effects  charged  in  the  declaration,  one  can 
hardly  be  imagined.  The  action  being  proper,  the  judgment  in 
it  precludes  all  the  questions  but  two  that  have  been  attempted  to 
be  raised  out  of  it.  It  is  immaterial  whether  the  plaintiff  or  her 
trustee  be  the  party  originally  entitled.  After  judgment  that  the 
defendant  account,  a  plea  or  objection  to  the  plaintiff's  disability 
comes  too  late. 
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The  open  questions  are,  the  competency  of  the  guardian  as  a  wit- 
ness, ana  the  direction  of  the  court  as  to  the  effect  of  his  testimony. 
Not  a  spark  of  interest  has  been  shown  in  him  ;  and  the  direction 
was  perfectly  proper.  To  determine  that  a  stranger  may  recover 
the  price  of  goods  furnished  to  a  ward  against  the  injunctions  of  the 
guardian,  would  be  to  uproot  the  foundations  of  society.  Nothing 
would  justify  such  an  interference,  but  a  case  of  extreme  necessity, 
founded  on  a  neglect  of  the  guardian's  duty  ;  the  proof  of  which, 
however,  rests  on  the  claimant  of  compensation.  No  such  case  is 
shown  here  ;  and  of  all  the  parties  implicated,  the  plaintiff  in  error 
has  least  room  for  complaint. 

Judgment  affirmed. 
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Pier  against  M'Kinney. 

A  recognizance  taken  by  a  justice  of  the  peace  upon  an  appeal  by  a  de- 
fendant, must  contain  the  condition,  that  the  recognizer  shall  be  discharged 
from  liability  if  the  defendant,  in  the  event  of  the  affirmance  of  the  judgment  of 
the  justice,  shall  pay  the  debt,  interest  and  costs. 

ERROR  to  Warren  county. 

This  was  an  action  by  Robert  M'Kinney  against  William  Pier,  on 
the  following  recognizance  entered  into  by  him  as  bail  of  D.  W. 
Jackson,  who  appealed  from  the  judgment  of  a  justice. 

"  William  Pier,  you  do  acknowledge  to  pay  the  plaintiff  in  the 
above  suit  the  sum  of  195  dollars,  on  condition  that  the  defendant, 
Daniel  W.  Jackson,  shall  be  and  appear  at  the  next  court  of  com- 
mon pleas  in  and  for  the  county  of  Warren,  at  the  court  house  for 
said  county,  on  the  1st  day  of  said  term,  there  to  prosecute  his  ap- 
peal with  effect;  and  on  failure  so  to  do,  to  surrender  the  body  of 
said  defendant  to  the  jail  of  the  said  county,  on  or  before  the  first  day 
of  the  next  term  of  the  court  of  common  pleas:  then  this  bond  to  be 
of  no  effect,  otherwise  to  be  and  remain  in  full  force  and  virtue." 

The  defence  was,  that  it  did  not  contain  the  condition  that  the 
recognizor  should  be  discharged  from  liability  in  the  event  of  the 
defendant's  paying  the  debt,  interest  and  costs.  The  court  below  was 
of  opinion  that  the  recognizance  was  a  good  one,  and  rendered  a 
judgment  for  the  plaintiff". 
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Thompson  and  Galbreath,  for  plaintiff  in  error. 
l-\tttrnuin,  for  defendant  in  error. 

PER  CURIAM. — A  material  condition,  of  which  the  appellant  ought 
to  have  had  the  advantage,  was  left  out  of  his  recognizance;  and  he 
therefore  had  his  appeal  on  terms  less  advantageous  than  the  law 
allowed  it  to  him.  Performance  of  a  condition  not  mentioned  in  the 
instrument,  could  certainly  not  have  been  pleaded  in  defeasance  of  it ; 
for  to  say  that  the  effect  of  the  recognizance  is  to  be  taken  as  it  was 
intended  to  be  by  the  law,  would  be  to  treat  its  actual  form  as  im- 
material in  all  cases.  What  the  contract  was,  can  be  known  but  by 
the  writing  which  is  the  evidence  of  it;  and  it  has  always  been  held 
that  a  recognizance  thus  taken  is  void,  as  an  unauthorized  stipula- 
tion. But  it  is  said  the  defect  ought  to  have  been  taken  advantage 
of  by  pleading  and  oyer.  It  was,  however,  put  directly  in  issue,  that 
there  was  no  such  recognizance  as  that  contained  in  the  scire  facias; 
*  and  although  it  may  have  been  error  to  try  the  plea  of  nul  tiel  record 
by  a  jury,  that  could  not  cure  a  defect  in  the  opinion  of  the  court  as 
to  the  legal  effect  of  the  instrument. 
Judgment  reversed. 


Hind  against  Holdship. 

The  law  does  not  weigh  the  quantum  of  consideration  which  makes  valid  a 
promise  of  one  man  to  pay  the  debt  of  another. 

A  promise  to  one  to  pay  a  debt  due  to  another,  is  valid  although  the  consid- 
eration for  such  promise  docs  not  move  from  the  person  for  whose  benefit  it  is 
made. 

A  promise  to  pay  a  debt  in  consideration  of  an  assignment  for  the  benefit  of 
creditors  is  a  valid  promise. 

ALLEGHANY  county.     Common  pleas. 

This  action  was  by  Thomas  Hind  against  Henry  Holdship.  The 
declaration  charged  the  defendant  with  an  assumption  to  pay  a  debt 
due  by  Patterson  and  Lambdin  to  the  plaintiff.  One  count  laid  the 
consideration  to  be  forbearance  :  another,  an  assignment  by  Patter- 
son and  Lambdin  to  the  defendant  Henry  Holdship,  for  the  benefit 
of  their  creditors. 

The  substance  of  the  proof  upon  which  the  plaintiff  relied,  was, 
that  Patterson  and  Lambdin,  being  manufacturers  and  having  many 
persons  employed,  failed,  and  desired  to  prefer  the  claims  of  their 
workmen :  that,  at  the  time  they  made  a  general  assignment  of  their 
property  to  Henry  Holdship  the  defendant,  Mr  Patterson  expressed 
a  wish  to  prefer  his  workmen,  but  they  were  not  preferred  by  the 
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deed,  in  consequence  of  a  promise  of  Henry  Holdship,  at  the  time, 
that  "  the  hands  should  be  paid  at  any  rate."  The  plaintiff  was  one 
of  them  :  he  was  not  present  when  the  promise  was  made. 

The  court  below  was  of  opinion  that  the  plaintiff  was  not  entitled 
to  recover,  because  there  was  no  proof  that  the  promise  was  in  con- 
sideration of  forbearance ;  and  that  a  promise  to  a  third  person  to 
pay  the  debt  of  another,  was  of  no  validity,  unless  the  consideration 
therefor  moved  from  the  person  for  whose  benefit  it  was  made. 

These  opinions  were  the  subject  of  the  assignment  of  these  errors. 

1.  The  court  erred  in  instructing  the  jury,  that  the  assignment 
alleged  could  form  no  valid  consideration  for  the  promise  of  the  de- 
fendant, unless  the  amount  or  value  assigned  was  in  the  aggregate 
greater  than  the  amount  of  debt  and  liabilities  referred  to  in  the 
schedule. 

2.  In  instructing  the  jury  that  the  plaintiff  could  not  avail  himself 
of  the  defendant's  promise  in  his  favour  made  to  a  third  person,  un- 
less the  consideration  arose  from  himself:  that  if  the  consideration 
proceeded  from  the  person  to  whom  the  promise  was  made,  the  per- 
son for  whose  use  it  is  made  cannot  take  any  benefit  from  it. 

Caldwell,  for  plaintiff  in  error,  cited,  Seymour  v.  Delancy,  6  Johns. 
Cha.  Rep.  222;  CJutt.  on  Con.  7;  1  Saund.  PI.  fy  Ev.  147, 149;  Cro. 
Eliz.  63,  67;  Ibid.  150 ;  1  Sid.  57;  3  Cra.  492;  Schemerhorn  v. 
Vanderheyden,  1  Johns.  140;  Ulhand  v.  Ulhand,  17  Serg.  fy  Rawle 
268 ;  3  Bos.  fy  Pul  149  ;  17  Mass.  404;  1  Cra.  App.  429. 

Fetterman  and  Forward,  contra.  1  Stra.  592;  2'Stra.  933;  Fink 
v.  Cox,  18  Johns.  145 ;  Powell  v.  Brown,  3  Johns.  100;  3  Pick.  207; 
Shear  v.  Mallory,  13  Johns.  496. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — A  promise  to  pay  a  debt  in  consideration  of  an  as- 
signment for  the  benefit  of  creditors,  is  a  valid  promise.  The  author- 
ities cited  are  full  to  the  point.  A  consideration  is  sufficient,  if  it 
arise  from  any  act  of  the  plaintiff,  from  which  the  defendant  or  a 
stranger  derives  any  benefit,  however  small,  if  such  act  is  performed 
by  the  plaintiff,  with  the  assent,  express  or  implied,  of  the  defend- 
ant ;  or  by  reason  of  any  damage,  or  any  suspension  or  forbear- 
ance of  the  plaintiff's  right  at  law  or  in  equity ;  or  any  possibility  of 
loss  occasioned  to  the  plaintiff  by  the  promise  of  another,  although 
no  actual  benefit  accrues  to  the  party  undertaking. 

It  is  sufficient,  that  a  slight  benefit  be  conferred  by  the  plaintiff 
on  the  defendant  or  a  third  person  ;  or  even  if  the  plaintiff  sustain 
the  least  injury,  inconvenience  or  detriment,  or  subject  himself  to 
any  obligation,  without  benefiting  the  defendant  or  any  other  person. 

Itis  not  essential,  that  the  consideration  should  be  adequate  in  point 
of  actual  value.  The  law  does  not  weigh  the  quantum  of  considera- 
tion, having  no  means  of  deciding  on  that  matter  ;  and  it  would  be 
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unwise  to  interfere  with  the  facility  of  contracting,  and  the  free 
exercise  of  the  judgment  and  will  of  the  parties.  The  law  allows 
them  to  be  the  sole  judges  of  the  benefits  to  be  derived  from  their 
bargains,  provided  there  be  no  incompetency  to  contract,  and  the 
agreement  violates  no  rule  of  law. 

There  is  no  case,  where  mere  inadequacy  of  price,  independent  of 
other  circumstances,  has  been  held  sufficient  to  set  aside  a  contract 
between  parties  standing  on  equal  ground,  and  dealing  with  each 
other  without  any  imposition  or  oppression.  And  the  inequality, 
says  Chancellor  Kent,  in  Osgood  v.  Franklin,  2  Johns.  C/ia.  Rep.  23, 
amounting  to  fraud,  must  be  so  strong  and  manifest,  as  to  shock  the 
conscience  and  confound  the  judgment  of  any  man  of  common  sense. 
Many  motives  may  be  assigned  for  Holdship,  who  was  a  creditor  of 
the  firm,  and  desirous  of  being  an  assignee,  coming  under  the  obli- 
gation to  pay  certain  specified  creditors.  Whether  the  contract  is 
advantageous  or  not,  is  not  the  question.  It  is  sufficient,  that  he 
made  the  promise  under  the  idea  that  it  would  be  beneficial.  The 
assignment  was  an  act  done  by  Patterson  and  Lambdin,  which  was 
a  good  consideration  for  a  promise  to  pay.  And  although  the  con- 
sideration does  not  move  from  Hind  the  plaintiff,  the  result  is  the 
same.  For  it  is  well  settled  by  a  series  of  decisions,  which  have  been 
cited  at  the  bar,  "  that  he  for  whose  benefit  a  promise  is  made  may 
maintain  an  action  upon  it,  although  no  consideration  pass  from  him 
to  the  defendant,  nor  any  promise  from  the  defendant  directly  to 
the  plaintiff." 

Judgment  reversed,  and  venire  de  novo  awarded. 


Beeson  against  M'Nabb. 

By  a  proceeding  in  partition  in  .the  orphan's  court,  real  estate  was  sold,  the 
terms  of  which  sale  were,  that  one-third  of  the  purchase  money  should  remain 
in  the  hands  of  the  purchaser,  the  interest  of  which  should  be  paid  to  the  widow 
during  her  life ;  after  the  sale  made,  the  purchaser  transferred  his  bid  to  another, 
who  received  a  deed  directly  from  the  heirs,  and  the  proceedings  in  the  orphan's 
court  were  never  perfected  by  a  return  of  the  order.  Held,  that  in  an  action 
against  the  purchaser  by  the  widow  to  recover  her  interest,  he  could  not  set  up 
this  imperfection  as  a  defence. 

WRIT  of  error  to  Fayette  county. 

The  children  of  John  Stidger  deceased,  presented  a  petition  to  the 
orphan's  court  for  a  writ  of  partition  and  valuation  of  the  real  estate 
of  their  deceased  father :  the  matter  was  proceeded  in  until  an  order 
to  sell  was  granted,  and  a  sale  made  to  George  Bently  upon  the  con- 
dition, that  one-third  of  the  purchase  money  should  remain  in  the 
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hands  of  the  purchaser,  the  interest  of  which  should  be  paid  to  the 
widow  annually.  Bendy  transferred  his  bid  to  Henry  Beeson,  the 
defendant  in  this  suit,  to  whom  the  heirs  made  a  conveyance.  The 
order  of  the  orphan's  court  was  not  returned.  This  was  an  action 
by  Elizabeth  M'Nabb,  the  widow,  against  Henry  Beeson,  to  recover 
one  year's  interest  due  to  her. 

The  defendant  set  up  as  a  defence,  the  imperfection  of  the  pro- 
ceedings in  the  orphan's  court.  But  the  court  below  (Baird,  presi- 
dent) were  of  opinion,  that  the  defence  was  not  available,  and  a  ver- 
dict and  judgment  passed  for  the  plaintiff. 

Ewing  and  Dawson,  for  plaintiff  in  error. 
Austin  and  M'Giffin,  for  defendant  in  error. 

PER  CURIAM. — The  proceeding  in  the  orphan's  court  was  left 
incomplete  ;  but  it  is  not  for  the  defendant  below  to  take  advantage 
of  it.  There  was  a  parol  sale  under  an  order  of  the  orphan's  court, 
and  a  delivery  of  the  possession  to  him  as  a  purchaser,  pursuant  to 
it ;  which,  with  payment  of  a  considerable  part  of  the  purchase 
money,  took  the  contract  out  of  the  statute  of  frauds,  so  that  if  the 
matter  even  stood  upon  that,  it  could  not  be  disputed  but  that  an 
equitable  title  passed.  To  complete  the  legal  title  in  the  orphan's 
court,  it  was  necessary  to  have  the  order  returned,  the  sale  confirmed, 
and  the  estate  decreed  to,  and  confirmed  in  the  purchaser.  That 
was  one  way  of  vesting  the  title;  and  why  was  it  not  pursued? 
Because  another  way  equally  efficacious  was  preferred.  The  chil- 
dren of  the  intestate  in  whom  the  estate  resided,  conveyed  directly  to 
the  defendant ;  and  after  this,  it  would  be  a  mockery  to  permit  him 
to  withhold  the  widow's  interest,  under  a  pretext  that  his  title,  by  the 
proceedings  of  the  orphan's  court,  is  incomplete. 

Judgment  affirmed. 


Commissioners  against  Canan. 

A  suit  and  judgment  against  a  debtor  will  not  bar  an  action  on  a  collateral 
covenant  of  sureties  to  secure  the  payment  of  it. 

ERROR  to  Cambria  county. 

This  was  an  action  by  the  commissioners  of  Cambria  county  for 
the  use  of  the  commonwealth  against  Moses  Canan,  John  Murray 
and  James  C.  M'Guire,  esquires.  Moses  Canan  had  been  the  trea- 
surer of  the  county,  and  his  accounts  were  settled  with  the  common- 
wealth, and  balance  found  to  be  due  by  him  for  tavern  licenses ;  for 
this  balance  he  was  sued  by  an  action  for  money  had  and  received, 
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a  judgment  rendered  against  him,  a  fieri  facias  issued,  his  personal 
property  sold,  and  the  proceeds  applied  to  former  levies.  This  was 
an  action  subsequently  brought  against  him  and  his  sureties,  on  his 
official  bond ;  and  the  only  question  which  arose  was,  whether  the 
judgment  in  the  action  against  Moses  Canan  was  a  bar  to  this. 
The  court  below  (Young,  president)  was  of  opinion  that  it  was  not, 
and  rendered  a  judgment  for  the  plaintiff. 

Stanard  and  Fetterman,  for  plaintiff  in  error,  cited,  Tom  v.  Good- 
rich, 2  Johns.  Rep.  213. 

Bell,  for  defendant  in  error,  cited,  act  of  30th  March  1811,  Pur- 
don's  Dig.  766  ;  Carmack  v.  Commonwealth,  5  Binn.  184. 

PER  CURIAM. — This  is  a  proceeding  against  sureties  on  a  bond 
conditioned  for  the  collateral  performance  of  a  covenant  to  pay  over, 
which  certainly  was  not  merged  in  the  action  for  money  had  and 
received  by  the  principal.  The  action  was  not  on  the  bond,  the  con- 
dition of  which  was  to  pay  only  in  case  the  principal  did  not ;  but  on 
the  direct  evidence  of  the  debt  which  arose  out  of  the  receipt  of  the 
money :  and  it  surely  could  not  make  the  case  the  worse  for  the 
creditor,  that  the  debt  had  been  established  and  default  of  payment 
conclusively  proved  by  a  judgment  at  law.  If  a  judgment  directly 
for  the  debt  were  to  bar  an  action  on  a  collateral  covenant  to  secure 
payment  of  it,  then  a  recovery  against  an  administrator,  in  the  first 
place,  would  prevent  a  recourse  to  his  administration  bond,  which, 
however,  is  had  every  day.  The  judgment  therefore  was  properly 
rendered  for  the  plaintiffs. 

Judgment  affirmed. 


Wallace  against  Cooper. 

An  application  to  take  off  a  nonsuit,  suffered  when  the  cause  was  caUed  for 
trial,  is  to  the  discretion  of  the  court  below,  and  their  refusal  to  take  it  off  is 
not  the  subject  of  a  writ  of  error. 

ERROR  to  Fenango  county. 

This  cause  was  at  issue  and  called  for  trial ;  the  plaintiff  did  not 
appear,  and  the  court  ordered  a  nonsuit.  At  a  subsequent  term, 
the  plaintiff  obtained  a  rule  to  show  cause  why  the  nonsuit  should 
not  be  taken  off,  on  the  grounds  that  the  plaintiffs  claim  was  meri- 
torious, that  he  did  not  know  that  the  cause  was  for  trial,  and  that 
another  action  would  be  barred  by  the  statute  of  limitation.  The 
court  refused  the  plaintiff's  motion. 
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Wallace  and  Selden,  for  plaintiff  in  error. 
Pearson  and  Banks,  for  defendant  in  error. 

PER  CURIAM. — The  cause  being  regularly  called  for  trial,  no  per- 
son appeared  on  the  part  of  the  plaintiff;  so  that  the  nonsuit  entered 
may  be  said  to  have  been  suffered  voluntarily,  and  it  is  consequently 
not  the  subject  of  a  writ  of  error.  The  remedy  was  an  application 
to  the  discretion  of  the  court,  on  a  proper  ground  laid  ;  and  however 
we  may  consider  the  facts  set  out  in  the  plaintiffs  affidavit,  it  is  not 
our  province  to  relieve  him. 

Judgment  affirmed. 


Cooper  against  Bruce. 

In  an  action  of  slander,  the  substance  of  the  words  spoken  must  be  laid  in  the 
declaration  ;  it  is  not  sufficient  that  the  offence  intended  to  be  charged  should 
be  set  out. 

ERROR  to  Beaver  county. 

Slander,  by  Jacob  Bruce  against  John  Cooper.  In  the  plaintiff's 
declaration  the  words  set  out  were,  "Jacob  Bruce"  (the  plaintiff 
meaning)  "  was  guilty  of  buggary  with  a  mare."  The  proof  of  the 
words  spoken  by  the  defendant  of  the  plaintiff  was,  that  "  he  had 
acted  with  a  mare" — "  he  had  been  guilty  with  a  mare" — and  that 
"  he  could  prove  that  Bruce  was  guilty  of  acting  with  a  mare." 
The  defendant's  counsel  asked  the  court  to  charge  the  jury,  that 
this  proof  did  not  support  the  plaintiff's  declaration  ;  but  the  court 
was  of  different  opinion,  and  the  plaintiff  got  a  verdict. 

Watts  and  Forward,  for  plaintiff  in  error,  cited,  Kennedy  v.  Loury, 
1  Binn.  393,  12  Serg.  fy  Rawle  427 ;  Johnston  v.  Tail,  6  Binn.  121 ; 
M'Connel  v.  M'Coy,  7  Serg.  $>  Rawle  223. 

Burke  and  Wilkins,  contra,  cited,  Bui.  JV.  P.  5  ;  Miller  v.  Miller, 
8  Johns.  Rep.  74;  Walton  v.  Singleton,  7  Serg.  fy  Rawle. 

PER  CURIAM. — There  has  been  no  want  of  inclination  on  our  part 
to  sustain  the  action  in  its  present  shape  ;  and  it  seemed  at  first  to  be 
sustained  on  the  rule  laid  down  in  the  conclusion  of  the  opinion  deli- 
vered in  Gundt  v.  Gundt.  But  the  substance  of  the  words  proved  is 
too  generally  laid  ;  and  not  so  much  the  substance  as  the  effect  of  it. 
It  would  have  been  easy  to  set  out  the  very  words,  or  at  least  the 
particular  substance  of  them,  as  proved  by  any  one  of  the  witnesses; 
and  to  have  shown  by  a  colloquium  and  proper  averments,  that  they 
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imputed  the  offence  which  the  plaintiff  has  thought  proper  to  indicate 
in  sweeping  terms.  Why  should  he  be  relieved  from  the  task  of 
doing  so?  Not  one  of  the  words  laid  was  proved  to  have  been 
uttered,  but  live  names  of  the  plaintiff  and  the  animal ;  and  the  court 
ought  not  to  have  instructed  the  jury  that  the  proof  supported  the 
declaration. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Mead  against  Kilday. 

Under  a  judgment  against  an  administrator  nothing  but  the  assets  of  the  de- 
cedent can  be  levied ;  and  if  these"cannot  be  found,  he  can  be  pursued  person- 
ally only  in  an  action  for  a  devastavit. 

A  qualified  property  in  a  chattel  is  sufficient  to  enable  a  plaintiff  to  maintain 
replevin  for  it. 

CRAWFORD  county.     Common  pleas. 

This  was  an  action  of  replevin  by  Philip  Mead  against  Daniel  Kil- 
day for  a  horse. 

Daniel  Kilday  had  a  judgment  on  the  docket  of  a  justice  against 
John  Mead  and  William  Mead,  administrators  of  John  Mead  de- 
ceased, upon  which  he  obtained  an  execution  and  levied  on  the 
horse  in  dispute,  which  was  then  in  the  possession  of  Philip  Mead 
the  plaintiff,  and  sold  it,  and  purchased  it  himself,  upon  the  allega- 
tion that  it  belonged  to  John  Mead,  the  administrator  of  John  Mead 
deceased.  Philip  Mead,  the  plaintiff,  was  the  son  of  John  Mead, 
and  alleged  the  property  was  his  by  purchase  from  his  father.  Two 
questions  arose  on  the  trial  of  the  cause  :  that  of  fact,  to  whom  did 
the  property  belong  1  and  that  of  law,  if  it  did  belong  to  the  father 
John  Mead,  could  it  be  levied  and  sold  upon  a  judgment  against 
him  as  administrator  1  The  court  decided  the  law,  and  the  jury  the 
fact,  in  favour  of  the  defendant. 

Derrickson  and  Farrelly,  for  plaintiff  in  error,  cited  the  fourth  and 
eleventh  sections  of  the  20th  of  March  1810.  1  Bac.  Jib.  374. 

Riddle,  contra,  cited,  1  Salk.  310 ;  1  Wils.  258;  Griffiths.  Chew, 
8  Serg.  <$•  Rawle  17;  2  Saund.  PL  and  Ev.  760;  10  Mod.  25;  5 
Mass.  303 ;  9  Mass.  310 ;  5  Mass.  112  ;  Chilly's  PL  108. 

PER  CURIAM. — The  direction  was  clearly  wrong.  Granting  the 
property  to  have  been  in  the  plaintiff's  father,  yet  it  was  levied  and 
sold  under  a  judgment  against  him  as  an  administrator.  Under 
such  a  judgment  it  is  clear  that  nothing  but  the  assets  of  the  dece- 
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dent  can  be  levied  ;  and  if  these  cannot  be  found,  the  administrator 
can  be  pursued  personally  only  in  an  action  for  a  devastavit.  If,  as 
is  suggested,  the  execution  was  against  the  administrator  personally, 
it  was  void  for  want  of  a  judgment  to  support  it;  and  a  sale  on  it 
could  pass  no  title.  Whether,  then,  the  plaintiff  had  acquired  the 
absolute  ownership  or  not,  he  had,  by  the  bailment,  a  qualified  pro- 
perty which  was  sufficient  to  enable  him  to  maintain  the  action ; 
and  the  direction  ought  to  have  been  that  he  was  entitled  to  recover. 
Judgment  reversed,  and  a  venire  de  now  awarded. 


M'Farland  against  Stewart. 

The  subscription  list  of  a  newspaper  is  not  the  subject  of  a  separate  property, 
but  an  accident  of  the  establishment,  which  passes  with  a  sale  of  the  materials. 

ERROR  to  Mleghany  county. 

This  was  an  action  of  assumpsit  by  John  Anderson,  administrator 
of  John  M'Farland  deceased,  against  Robert  T.  Stewart. 

M'Farland,  in  his  lifetime,  was  the  editor  of  the  "  Alleghany  De- 
mocrat." The  materials  in  the  office  were  levied  on  an  execution. 
After  his  death  they  were  sold  to  Robert  T.  Stewart,  the  defendant, 
by  the  sheriff.  Stewart  purchased  the  establishment  for  the  benefit 
of  the  widow.  Afterwards  he  sold,  with  the  approbation  of  the 
widow,  to  a  third  person,  and  with  it  sold  the  subscription  list.  The 
newspaper  had  never  been  discontinued.  This  action  was  brought 
at  the  instance  of  the  creditors  of  M'Farland,  to  recover  the  value  of 
the  subscription  list  and  custom  of  the  office,  which  had  not  been 
purchased  by  Stewart  but  sold  by  him,  and  which  the  plaintiff 
alleged  was  a  separate  property  and  assets  of  the  decedent,  which 
Stewart  had  sold  and  received  the  money  for.  The  court  below 
(Shaler,  president)  was  of  opinion  that  the  plaintiff  was  not  entitled 
to  recover;  and  instructed  the  jury  to  find  for  the  defendant,  which 
they  did. 

Burk,  for  plaintiff  in  error. 
Fettenman,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  contents  of  the  printing  office  were  sold  on 
an  execution  levied  in  the  lifetime  of  M'Farland  the  decedent,  and 
bought  in  by  Stewart,  who,  it  is  said,  has  since  sold  to  Johns, 
along  with  the  types,  presses,  &c.,°the  advantages  of  the  whole  as  an 
establishment ;  and  the  administrator  of  M'Farland  insists,  in  behalf 
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of  the  creditors,  that  Stewart,  having  sold  these  advantages  as  an 
additional  matter,  is  liable  to  him  for  the  proceeds  as  a  part  of  the 
assets.  I  mi. mlii. 'illy  the  custom  or  business  of  one  established  in 
an  occupation,  may  enable  him  to  sell  the  tools  or  implements  of  the 
trade  for  a  price  beyond  their  intrinsic  value;  and  this  holds  in  an 
especial  manner  in  regard  to  the  subscription  list  of  a  newspaper  to 
which  a  purchaser  succeeds  as  a  part  of  the  establishment.  Is  it, 
however,  the  subject  of  separate  property,  or  but  an  accident  of  some- 
thing else?  The  contract  of  subscription  is  not  assignable;  conse- 
quently the  purchaser  does  not,  in  contemplation  of  law,  succeed  even 
to  the  interest  of  the  seller,  which,  by  the  bye,  as  the  paper  may  be 
discontinued  at  any  moment,  is  not  a  vested,  but  a  contingent  one. 
The  actual  advantage  to  be  derived  from  it  resembles  that  which  is 
derived  from  the  right  of  renewal,  as  it  is  called,  incidental  to  certain 
leases,  which  are  not  at  the  death  of  the  tenant  a  separate  subject 
of  appraisement  or  inventory.  In  the  case  of  an  innkeeper,  the  ad- 
vantages of  the  stand  would  belong  to  the  heir  as  an  incident  of  the 
realty  ;  and  in  the  case  of  a  lawyer  or  physician,  the  expectation  of 
practice  as  a  personal  incident  of  professional  reputation  for  skill, 
would  be  extinguished  by  the  death  of  the  party.  Such  advantages 
then  are  too  ephemeral  or  indeterminate  to  be  the  subject  of  separate 
and  specific  ownership ;  and  whatever  they  may  have  been  in  the 
present  instance,  they  passed  to  Stewart  as  an  accessary  of  the  prin- 
cipal sold  to  him  by  virtue  of  the  execution. 
Judgment  affirmed. 


M'Call  against  Barnheart. 

A  return  of  survey  is  prima  facie  evidence  of  a  survey  on  the  ground,  and  no 
legitimate  inference  can  be  drawn  from  the  fact  that  the  deputy  surveyor  was 
not  called  as  a  witness  to  prove  the  fact. 

ERROR  to  Armstrong  county. 

This  was  an  ejectment  by  Archibald  M'Call  against  John  Barn- 
heart  and  others.  Any  principle  which  arose  in  the  case,  is  suffici- 
ently exhibited  by  the  facts  stated  in  the  opinion  of  the  court. 

The  cause  was  argued  by  White,  for  plaintiff  in  error;  and  Buffing- 
ton,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  plaintiff  gave  in  evidence,  a  patent  for  four  hun- 
dred and  thirty-nine  acres  and  one  hundred  and  five  perches,  and 
allowance,  surveyed  on  a  wan  ant  dated  the  3d  of  July  1794,  in  the 
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name  of  William  Nixon.  The  purchase  money  was  paid  by  judge 
Wilscn.  His  interest  was  vested  in  M'Call,  under  a  judgment,  and 
the  proceedings  thereon,  and  a  deed  to  him  as  the  purchaser,  from 
John  Smith,  marshal  of  the  United  States  court  for  the  district  of 
Pennsylvania.  The  plaintiff  also  gave  in  evidence,  the  draft  of  a 
survey  on  the  warrant  in  the  name  of  Nixon.  The  survey  was  made 
by  George  Ross,  deputy  surveyor,  the  22d  of  November  1808,  and 
was  returned  to  the  surveyor  general's  office  in  1809. 

The  court  charged  the  jury,  that  a  presumption  arose  unfavoura- 
ble to  the  plaintiff,  because  he  rested  his  case  on  the  return  of  sur- 
vey, without  calling  the  deputy  surveyor  to  prove  that  a  survey  had 
been  made.  It  has  been  repeatedly  ruled,  that  the  return  of  survey 
is  prima  facie  evidence  of  a  survey  on  the  ground,  and  no  legitimate 
inference  can  be  drawn  from  the  fact,  that  the  plaintiff  was  satisfied 
with  the  establishment  of  a.  prima  facie  case.  If  the  fact  of  survey 
was  disputed,  George  Ross  was  a  competent  witness  for  the  de- 
fendant as  well  as  the  plaintiff.  No  inference,  unfavourable  to  either 
party,  can  be  fairly  drawn  from  the  omission  to  call  him.  We  can- 
not avoid  seeing  that  the  impression  likely  to  be  made  on  the  jury, 
in  this  part  of  the  charge,  was  prejudicial  to  the  plaintiff. 

In  addition  to  the  evidence  already  stated,  it  was  necessary  to 
prove  a  settlement  on  the  land  ;  and  for  this  the  plaintiff  relied  on 
the  testimony  of  Nicholas  Day.  Day  was  the  agent  of  a  company, 
who  contracted  with  M'Call  for  the  sale  of  a  large  quantity  of  land 
in  Butler  and  Armstrong  counties  ;  and  as  such,  for  the  purpose  of 
fulfilling  the  contract,  he  procured  proof  of  settlement  on  divers  tracts, 
and  with  others,  on  the  tract  in  question.  Among  those  who  proved 
the  settlement  on  the  property  in  dispute,  were  two  of  the  Spanglers. 
The  deponent  believes,  that  George  Spangler  was  one  of  them.  The 
proof  of  settlement  was  forwarded  to  the  land  office,  and  patents  were 
granted  to  M'Call.  There  is  enough  in  the  case  to  show,  that  the 
proceedings  were  had,  with  the  knowledge  and  approbation  of  M'Call, 
or  at  any  rate  that  he  afterwards  ratified  them.  Day,  in  his  depo- 
sition, further  states,  that  he  believes  he  entered  into  articles  with 
Spangler  ;  but  of  this  he  is  not  certain.  If  any  such  contract  was 
made,  of  which  there  is  some  proof,  the  presumption  is,  that  the 
article  of  agreement  is  in  the  possession  of  Spangler,  because  it  is  for 
his  benefit.  These  being  the  facts  submitted  to  the  jury,  I  cannot 
perceive  how  the  court  can  be  justified  in  the  positive  direction 
which  they  gave  them — that  Spangler  had  no  obligation  on  the 
part  of  the  plaintiff  for  any  share  or  part  of  the  land,  and  that  he  was 
thus  without  legal  remedy.  If  it  be  true,  that  the  proof  of  settle- 
ment was  furnished  by  George  Spangler,  who  made  the  settlement, 
after  the  date  of  the  warrant,  it  is  unlikely  it  would  be  done  without 
some  compensation,  either  in  land,  or  in  some  other  way.  The  proof 
is  not  clear,  but  enough  appears  to  leave  the  facts  to  the  jury,  who 
would  be  warranted  in  believing,  that  some  understanding  or  con- 
tract existed  between  the  parties,  which  induced  Spangler  to  furnish 
n. — P 
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the  proof  required  to  enable  M'Call  to  obtain  a  patent.  The  case 
is  clear  of  the  semblance  of  circumvention  or  imposition  ;  nor  is  there 
any  evidence  that  Spangler  has  been  misled  by  bad  advice,  as  the 
judge  seems  to  suppose,  or  that  his  fears  have  been  excited  either 
by  Day  or  others.  This  may  be  imagined  ;  it  certainly  has  not 
been  proved. 

The  survey  and  settlement,  if  duly  made,  entitle  the  plaintiff  to  a 
patent.  If  there  was  a  contract  between  the  parties,  Spangler  was 
in  possession  under  the  contract.  The  improvements  enure  to  the 
benefit  of  both.  The  reason  of  the  delay  in  obtaining  the  patent  has 
not  been  explained  ;  but  that  circumstance  gives  no  title  to  Span- 
gler. He  had  no  right  to  suppose  that  M'Call  Jiad  abandoned  his 
interest  in  the  land.  There  is  no  room  for  such  a  presumption  as 
against  M'Call,  who  had  paid  his  money  and  taken  all  the  steps 
preparatory  to  obtaining  a  patent. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Hart  against  Allen  and  Grant. 

In  an  action  against  a  common-carrier  for  a  loss,  it  is  not  sufficient,  to  entitle 
the  plaintiff  to  recover,  that  there  was  a  defect  about  the  vessel,  or  want  of 
skill  in  the  carrier ;  but  it  must  also  appear  that  such  defect  or  want  of  skill 
contributed,  or  may  have  contributed  in  some  measure  to  occasion  the  loss.  It 
is  the  consequences  of  negligence,  not  the  abstract  existence  of  it,  for  which  a 
carrier  is  answerable.  • 

ALLEGHANY  county.     Common  pleas. 

This  was  an  action  on  the  case  by  Allen  and  Grant  against  Scudder 
Hart  and  others,  surviving  partners  of  the  steamboat  Bolivar. 

The  plaintiffs  gave  in  evidence  a  bill  of  lading,  dated  at  Cincinnati, 
18th  of  December  1826,  of  nine  chests  of  tea  shipped  on  board  the 
Bolivar  for  the  plaintiff  in  Pittsburgh,  "  to  be  delivered  in  good  or- 
der, unavoidable  accidents  and  the  dangers  of  the  river  excepted, 
they  paying  freight,  50  cents  per  hundred  pounds  ;  and  if  the  owners 
of  the  boat  should  be  compelled  to  re-ship  them,  62  cents  per  hun- 
dred pounds."  That  the  teas  were  delivered  to  the  plaintiffs  in  a 
damaged  state,  owing  to  their  having  been  wet.  The  damage  was 
estimated  at  323  dollars. 

The  defendants  gave  in  evidence,  that  on  account  of  the  low  stage 
of  water  it  was  impossible  for  the  Bolivar  to  have  made  her  voyage 
to  Pittsburgh  without  great  damage  to  the  vessel  and  cargo  ;  that 
when  she  arrived  at  Wheeling,  it  was  deemed  prudent  to  re-ship  the 
teas  and  the  residue  of  the  cargo  on  board  of  keel-boats,  and  the  teas 
were  accordingly  put  on  board  a  small  keel-boat  called  thePloughboy, 
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commanded  by  Samuel  Johnston  ;  that  this  boat,  when  on  her  pass- 
age up  the  river,  was  driven  by  a  sudden  squall  of  wind  and  snow 
sidewise,  and  upset,  whereby  the  teas  were  wet  and  damaged ;  that 
she  was  well  fitted  for  the  voyage  ;  that  every  exertion  was  made  to 
save  her;  and  that  Samuel  Johnston,  the  captain,  was  a  man  of  expe- 
rience. 

T<?  rebut  this,  the  plaintiffs  gave  evidence  that  Samuel  Johnston 
was  not  an  experienced  boatman  or  pilot,  and  offered  a  deposition  of 
David  W.  Miller,  taken  under  a  commission ;  which  was  objected 
to,  because  the  last  interrogatory  had  not  been  fully  or  fairly  an- 
swered, and  the  answers  to  the  first  and  second  interrogatories  were 
not  legal  evidence.  These  objections  were  overruled. 

These  errors  were  assigned  to  the  opinion  of  the  court : 

1.  The  court  below  erred  in  admitting  the  deposition  of  David 
W.  Miller. 

2.  The  court  below  erred  in  charging  the  jury,  that  although  the 
accident  in  this  case  resulted  from  the  act  of  God,  and  could  not  have 
been  prevented  by  any  human  prudence  or  foresight ;  and  although 
it  would,  in  this  respect,  come  within  the  exception  that  excuses  the 
carrier  in  case  of  loss  :  still,  if  the  crew  of  the  boat  was  not  sufficient, 
or  if  she  was  not  under  the  control  of  a  master  or  pilot  sufficiently 
skilled  to  perform  the  duties  corresponding  to  his  station,  the  carrier 
cannot  avail  himself  of  the  exception,  nor  excuse  himself  from  respon- 
sibility to  the -owner,  to  the  extent  of  the  injury  done  to  the  goods. 
And  also,  in  substance,  that  if  the  jury  think  that  the  boat  was  not 
fit  for  the  voyage,  or  the  master  not  competent,  or  the  crew  insuffi- 
cient ;  they  ought  to  find  a  verdict  for  the  plaintiff,  whatever  might 
be  their  opinion  as  to  the  real  cause  of  the  upsetting  of  the  boat. 

Fetterman,  for  plaintiff  in  error,  cited,  Bell  v.  Reed,  4  Binn.  137  ; 
Abbot  on  Ship.  218,  251  ;  3  Mass.  481  ;  Phillips  on  Ins.  249. 

Craft  and  Forward,  contra,  cited,  3  Mass.  485  ;  8  Serg.  <$•  Rawk 
557;  Parke  220;  3  Kent's  Com.  235;  3  Esp.  Rep.  127 ;  7  Term 
Rep.  157  ;  1  Conn.  Rep.  487  ;  19  Common  Law  Rep.  213  ;  1  Marsh. 
159. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — Had  the  judge  said  no  more  than  that  the  car- 
rier is  bound  to  provide  a  carriage  or  vessel  in  all  respects  adequate 
to  the  purpose,  with  a  conductor  or  crew  of  competent  skill  or  ability, 
and  that  "  failing  in  these  particulars,  though  the  loss  be  occasioned 
by  the  act  of  God,  he  shall  not  set  up  a  providential  calamity  to  pro- 
tect himself  against  what  may  have  arisen  from  his  own  folly  ;" 
there  would  have  been  no  room  for  an  exception.  But  the  cause 
was  eventually  put  to  the  jury  on  a  different  principle  :  "  though  the 
accident  resulted  from  the  act  of  God,"  it  was  said,  "and  could  not  have 
been  prevented  by  any  human  prudence  or  foresight,  and  though  it  would 


116  SUPREME  COURT  [Pittsburgh 

[Hart  v.  Allen  and  Grant.] 

in  tliis  respect  otherwise  have  come  within  the  exception  that  excuses 
the  carrier  in  case  of  loss:  still,  if  the  crew  of  the  office  were  not  suffi- 
cient, or  if  she  were  not  under  the  control  of  a  master  or  pilot  suffi- 
ciently skilful  to  perform  the  duties  correspondent  to  his  station,  the 
carrier  cannot  avail  himself  of  the  exception."  By  this  the  jury  were 
instructed,  in  accordance,  as  it  was  supposed,  with  the  principle  of 
Belle.  Reed  and  Beelor,  4  Binn.  127,  that  want  of  seaworthiness  has 
the  peculiar  effect  of  casting  every  loss,  from  whatever  cause,  on  the 
carrier,  as  a  penalty,  I  presume,  for  his  original  delinquency,  and  not 
for  its  actual  or  supposed  instrumentality  in  contributing  to  the  dis- 
aster, which  is  admitted  to  have  been  produced,  in  this  instance,  by 
causes  unconnected  with  the  master  or  crew,  and  to  have  been  of  a 
nature  which  no  human  force  or  sagacity  could  control. 

Does  such  a  penalty  necessarily  result  from  the  nature  of  the  con- 
tract *?  A  carrier  is  answerable  for  the  consequences  of  negligence, 
not  the  abstract  existence  of  it.  Where  the  goods  have  arrived  safe, 
no  action  lies  against  him  for  an  intervening  but  inconsequential  act 
of  carelessness :  nor  can  it  be  set  up. as  a  defence  against  payment 
of  the  freight;  and  for  this  plain  reason,  that  the  risk  from  it  was  all 
his  own.  Why,  then,  should  it,  in  any  other  case,  subject  him  to  a  loss 
which  it  did  not  contribute  to  produce,  or  give  an  advantage  to  one 
who  was  not  prejudiced  by  it?  It  would  require  much  to  reconcile 
to  any  principle  of  policy  or  justice,  a  measure  of  responsibility  which 
would  cast  the  burthen  of  the  loss  on  a  carrier  whose  wagon  had 
been  snatched  away  by  a  whirlwind  in  crossing  a  bridge,  merely 
because  it  had  not  been  furnished  with  a  proper  cover  or  tilt  to  pro- 
tect the  goods  from  the  weather.  Yet  the  omission  to  provide  such 
a  cover  would  be  gross  negligence,  but,  like  that  imputed  to  the  car- 
rier in  the  case  before  us,  such  as  could  have  had  no  imaginable 
effect  on  the  event.  A  carrier  is  an  insurer  against  all  losses  with- 
out regard  to  degrees  of  negligence  in  the  production  of  them, 
except  such  as  have  been  caused  by  an  act  of  providence,  or  the 
common  enemy :  and  why  is  he  so  1  Undoubtedly  to  subserve 
the  purposes,  not  of  justice  in  the  particular  instance,  but  of 
policy  and  convenience  :  of  policy,  by  removing  from  him  all  temp- 
tation to  confederate  with  robbers  or  thieves — and  of  convenience,  by 
relieving  the  owner  of  the  goods  from  the  necessity  of  proving  actual 
negligence,  which,  the  fact  being  peculiarly  within  the  knowledge 
of  the  carrier  or  his  servants,  could  seldom  be  done,  /ones  on  Bail. 
108,  109 ;  2  Kent  59,  78.  Such  are  the  rule  and  the  reason  of  it,  and 
such  is  the  exception.  But  we  should  enlarge  the  rule,  or  to  speak 
more  properly,  narrow  the  exception  far  beyond  the  exigences  of 
policy  or  convenience,  did  we  hold  him  an  insurer  against  even  the 
acts  of  providence,  as  a  punishment  for  an  abstract  delinquency, 
where  there  was  no  room  for  the  existence  of  a  confederacy,  or  the 
operation  of  actual  negligence ;  and  to  carry  a  responsibility,  founded 
in  no  principle  of  natural  equity  beyond  the  requirements  of  neces- 
sity, would  be  gratuitous  injustice.  A  delinquency  which  might 
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have  contributed  to  the  disaster,  such,  for  instance,  as  is  imputable 
fo  the  owner  of  a  ship  driven  on  a  lee  shore,  for  a  defect  in  the  rig- 
ging or  sails,  would  undoubtedly  be  attended  with  different  conse- 
quences ;  for  as  it  would  be  impossible  to  ascertain  the  exact  effect 
of  the  delinquency  on  the  event,  the  loss  would  have  to  be  borne  by 
the  delinquent  on' a  very  common  principle,  by  which  any  one  whose 
carelessness  has  increased  the  danger  of  injury  from  a  sudden  com- 
motion of  the  elements,  is  chargeable  with  all  the  mischief  that  may 
ensue  :  as  in  Turberville  v.  Stamp,  Skin.  681,  where  it  was  adjudged, 
that  the  negligent  keeping  of  fire  in  a  close  would  subject  the  party 
to  all  the  consequences,  though  proximately  produced  by  a  sudden 
storm  ;  and  the  same  principle  was  held  by  this  court  in  The  Lehigh 
Bridge  Company  v.  The  Lehigh  Navigation,  4  Rawk  9.  But  it  would 
be  too  much  to  require  of  the  carrier  to  make  good  a  loss  from  ship- 
wreck, for  having  omitted  to  provide  the  ship  with  proper  papers, 
which  are  a  constituent  part  of  seaworthiness,  and  the  omission  of 
them  an  undoubted  negligence. 

But  it  has  been  supposed  that  there  is  a  difference,  depending  on 
the  peculiar  nature  of  affreightment,  between  the  liability  of  a  car- 
rier by  water  and  that  of  a  carrier  by  land  ;  and  that  being  an  insu- 
rer, there  is  necessarily  in  the  contract  of  the  former,  as  in  every  con- 
tract of  marine  insurance,  an  implied  warranty  or  condition  of  sea- 
worthiness. If  that  be  the  foundation  of  the  doctrine,  it  falls  to  the 
ground  in  every  case  like  the  present :  for  it  is  not  to  be  admitted 
that  the  law  of  maritime  contracts  can  be  applied  to  freshwater  trans- 
actions ;  or  that  calling  the  receipt  of  a  carrier  on  the  Ohio  a  bill  of 
lading,  or  the  misapplication  of  other  terms  appropriate  only  to  ma- 
ritime commerce,  can  change  the  essential  character  of  the  things 
designated  by  them.  Steamboats  on  the  Ohio,  and  ships  in  the  for- 
eign or  coasting  trade,  are  subject  to  different  laws,  both  municipal 
and  international,  as  regards  registry,  ownership,  documents,  hypo- 
thecation, insurance,  freight,  wages,  authority  of  the  master,  and  a 
variety  of  other  matters;  as  well  as  the  rights  and  remedies  to  which 
they  give  rise,  and  the  courts  which  have  recognisance  of  them. 
How  far  principles  of  maritime  law  may  be  applicable  to  the  naviga- 
tion of  the  great  American  lakes,  which  are,  in  fact,  inland  seas,  and 
have  been  the  field  of  naval  achievement  and  glory,  it  is  unnecessary 
to  say  ;  but  the  hiring  of  a  boat  for  purposes  of  transportation  on  one 
of  our  freshwater  rivers,  I  take  to  be  attended  with  no  peculiar  inci- 
dent of  a  charter  party  of  affreightment,  the  contract  being  regulated 
exclusively  by  the  common  law.  But  these  incidents  are  immate- 
rial as  to  their  supposed  effect  on  the  present  question,  because  the 
same  rule  in  respect  to  the  vehicle  is  undoubtedly  applicable  to  every 
sort  of  carriage,  the  owner  of  a  ship  being  liable  as  a  common  car- 
rier, on  strict  common  law  principles,  for  damage  occasioned  by  any 
defect  of  seaworthiness,  3  Kent  204 — 206,  just  as  a  carrier  by  land  is 
liable  for  damage  occasioned  by  any  defect  in  his  wagon.  The 
assertion  that  the  carrier  is  bound  to  provide  a  sufficient  vessel,  or 
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bear  the  consequences  of  the  default,  is  nothing  more  than  an  appli- 
cation of  the  general  principle  of  his  responsibility  to  a  specific  case  ; 
and  not  the  designation  of  a  superadded  duty,  as  might  be  supposed 
from  the  particularity  with  which  it  is  repeated  by  elementary  writers 
on  the  subject  of  freight ;  and  hence  perhaps  I  he  origin  of  the  impres- 
sion that  there  is  one  rule  for  the  water,  and  another  for  the  land. 
Independent  of  actual  negligence  in  this  or  any  other  particular,  the 
carrier  is  liable  for  every  loss  which  happens  from  any  other  cause 
thaft  an  act  of  providence  or  the  public  enemy  ;  and  to  make  due 
provision  for  the  transportation  of  the  goods  is  asserted  to  be  his  con- 
cern, because,  by  the  general  principle  of  his  responsibility,  he  is  to 
bear  the  consequences  if  he  omit  it.  That  is  what  I  understand  to 
be  intended  by  the  assertion  that  he  is  bound  to  provide  a  sufficient 
vessel.  But  the  analogy  attempted  to  be  drawn  from  the  contract 
of  insurance  is  still  more  imperfect  in  another  respect.  In  that  con- 
tract, it  is  the  assured  who  enters  into  the  warranty,  which  is  con- 
sequently introduced  for  the  protection  of  the  insurer;  but  there  is 
not  the  same  reason  to  make  it  a  fundamental  and  specific  condition 
of  the  contract,  where  the  owner  of  the  goods  is  fully  protected  by 
the  general  liability  of  the  carrier  for  the  actual  consequences  of  any 
delinquency.  I  confess  that  I  am  unable  to  comprehend  the  rele- 
vancy, or  feel  the  force  of  Mr  Justice  Brae  ken  ridge's  remarks  in 
Bell  t).  Reed  and  Beelor,  that  "where  the  owner  insures  his  ship,  he 
remains  his  own  carrier  ;  and  the  undertaking  of  the  third  person  is, 
that  the  ship  shall  perform  the  voyage  safely.  But  it  is  implied  in 
the  undertaking,  that  the  owner,  the  carrier,  shall  provide  a  sufficient 
vessel ;  and  where  the  insurance  is  on  goods,  it  is  implied  that  they 
shall  be  taken  on  board  of  a  sufficient  vessel."  By  this  elaboration 
of  the  contract,  he  evidently  failed  to  put  the  owner  and  carrier  as 
the  same  person  sustaining  different  characters,  in  the  place  of  the 
insurer  designated  as  a  third  person ;  which  was  the  most  material 
matter  of  all  to  complete  the  parallel.  Let  it  be  conceded  that  in 
the  case  of  a  common  insurance,  the  insured  is,  in  point  of  law,  what 
he  may  be  in  point  of  fact,  the  carrier  of  his  own  goods ;  and  that 
his  warranty  of  seaworthiness  is  made  with  the  insurer,  a  distinct 
person.  But  where,  as  in  the  case  before  us,  the  carrier  is  himself 
the  insurer,  with  whom  is  his  warranty  supposed  to  be  made  ?  Ac- 
cording to  the  hypothesis  of  Judge  Brackemidge,  it  is  made  with 
himself.  If  the  office  of  the  warranty  is,  as  I  think  it  must  in  all 
cases  be  admitted  to  be,  to  protect  the  insurer  from  the  deceit  of  the 
owner  of  the  gopds,  it  is  not  easy  to  see  how  the  latter  can  found  a 
right  on  the  breach  of  it.  But  even  in  the  case  of  an  ordinary  policy, 
where  seaworthiness  is  an  admitted  condition  of  the  contract,  its 
exact  performance  is  not,  it  seems,  indispensable  in  all  cases  ;  as  was 
held  in  Weir  ».  Aberdeen,  2  Barn.  <$•  Aid.  320,  where  unworthiness 
at  the  commencement  of  the  risk  was  held  insufficient  to  bar  a  reco- 
covery  for  a  loss  which  happened  after  the  defect  had  been  removed; 
and  this  on  the  evident  ground  that  the  insured  should  not  have 
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advantage  from  the  accidental  existence  of  negligence  without  hav- 
ing been  prejudiced  by  it.  On  the  same  principle,  it  was  determined 
in  Annen  v.  Woodman,  3  Taunt.  299,  that  a  breach  of  the  warranty 
has  not  a  retrospective  operation  so  as  to  avoid  the  liability  of  the 
insurer  for  a  previous  loss. 

Standing  thus  on  the  principles  of  the  contract,  it  remains  to  be 
seen  how  the  question  stands  on  authority.  The  only  thing  in  the 
books  like  a  judicial  decision  of  the  point  against  the  carrier,  is  the 
already  quoted  nisiprius  opinion  of  Mr  Justice  Brackenridge,  which 
is  supposed  to  have  been  affirmed  by  this  court  in  bank,  and  which, 
therefore,  merits  a  particular  examination.  It  had  relation  to  a  case 
of  stranding  by  storm,  in  which  the  point  of  defence  was,  that  the 
loss  had  been  occasioned  by  the  act  of  God;  to  rebut  which,  evidence 
was  given  of  want  of  seaworthiness  by  reason  of  certain  defects  in 
the  cable  and  hull.  The  matter  was  put  to  the  jury  as  a  question  of 
fact,  and  found  for  the  carrier ;  and  the  owner  of  the  goods  appealed 
from  an  adverse  determination  of  his  motion  for  a  new  trial.  The 
judge  certainly  did  charge  that  it  lies  at  the  bottom  of  the  contract, 
as  a  condition  on  which  the  custody  of  the  goods  is  charged,  that 
the  vehicle  be  a  good  one ;  and  that  if  it  be  not,  the  carrier  cannot,  to 
excuse  himself,  from  a  subsequent  loss,  allege  that  it  was  inevitable. 
That  he  cannot  urge  the  act  of  God  as  an  excuse,  when  he  himself 
had  not  used  the  human  means  and  precautions  which  he  had  un- 
dertaken and  was  bound  to  use;  and  that  even  a  stroke  of  lightning, 
or  a  squall  in  the  harbour's  mouth,  ought  not  to  be  alleged  by  one 
who  has  fraudulently  taken  goods  into  an  unfit  vessel.  That  he 
called  it  fraud  to  do  so;  and  that  it  is  the  faithful  carrier  only  who 
can  be  excused  on  the  ground  of  an  act  of  providence.  That  in  the 
case  of  an  accident  from  winds  or  waves,  it  is  impossible  to  say,  but 
the  un worthiness  of  the  vessel  may  have  contributed  to  render 
the  loss  inevitable;  and  that  un  worthiness  being  established,  the 
legal  presumption  is,  that  it  was  the  cause  of  the  accident.  This  is 
the  substance  of  the  charge  ;  and  it  is  evident  from  if,  that  in  fixing 
I  he  carrier  with  consequences  to  which  his  negligence  may  have  in 
nowise  contributed,  the  judge  considered  the  law  as  dealing  with 
him  for  a  fraud.  In  the  remarks  subjoined  to  his  report  of  the  trial, 
he  avows  that  his  opinion  is  not  founded  on  the  authority  of  adjudged 
cases,  but  on  analogies  drawn  from  the  contract  of  insurance,  though 
it  be  notorious  that  a  breach  of  the  warranty  of  seaworthiness  is  not 
not  visited  on  the  assured  as  a  penalty,  but  operates  to  avoid  the 
policy  by  the  failure  to  perform  it  as  a  precedent  condition.  Our 
present  business,  however,  is  not  with  the  reasons  of  the  judge,  but 
lo  ascertain  exactly  how  far  his  position  was  established  by  the 
judges  in  bank.  In  delivering  the  opinion  of  the  court,  the  Chief 
Justice  remarked  that  there  was  no  complaint  of  error  of  law;  and 
that  the  law  had  been  laid  down  fairly,  the  fact  of  seaworthiness 
having  been  left  to  the  jury.  The  generality  of  this  remark  is  to  be 
qualified  by  the  subject  matter  of  which  it  was  predicated.  Un- 
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doubtedly  there  was  no  room  for  complaint  in  respect  of  the  law,  nor 
could  there  be,  by  the  owner  of  the  goods,  who,  as  the  appellant  from 
a  verdict  against  him,  was  alone  competent  to  complain  ;  for  the  law 
was  certainly  laid  down  fairly,  to  say  the  least,  as  to  him.     Beside, 
all  the  remarks  of  the  judge  which  were  strictly  relevant  to  the  case 
before  him,  in  which  the  species  of  the  alleged  unworthiness,  espe- 
cially the  defectiveness  of  the  cable,  would  have  had  an  immediate 
and  powerful  effect  in  leading  to  the  catastrophe,  seem  to  have 
been  warranted  by  the  evidence.     Now  it  was  these  remarks  with 
which,  on  the  motion  for  a  new  trial,  the  court  in  bank  had  to  do  ; 
and  it  would  have  been  a  departure  from  the  known  habit  of  the 
Chief  Justice,  and  perhaps  even  from  the  dictates  of  propriety,  to 
have  made  the  real  or  supposed  errors  of  the  judge  in  an  abstract 
principle,  the  subject  of  critical  remark.     But  that  the  Chief  Justice 
admitted  the  solidity  of  the  abstract  principle,  is  made  more  than 
doubtful  by  his  own  compendious  statement  of  the  principle  which 
he  deemed  applicable  to  the  case.     "  The  man,"  said  he,  "  who 
undertakes  to  transport  goods  by  water  for  hire,  is  bound  to  provide 
a  vessel  sufficient  in  all  respects  for  the  voyage,  well  manned  and 
furnished  with  sails,  anchors  and  all  necessary  furniture.     If  a  loss 
happens  through  defect  in  any  of  these  respects,  the  carrier  must  make 
it  good."     What  he  would  have  said  of  a  loss  admitted  to  have  hap- 
pened not  through  defect  in  any  of  these  respects,  it  is  easy  to  con- 
jecture from  the  guardedness  of  his  expression;  and  I  therefore  take 
the  adjudication  of  the  court  in  bank  to  be  an  authority  against  the 
principle  to  which  it  has  been  cited ;  so  that  the  judgment  below,  in 
the  case  before  us,  rests  on  the  opinion  of  Mr  Justice  Brackenridge 
alone,  not  only  unsupported,  but  contradicted  in  an  important  parti- 
cular by  the  other  judges.     If,  as  I  have  said,  want  of  seaworthiness 
were  a  fraud,  it  would  vitiate  the  contract  entirely  ;   yet  such  a  no- 
tion as  the  avoidance  of  the  contract  for  this  cause,  has,  I  believe, 
never  been  entertained.     That  the  law  would  presume  that  the  loss 
arose  from  unworthiness  admitted  or  established,  is  a  more  reason- 
able position  ;  but  would  the  presumption,  as  the  judge  seemed  to 
think,  be  conclusive  1     I  am  at  a  loss  to  conjecture  why  it  should. 
The  notion  seems  to  rest  on  the  same  foundation  as  the  avoidance 
of  the  contract  for  fraud,  and  is  evidently  untenable  in  a  case  where 
the  reverse  of  the  presumption  is  admitted,  or,  what  is  the  same 
thing,  is  a  postulate  of  the  argument.     The  only  other  authority 
which  seems  to  bear  at  all  on  the  point,  is  the  case  of  Amies  v.  Ste- 
vens, 1  Stra.  128,  cited  by  Justice  Brackenridge,  but  more  conso- 
nant, it  seems  to  me,  to  the  opinion  of  Chief  Justice  Tilghman.    The 
hoy  of  a  carrier  with  goods  on  board   was  sunk,  coming  through  a 
bridge,  by  a  sudden  gust  of  wind.     The  owner  of  the  goods,  insist- 
ing that  the  carrier  was  chargeable  with  negligence  in  going  through 
at  such  a  time,  offered  evidence  to  show  that  if  the  hoy  had  been  in 
good  order,  it  would  not  have  sunk  with  the  stroke  it  received  ;  and 
thence  inferred  the  carrier  liable  for  all  accidents  that  might  have 
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been  prevented  by  putting  the  goods  into  another  hoy.  But  Chief 
Justice  Pratt  held  the  carrier  not  liable,  the  damage  having  been 
occasioned  by  the  act  of  God.  For  though  the  carrier  ought  not  to 
have  ventured  to  shoot  the  bridge  if  the  bent  of  the  weather  had 
been  tempestuous  ;  yet  this  being  only  a  sudden  gust  of  wind,  had 
entirely  differed  the  case.  And  no  carrier,  he  said,  is  obliged  to  have 
a  new  carriage  for  every  journey,  it  being  sufficient  if  he  provides  one 
which,  without  any  extraordinary  accident,  such  as  this  was,  will 
probably  perform  the  journey.  From  this,  it  seems  to  have  been 
the  opinion  of  the  Chief  Justice,  that  to  render  a  carrier  liable  for  an 
act  of  providence,  it  is  necessary  that  his  own  carelessness  should 
have  co-operated  with  it  to  precipitate  the  event.  But  the  case  is  of 
greater  value  in  ascertaining  the  requisite  degree  of  ability  and  skill 
in  the  captain  and  crew  ;  which,  according  to  the  principle  just 
stated,  is  not  to  be  measured  by  the  exigences  of  a  crisis,  but  by  its 
sufficiency  to  conduct  the  vessel  safely  to  the  place  of  destination  in 
the  absence  of  extraordinary  accident.  Nor  is  the  carrier  bound  to 
provide  a  captain  who  has  already  made  a  voyage  as  such,  if  he 
has  acquired  a  competent  share  of  skill  in  any  other  station.  The 
first  question,  therefore,  will  be,  whether  the  captain  and  crew  of 
the  boat  had  the  degree  of  ability  and  skill  thus  indicated  ;  and  if  it 
be  found  that  they  had  not,  then  the  second  question  will  be,  whe- 
ther the  want  of  it  contributed  in  any  degree  to  the  actual  disaster  : 
but  if  either  of  these  be  found  for  the  carrier,  it  will  be  decision  of 
the  cause.  It  seems,  therefore,  that,  though  the  exceptions  to  the 
admission  of  the  deposition  are  unfounded,  the  cause  ought  to  be 
put,  on  these  principles,  to  another  jury. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


M'Ginn  against  Holmes. 

Bills  or  notes  of  a  third  person,  taken  for  a  precedent  debt,  without  a  special 
agreement  to  the  contrary,  are  not  payment  before  the  proceeds  are  received. 
Hence,  the  assignor  of  a  bill,  under  such  circumstances,  is  not  a  competent  wit- 
ness in  an  action  for  its  recovery ;  he  being  liable  for  his  own  debt  in  the  event 
of  a  failure  to  recover  by  the  plaintiff. 

ERROR  to  Meghany  county.     Common  pleas. 

This  was  an  action  of  assumpsit  by  Sheply  R.  Holmes  and  Charles 
Wallace,  assignees  of  Lewis  Peters,  for  the  use  of  Edward  Patchel, 
against  Matthew  M'Ginn,  to  recover  the  price  of  leather  sold  to  the 
defendant. 

Lewis  Peters,  being  the  owner  of  a  lanyard  and  stock,  made  an 
assignment  of  it  to  Holmes  and  Wallace,  in  trust  for  the  benefit  of 
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certain  of  his  creditors.  Holmes  and  Wallace  gave  a  written  au- 
thority to  Peters  to  manage  the  yard  and  to  replenish  the  stock,  and 
to  sell  and  appropriate  the  proceeds  to  the  discharge  of  the  preferred 
debts.  Lewis  Peters,  in  the  course  of  this  agency,  sold  a  quantity 
of  leather  to  the  defendant  Matthew  M'Ginn,  and  charged  him  with 
it  in  the  books.  Peters  was  indebted  to  Edward  Patchel,  and  as- 
signed to  him,  with  the  consent  of  his  assignees,  the  account  of 
M'Ginn,  for  which  this  suit  was  brought.  On  the  trial  of  the  cause, 
Lewis  Peters  was  offered  as  a  witness,  after  having  been  released  by 
his  assignees,  to  whom  the  defendant  objected,  on  the  ground  of  in- 
terest. The  court  overruled  the  objection,  and  sealed  a  bill  of  ex- 
ceptions, which  was  the  subject  of  the  error  assigned  and  argued  by 

Burke,  for  plain  tiff  in  error. 
Forward,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — Peters  undoubtedly  had  an  interest  which  dis- 
qualified him  as  a  witness,  and  one  which  was  not  removed  by  the 
release  of  the  assignees,  to  whom  he  was  liable  for  nothing.  His 
competency  depended  on  whether  his  interest  in  the  debt  assigned 
to  Patchel  was  extinguished  by  the  express  or  implied  terms  of  the 
assignment.  It  is  immaterial  to  the  question,  whether  Patchel  de- 
rived title  immediately  from  Peters,  or  through  the  assignees,  as  all 
the  parties  in  interest  had  joined  in  the  transfer.  This  transfer  was 
made  to  Patchel  in  recompense  of  a  debt  paid  by  him  for  Peters  as 
his  special  bail ;  and  if  it  were  taken  by  Patchel  at  his  risk,  and 
as  absolute  payment,  the  interest  of  Peters  would  bedevested.  But 
that  must  depend  on  the  terms  where  they  are  express,  or  those 
implied  by  the  law  where,  as  here,  the  parties  are  silent ;  and  it  seems 
there  is  no  difference  in  this  respect  between  a  legal  and  an  equitable 
assignment,  the  acquirement  of  the  beneficial  interest  in  a  chose  in 
action  being  unaffected  by  any  supposed  peculiarity  in  the  form  of 
the  transfer.  In  Tyson  t>.  Pollock,  1  Penns.  Rep.  381,  it  was  at- 
tempted to  be  shown,  as  a  clear  result  of  the  authorities,  that  the 
bills  or  notes  of  a  third  person  taken  for  a  precedent  debt,  without  a 
special  agreement  to  the  contrary,  are  not  payment  before  the  pro- 
ceeds are  received  ;  and  if  so,  the  debt  of  the  witness  would  continue 
to  stand  against  him  in  the  event  of  a  failure  to  recover.  His  inter- 
est, then,  was  indisputable,  and  one  which  could  be  released  but  by 
the  party  calling  him.  Patchel  should  therefore  have  released  him 
from  liability,  and  thrown  himself  exclusively  on  this  claim  as  his 
only  resource. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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The  Commonwealth  against  Brannon  et  al. 

The  circuit  court  has  not  jurisdiction  of  criminal  cases  which  originate  in  the 
mayor's  court  of  the  city  of  Pittsburgh. 

FETTERMAN  moved  for  the  allowance  of  a  habeas  corpus  to 
remove  into  the  circuit  court  an  indictment  against  the  defendants 
for  an  assault  and  battery  with  an  intent  to  murder,  depending  in 
the  mayor's  court  of  the  city  of  Pittsburg. 

PER  CURIAM. — By  the  fourth  section  of  the  act  of  1799  consti- 
tuting the  circuit  court,  the  judges  are  empowered  "to  try  any  capital 
or  other  criminal  case  which  shall  have  been  removed  into  the  said 
circuit  court  in  the  manner  which  now  is,  or  hereafter  may  be,  di- 
rected by  law,  though  not  sitting  as  a  court  of  oyer  and  terminer, 
upon  any  indictment  which  may  have  been  found  at  any  county 
court  of  oyer  and  terminer  or  sessions  of  the  peace."  Though  a 
mayor's  court  is,  to  some  purposes,  a  court  of  quarter  sessions,  hav- 
ing the  jurisdiction  of  one  as  to  offences  committed  within  the  limits 
of  the  city,  it  is  not  a  county,  but  a  corporation  court ;  and  there- 
fore not  within  the  letter  of  the  act.  Nor  is  it  within  the  meaning; 
for  it  has  jurisdiction  also  of  local  matters  of  police,  and  it  was  not 
intended  to  burthen  the  ordinary  courts  with  the  trial  of  these.  The 
point  is  not  new,  having  been  ruled  in  the  Commonwealth  v.  Light- 
ner,  at  a  circuit  court  for  Lancaster  in  April  last,  when  a  habeas 
corpus,  removing  an  indictment  from  the  mayor's  court  of  that  city, 
was  quashed.  There  is  no  provision  in  the  charter  of  Pittsburgh  to 
authorise  such  a  removal,  and  we  are  clearly  of  opinion  that  the  cir- 
cuit court  has  not  jurisdiction. 

Fetterman  took  nothing  by  his  motion. 
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Harbeson  against  Jack. 

An  accidental  or  temporary  suspension  of  the  actual  occupancy  of  land  does 
not  place  it  in  such  ,a  condition  as  will  authorize  a  sale  of  it  for  taxes  as  un- 
seated. 

ERROR  to  Indiana  county. 

This  was  an  action  of  ejectment  by  the  executors  of  William  Jack 
against  Robert  Harbeson  and  George  Bearinger  to  recover  a  tract  of 
land  upon  the  following  facts  and  circumstances. 

A  warrant  of  3d  of  March  1774  issued  to  Mary  Graham  for  two 
hundred  acres,  on  which  a  survey  of  two  hundred  and  eighty-one 
acres  was  made  and  returned. 

On  the  14th  of  June  1787,  the  commissioners  of  Westmoreland 
county,  of  whom  William  Jack  was  one,  sold  and  conveyed  the  land 
to  Benjamin  Neely  for  18  shillings  and  2  pence,  taxes  due  for  the 
same  as  unseated.  On  the  20th  of  September  1787,  Neely  con- 
veyed to  William  Jack. 

On  the  28th  of  June  1806,  William  Jack  leased  to  James  M'Neil 
for  five  years  from  the  1st  of  April  1806,  who  was  to  clear  twenty- 
five  acres  and  pay  the  taxes.  M'Neil  entered  into  possession,  and 
continued  it  until  the  19th  of  January  1813,  when  Jack  again  leased 
(o  him  for  one  year,  from  the  1st  of  A'pril  1813,  at  a  rent  of  12  dollars 
and  50  cents,  and  he  continued  in  possession  until  the  1st  of  April 
1819  at  the  same  rent. 

In  1817  James  LafTerty  entered  into  possession  under  M'Neil. 

On  the  26th  of  May  1827,  Jack's  executors  brought  an  ejectment 
against  M'Neil  and  LafTerty,  and  on  the  26th  of  September  1828, 
judgment  was  rendered  for  the  plaintiffs  ;  at  which  time  there  was 
on  the  land  a  cabin,  house  and  barn,  and  seventy  acres  cleared. 

On  the  5th  of  November  1828,  the  commissioners  of  Indiana 
county  issued  their  warrant  to  the  assessor  and  assistant  assessors  of 
the  township  in  which  the  land  is,  to  value  and  assess  the  taxable 
property  in  said  township,  at  which  time,  and  also  on  the  17th  of 
December  in  the  same  year,  there  was  no  person  residing  on  said 
land.  That  the  assessor  and  his  assistants  assessed  the  said  land  as 
unseated,  in  the  name  of  William  Jack,  and  imposed  a  county  tax 
for  1829  of  1  dollar  and  40  cents,  which  assessment  was  made  when 
there  was  no  person  residing  on  the  land,  and  which  was  duly  re- 
turned to  the  commissioners  of  the  county.  That  the  supervisor 
or  highways  for  1829  did,  prior  to  the  23d  of  June  1829,  assess  a  road 
tax  of  2  dollars  and  10  cents  on  said  tract,  as  unseated,  in  the  name 
of  William  Jack.  That  said  county  taxes  remained  due  and  unpaid 
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for  one  whole  year,  when  the  commissioners  returned  the  same  to  the 
county  treasurer,  to  be  collected  according  to  law.  The  treasurer 
having  given  due  notice  of  the  time  and  place  of  sale,  did,  on  the 
second  Monday  of  June  1830,  sell  the  same  in  due  and  legal  form  to 
Robert  Harbeson,  one  of  the  defendants,  for  2  dollars  and  27  cents, 
and  on  the  22d  of  June  1830  duly  executed  and  delivered  his  deed 
for  the  same  to  Harbeson.  That  after  two  years  from  the  time  of  said 
sale  had  expired,  the  said  Harbeson,  by  virtue  of  his  said  purchase, 
entered  upon  and  took  possession  of  the  land.  That  Bearinger  is  the 
tenant  of  Harbeson.  That  the  road  tax  remained  unpaid  until  the 
26th  of  June  1833,  when  it  was  paid  to  the  treasurer  by  Harbeson. 

The  plaintiff's  and  defendant's  counsel  put  several  points  to  the 
court,  the  substance  of  all  of  which  was,  to  elicit  a  direction  to  the 
jury,  whether  the  situation  of  the  land  in  dispute  was  such  as  to  jus- 
tify a  sale  of  it  for  taxes.  The  court  (Young,  president)  was  of 
opinion  that  the  land  was  not  unseated,  in  the  meaning  of  the  act 
of  assembly,  and  directed  the  jury  to  find  for  the  plaintiff. 

Stannard  and  Alexander,  for  plaintiff  in  error,  cited,  12  Serg.  fy 
Rawle  299  ;  Stokely  v.  Boner,  10  Serg.  fy  Rawle  254  ;  4  Yeates  330  ; 
/Aid.  537  ;  Bixler  v.  Baker,  4  Binn.  218  ;  Hubley  v.  Keyser,  2 
Penns.  Rep.  496  ;  Ibid.  503  ;  M'Clellan  v.  M'Calraent,  3  Penns. 
Rep.  106. 

White,  for  defendant  in  error,  cited,  Act  of  6th  of  April  1802  ;  Bard 
v.  Ramsay,  9  Serg.  fy  Rawle  109;  Irwin  v.  Helm,  13  Serg.  <$•  Rawle 
151  ;  Parish  v.  Stevens,  3  Serg.  fy  Rawle  299;  Cox  v.  Grant,  1 
Yeates  164  ;  Act  of  1779,  sec.  26  ;  2  Dallas 's  Laws  457. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — In  Stokely  v.  Boner,  10  Serg.  fy  Rawle  254,  it  was 
determined,  that  untenanted  land  from  which  profits  have  not  been 
drawn,  may  be  taxed  as  unseated  ;  but  that  where  profits  continue 
to  be  drawn,  the  public  must  look  to  the  person  of  the  owner.  It  was 
doubted,  however,  whether  the  owner  may  not  abandon  the  posses- 
sion and  the  land  together,  and  thus  exonerate  himself  from  personal 
liability.  If  he  could  not,  his  case  would  be  a  hard  one  ;  for  such  a 
liability  might  descend  on  him  without  his  consent,  and  without  a 
correspondent  benefit  from  his  ancestor,  which  is  indispensable  to  a 
personal  charge  at  the  common  law.  It  would  therefore  seem  un- 
reasonable to  impute  to  the  legislature  an  intent  to  prevent  him  from 
surrendering  to  the  public  a  worthless  property  in  discharge  of  its  own 
burthen.  But  though  it  seems  pretty  clear  he  may  do  this,  the  sur- 
render must  be  entire,  unlimited  in  duration,  and  evinced  by  acts 
that  leave  no  doubt  of  the  intention.  What  is  the  evidence  of  it  here  1 
It  is,  that  the  executors  of  Jack  recovered  in  ejectment  from  the  ten- 
ants of  their  testator,  in  the  latter  part  of  September  ;  and  that  the 
•JGiants  left  the  place  a  few  days  afterwards  in  a  state  of  dilapi- 
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dation,  it  is  true,  but  with  a  house  and  barn  on  the  premises,  and 
with  seventy  acres  cleared,  six  or  seven  of  which  were  in  rye  ;  that 
it  remained  in  this  state  till  the  February  following  ;  and  that  it  was 
assessed  as  unseated  in  the  interval.     It  requires  but  a  statement  of 
these  facts  to  show  that  there  was  but  an  accidental  and  temporary  sus- 
pension of  the  actual  occupancy,  which,  if  it  were  allowed  to  reduce 
the  premises  to  the  condition  of  an  unseated  tract,  would  also  subject  a 
house  in  Philadelphia,  locked  up  during  a  summer  excursion  of  the 
inmates,  to  assessment  and  sale  as  unseated.     The  argument  on  the 
other  side  is,  that  the  legislature  meant  to  subject  the  land  itself  to 
satisfaction  in  all  cases  whatever  where  satisfaction  might  not  be  had 
on  the  premises  from  person  or  property.     In  Burd  v.  Ramsay,  9  Serg. 
<£•  Rawle  114,  it  was  thought,  however,  that  the  legislature  antici- 
pated the  occurrence  of  exceptions  which  were  deemed  too  unfrequent 
and  unimportant  to  merit  particular  provision.     There  are  innumera- 
ble instances  of  lots  inclosed  for  pasturage,  or  to  prevent  them  from 
becoming  a  common,  for  which,  though  assessed  as  seated,  the  taxes 
have  been  received  regularly  and  without  difficulty.     There  may,  on 
the  other  hand,  be  an  instance  or  two  in  a  thousand,  of  loss  for  want 
of  chattels  to  answer  a  distress  ;  but  it  is  better  that  these  insignifi- 
cant losses  should  be  borne,  than  that  proprietors  should  be  harassed 
and  litigation  promoted,  by  vexatious  sales  of  their  property,  perhap 
by  no  default  of  their  own.     It  would  present  a  different  consider^ 
tion  if  the  public  loss  from  this"  cause  were  severe  ;  but  it  is  fairto- 
compute  it  at  the  fraction  of  a  mill  in  the  dollar.     The  provision  4>r 
selling  unseated  lands,  was  intended  mainly  for  those  that  were  iuf- 
fered  to  remain  in  their  natural  state  ;  and  it  is  sufficient  to  exfcnd 
it  to  those  that  have  been  suffered  to  fall  back  to  it.     The  dire«tior> 
prayed  for  was  therefore  properly  refused ;  and  as  there  was  ippa- 
rently  no  fact  in  dispute,  it  was  equally  proper  to  direct,  as  th*-law 
of  the  case,  that  the  plaintiff  ought  to  recover. 
Judgment  affirmed. 


Powell  against  Smith. 

The  right  of  property  in  a  chattel,  which  has  become  such  by  severance 
from  the  freehold,  cannot  be  determined  in  a  transitory  action.  Hence,  reple- 
vin will  not  lie  for  fixtures  separated  and  removed  from  a  mill. 

ERROR  to  the  common  pleas  of  Butler  county. 

Replevin.  Andrew  Smith,  the  defendant  in  error,  had  recovered 
in  ejectment  against  the  plaintiff  in  error,  John  Powell,  a  tract  of 
land  with  a  merchant  mill  thereon  erected :  after  judgment,  and  be- 
fore the  issuing  of  a  habere  facias  possessionem,  Powell  severed  and 
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removed  from  the  mill  the  bolting-cloth,  meal-chest,  mill-spindle, 
&c.  &c. ;  and  this  replevin  was  brought  by  Smith  for  those  articles. 
The  objections  to  the  plaintiff's  recovery  were:  that  the  property,  if 
personal,  of  right  belonged  to  the  defendant;  and  if  it  belonged  to 
the  realty,  replevin  was  not  an  appropriate  form  of  action. 

The  court  below  was  of  opinion  that  the  property  belonged  to  and 
passed  with  the  realty,  but  inasmuch  as  the  defendant  had  severed 
it,  it  was  personal  so  far  as  regarded  him  and  the  right  to  maintain 
this  action.  The  plaintiff  recovered. 

Gilmore,  for  plaintiff  in  error,  cited:  2  Chit.  Black.  123;  Coke  Lit. 
146,  in  note;  Mather  v.  Trinity  Church,  3  Serg.  fy  Rawle  513; 
Brown  v.  Caldwell,  10  Serg.  $•  Rawle  114. 

.%•«,  contra,  cited,  4  Bac.  M.  385,  title  Replevin,  F.  JV.  B.  68; 
2  Bac.  M.  title  Distress,  B ;  Martin  v.  Martin,  17  Serg.  <$<•  Rawle 
433;  2  Penns.  Black.  189. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  principle  which  is  to  govern  this  case,  was 
settled  in  Mather  v.  Trinity  Church,  3  Serg.  fy  Rawle  509;  Baker 
v.  Howel,  6  Serg.  fy  Rawle  476 ;  and  Brown  v.  Caldwell,  10  Serg. 
4»  Rawle  114:  in  which  it  was  determined,  on  principle  and  author- 
ity, that  the  right  of  property  in  a  chattel,  which  has  become  such 
by  severance  from  the  freehold,  cannot  be  determined  in  a  transitory 
action  by  a  trial  of  the  title  to  the  freehold,  because  the  title  to  land 
might  otherwise  be  tried  out  of  the  county.  An  action  of  trover  or 
replevin  for  such  a  chattel  therefore  does  not  lie  by  a  plaintiff  out  of 
possession.  And  this  is  entirely  consistent  with  the  admitted  princi- 
ple that  a  proprietor,  in  actual  possession,  may  waive  the  trespass  to 
the  freehold,  and  go  for  the  value  of  the  property  taken,  because  the 
action  is  maintainable  on  evidence  of  possession  alone.  Independent 
of  this  technical  inhibitory  principle,  which  however  is  decisive,  it 
would  provoke  much  useless  litigation,  and  be  attended  with  great 
practical  mischief,  if  an  owner  out  of  possession  were  suffered  to 
harass  the  actual  occupant  with  an  action  for  every  blade  of  grass 
cut,  or  bushel  of  grain  grown  by  him,  instead  of  being  compelled  to 
resort  to  the  action  for  mesne  profits,  after  a  recovery  in  ejectment, 
by  which  compensation  for  the  whole  injury  may  be  had  at  one 
operation.  It  may  be  safely  affirmed  then,  that  an  action  like  the 
present  cannot  be  maintained  where  the  plaintiff  can  make  title  to 
the  chattel  only  by  making  title  to  the  land  from  which  it  was  se- 
vered. But  it  would  seem  that  actual  possession,  at  the  time  of  the 
severance,  is  sufficient  evidence  of  property.  Here,  however,  the 
property  laid  in  the  declaration  was  taken  by  the  defendant  while 
he  was  yet  in  actual  possession,  though  after  a  recovery  of  the  mill, 
of  which  it  was  essentially  a  part;  and  the  only  thing  like  a  question 
in  the  cause  is,  whether  the  naked  recovery,  which  preceded  the 
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asportation,  distinguishes  the  case  from  those  cited.  But  nothing  is 
clearer  than  that  such  a  recovery  is  not  equivalent  to  an  entry  even 
to  bar  the  statute  of  limitations,  and  therefore  not  equivalent  to  act- 
ual possession.  The  mind  is  staggered  at  this  conclusion,  but  un- 
necessarily, by  an  apprehension  that  it  would  leave  the  plaintiff 
without  a  remedy.  He  may  have  remedy  by  the  action  for  mesne 
profits,  not  in  the  usual  form,  but  by  laying  the  spoliation  specially 
in  the  declaration.  Dewey  v.  Osborne,  4  Cowen  329,  is  the  very 
case;  and  Good ti tie  v.  Tombs,  3  Wils.  118;  Hylton  v.  Brown,  2 
Wash.  C.  C.  Rep.  165;  and  The  Lessee  of  Jackson  w.  Loomis,  4 
Cowen  172,  are  founded  essentially  on  the  same  principle.  Beside, 
he  might  have  remedy  by  the  writ  of  estrepement,  if  not  pendente  pla- 
cito  under  the  statute  of  Gloucester  or  our  own  act  of  assembly,  yet 
certainly  at  the  common  law,  for  waste  committed  after  judgment 
and  before  execution,  as  appears  by  2  Inst.  328  ;  in  which  damages 
may  be  recovered  commensurate  with  the  injury. 
Judgment  reversed. 


Isett  against  Hoge. 

In  order  to  maintain  an  action  on  the  guarantee  of  a  note,  the  plaintiff  must 
show  that  he  has  used  due  diligence  to  recover  the  money  from  the  payer. 

ERROR  to  Westmoreland  county. 

This  action  was  by  John  Kuhns,  executor  of  Henry  Isett  deceased, 
against  Thomas  Hoge. 

William  Johnston  gave  his  note,  under  seal,  dated  the  2d  day  of 
May  1812,  by  which  he  promised  to  pay  to  Henry  Isett,  or  order, 
300  dollars,  twelve  months  after  date,  with  lawful  interest  from  the 
date. 

Appended  to  the  note  is  the  following  writing : 

**  I  do  hereby  guaranty  the  payment  of  the  above  note  to  the  said 
Henry  Isett. 

"  THOMAS  HOGE. 

"Test,  William  Hill." 

On  the  2d  of  May  1813,  Henry  Isett  received  one  year's  interest 
on  the  debt;  on  the  2d  of  May  1814,  he  received  another  year's 
interest ;  on  the  2d  of  May  1815,  he  received  another  year's  inte- 
rest: which  payments  are  indorsed  on  the  note.  Henry  Isett  died  the 
19th  of  November  1818,  and  William  Johnston  died  the  17th  of 
November  1820. 

Suit  was  brought  by  the  executors  of  Isett  against  Johnston's  ex- 
ecutors to  February  term  1823,  and  on  the  25th  of  May  1824  judg- 
ment was  obtained  for  the  debt  and  interest  due  on  the  note.  A 
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fieri  facias  issued    to  November  term  1824,  which  was   returned 
without  making  the  money. 

The  orphan's  court  appointed  auditors  to  marshal  the  assets  of  the 
estate  of  William  Johnston  deceased,  out  of  which  the  plaintiff  was 
entitled  to  receive  the  sum  of  54  dollars  50  cents. 

The  defendant,  William  Johnston,  had  been  possessed  of  consider- 
able estate,  which  was  levied  and  sold  by  virtue  of  sundry  judgments 
and  executions  against  him. 

This  action  was  brought  upon  the  above  mentioned  guarantee. 

The  defendant  pleaded  non  assumpsit,  and  non  assumpsit  infra  sex 
annos.  *» 

The  counsel  for  the  plaintiff  requested  the  court  to  charge  the  jury: 

1.  That  the  defendant  is  not  discharged  from  his  guarantee  by  any 
delay  in  bringing  suit  against  William  Johnston. 

2.  That  the  defendant  is  not  protected  by  the  act  of  limitations. 
The  court  (Young,  president)  was  of  opinion,  and  so  instructed 

the  jury,  that  the  plaintiff  was  not  entitled  to  recover ;  and  they  found 
a  verdict  accordingly. 

Alexander,  for  plaintiff  in  error,  cited,  Gibbs  v.  Cannon,  9  Serg.  <$• 
Rawk  201  ;  Overtoil  v.  Tracey,  14  Serg.  fy  Rawle  327;  Chitty  on 
Bills  5;  Star.  Ev.  1386;  Eddowes  v.  Niell,  4  Dall.  133;  Dehuff 
v.  Turbett,  3  Yeates  157  ;  Thursby  v.  Gray,  4  Yeates  518 ;  Common- 
wealth v.  Wolbert,  6  Binn.  300;  Cope  v.  Smith,  8  Serg.  fy  Rawk 
110;  Geddisr.  Hawk,  10  Serg.  fy  Rawle  33;  1  Gall.  32;  3  Dess. 
604. 

Foster,  for  defendant  in  error,  cited,  Overton  v.  Tracy,  14  Serg. 
#  Rawle  327  ;  Gibbs  v.  Cannon,  9  Serg.  fy  Rawle  202. 

PER  CURIAM. — In  Johnston  v.  Chapman,  3  Penns.  Rep.  18,  a  guar- 
antee was  held  to  be  an  engagement  to  pay  in  default  of  solvency  in 
the  debtor,  provided  due  diligence  was  used  to  obtain  payment  from 
him ;  and  that  merely  to  demand  payment,  is  not  due  diligence. 
Here  payment  was  not  even  sought  for  in  the  lifetime  of  the  drawer, 
who  lived  nearly  eight  years  after  the  note  fell  due  ;  and  this  is  such 
gross  negligence  as  to  render  a  resort  to  the  statute  of  limitations 
entirely  unnecessary.  It  is  impossible  to  say  the  money  would  not 
have  been  obtained  had  the  debt  been  pressed ;  and  to  suffer  the 
plaintiff  to  recover  against  the  guarantee  under  these  circumstances, 
would  expose  the  latter  to  loss  which  was  probably  produced  by  the 
supineness  of  another. 

II. — R 
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Commonwealth  against  Meckling. 

It  is  error  to  refuse  to  permit  a  plaintiff  to  amend  his  declaration  on  the  trial 
of  the  cause. 

ERROR  to  Armstrong  county. 

On  the  trial  of  this  action,  which  was  by  the  Commonwealth  for 
the  use  of  Samuel  Hutchardson  against  Jacob  Meckling,  sheriff,  and 
his  sureties,  for  an  escape  ;  the  plaintiff  offered  in  evidence  the  docket 
of  a  justice  containing  the  record  of  the  judgment  on  which  an  exe- 
cution had  issued  against  the  same  Jacob  Meckling,  at  the  suit  of 
Samuel  Hutchardson,  and  offered  also  a  receipt  of  Jacob  Meckling  for 
having  received  himself  into  custody,  which  was  dated  the  16th  of 
July  1829.  The  evidence  was  objected  to  on  the  ground  that  the 
same  receipt  was  laid  in  the  declaration  as  of  the  18th  of  July  1829. 
The  plaintiff  then  asked  leave  to  amend  his  declaration  to  make  it 
correspond  with  the  receipt;  this  the  court  refused,  and  rejected  the 
evidence. 

White,  for  plaintiff  in  error. 
Bujfington,  contra. 

PER  CURIAM. — The  docket  of  the  justice  was  competent  evidence 
if  duly  authenticated.  The  receipt  of  the  jailor  was  properly  ex- 
cluded for  the  variance  as  the  declaration  stood ;  but  the  description 
of  it  ought  to  have  been  amended.  The  case  was  within  not  only 
the  true  intent  of  the  act  of  assembly,  but  the  express  provision ;  and 
the  denial  of  the  amendment  was  error. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Graham  against  Vandalore. 

An  informality  in  the  name  of  the  plaintiff  to  a  suit  before  a  justice  of  the 
peace,  will  be  disregarded  on  an  appeal  to  the  common  pleas. 

ERROR  to  Fayette  county. 

This  was  an  action  which  originated  before  a  justice  of  the  peace, 
to  recover  rent  for  the  occupation  of  a  messuage,  &c.  The  form  of 
the  suit  was,  William  Piper,  agent  for  F.  A.  Vandalore  against  Na- 
thaniel Graham.  A  declaration  was  filed  in  common  form  in  the 
name  of  F.  A.  Vandalore  as  plaintiff:  to  which  the  defendant  de- 
murred, and  the  plaintiff  joined  in  demurrer.  The  court  (Baird, 
president)  was  of  opinion  that  the  variance  was  not  fatal,  and  ren- 
dered a  judgment  for  the  plaintiff. 

Dawson,  for  plaintiff  in  error. 
Tod,  for  defendant  in  error. 

PER  CURIAM. — Though  standing  on  the  justice's  docket,  in  the 
name  of  the  agent,  the  action  was  essentially  that  of  the  principal, 
and  so  intended  to  be.  On  an  appeal,  then,  where  all  further  pro- 
ceedings are  to  be  strictly  according  to  the  forms  of  the  common 
law,  what,  in  a  case  like  the  present,  is  the  appellate  court  to  do  ? 
It  must  either  require  an  equal  degree  of  conformity  to  rules  of 
practice  on  the  part  of  the  justice,  and  thus  render  this  useful  tribu- 
nal inefficient,  or  it  must  disregard  previous  incongruities,  by  looking 
exclusively  to  the  substance,  and  considering  the  action,  so  far  as 
respects  technicalities,  as  if  it  were  just  originating  in  the  common 
pleas.  Was  this  the  same  cause  of  action  that  was  prosecuted  be- 
fore the  justice,  and  was  it  essentially  between  the  same  parties  1 
No  one  can  doubt  it.  The  variance  was  but  in  a  matter  of  form, 
which  sound  policy,  having  respect  to  the  peculiar  circumstances 
connected  with  the  jurisdiction  of  justices  of  the  peace,  requires 
should  not  be  made  the  subject  of  a  demurrer.  As  to  the  amend- 
ment, it  is  perfectly  clear  that  it  did  not  introduce  a  distinct  sub- 
stantive cause  of  action. 

Judgment  affirmed. 
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Mervin  against  M'Fadden. 

Upon  an  article  of  agreement  to  sell  and  convey  a  tract  of  land,  in  considera- 
tion of  a  certain  sum  of  money,  that  money  cannot  be  recovered  without 
proof  of  the  tender  of  a  deed  before  suit  brought. 

A  waiver  of  the  necessity  of  a  tender  must  be  proved,  and  must  not  be  pre- 
sumed. 

ERROR  to  Crawford  county. 

This  was  an  action  of  covenant  by  William  and  James  Foster  for 
the  use  of  James  Mervin,  against  John  M'Fadden,  upon  an  agree- 
ment by  which  the  said  Fosters  were  to  sell  and  convey  to  the  de- 
fendant a  certain  tract  of  land  and  three  lots.  The  defendant  was 
to  receive  a  deed  on  the  1st  of  May  1826,  when  he  was  to  pay  300 
dollars  of  the  purchase  money,  and  secure  the  residue.  William 
Foster,  the  legal  plaintiff,  was  sworn  as  a  witness,  and  said,  that  but 
100  dollars  of  the  purchase  money  was  paid;  that  in  September 
1826  a  deed»was  executed,  which  the  witness  took  with  him,  and 
went  to  see  M'Fadden,  but  who  was  not  able  to  pay ;  he  returned 
without  making  a  tender  of  the  deed.  Some  time  after  M'Fadden 
applied  to  him  to  make  a  deed  for  the  three  lots,  without  the  land, 
which  was  refused.  The  witness  told  M'Fadden  the  deed  was 
ready  for  him  as  soon  as  he  would  pay  the  money,  but  he  never 
offered  to  pay. 

The  court  below,  upon  this  evidence,  submitted  to  the  jury,  as  a 
matter  of  fact,  whether  the  defendant  by  his  conduct  had  not  waived 
the  necessity  of  a  tender  of  the  deed  before  suit  brought. 

Derrickson  and  Banks,  for  plaintiff  in  error,  cited,  Pinkus  v.  Ha- 
maker,  11  Serg.  fy  Rawle  200;  Chitly's  Black.  303. 

Wallace,  contra,  cited,  Cassell  v.  Cooke,  8  Serg.  <£•  Rawle  287. 

PER  CURIAM. — There  was  not  a  spark  of  evidence  of  waiver,  and 
consequently  nothing  to  be  left  to  the  jury.  When  the  witness, 
under  whom  the  plaintiff  claims,  called  on  the  defendant  for  pay- 
ment, he  omitted  to  disclose  the  very  important  fact  that  he  had  the 
conveyance  in  his  pocket;  and  a  naked  default  of  payment  is  cer- 
tainly not  evidence  of  a  waiver.  Nor  was  the  subsequent  expression 
of  a  desire  by  the  defendant  to  have  the  contract  modified,  more  so. 
The  information  communicated  to  the  defendant,  that  the  convey- 
ance should  be  ready  as  soon  as  the  purchase  money  should  be 
forthcoming,  was  neither  a  tender  nor  evidence  of  waiver ;  and  the 
court  was  bound  so  to  instruct  the  jury. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Guy  against  Wilkeson. 

»  t 

In  an  action  on  the  case,  there  was  an  award  of  arbitrators  for  6  cents  damages, 
from  which  the  plaintiff  appealed,  and  obtained  a  verdict  for  5  dollars  damages. 
Held,  that  although  he  was  not  entitled  to  recover  more  costs  than  damages, 
yet  he  was  entitled  to  recover  back  the  defendant's  costs,  which  he  paid  on  the 
appeal  from  the  award  of  arbitrators. 

ERROR  to  Jllleghany  county. 

This  was  an  action  on  the  case  for  defamatory  words,  in  which 
James  Wilkeson  was  plaintiff  and  Josiah  Guy  was  defendant.  The 
cause  was  arbitrated,  and  a  report  for  the  plaintiff  for  6  cents  dam- 
ages, from  which  the  plaintiff  appealed  and  paid  the  costs  of  the  de- 
fendant. The  cause  was  tried  in  court,  and  a  verdict  for  plaintiff  for 
5  dollars,  and  execution  issued  against  the  defendant  for  all  costs, 
which  the  court  (Shaler,  president)  set  aside,  except  to  the  amount 
of  the  verdict  and  the  defendant's  costs,  which  the  plaintiff  paid  on 
his  appeal,  and  these  they  permitted  the  plaintiff  to  recover. 

Fetterman,  for  plaintiff  in  error,  contended,  that  the  plaintiff  was 
not  entitled  to  recover  back  the  defendant's  costs  paid  on  the  appeal ; 
and  cited,  Gallatin  v.  Cornman,  1  Penns.  Rep.  115;  Ranking  Mur- 
ray, 2  Penns.  Rep.  74;  Commonwealth  v.  Shannon,  13  Serg.  <$• 
Rawle  109. 

Kingston,  contra,  contended,  that  it  was  not  a  recovery  of  costs  by 
the  plaintiff  which  they  sought,  but  to  prevent  the  defendant  from 
recovering  his  costs,  by  compelling  him  to  refund. 

PER  CURIAM. — The  judgment  was  not  for  more  costs  than  dam- 
ages, but  to  prevent  the  defendant  from  virtually  recovering  costs, 
by  retaining  them,  to  which  he  is  proved  by  the  event  not  to  have 
been  entitled  when  he  received  them.  He  was  therefore  justly  com- 
pelled to  refund. 

Judgment  affirmed. 
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Rankin  against  Wood  worth. 

An  action  may  be  maintained  in  the  name  of  the  holder  of  a  note  which  ia 
payable  to  bearer,  although  it  be  transferred  after  it  become  due. 

ERROR  to  Warren  county. 

This  action  was  by  Joseph  Woodworth  against  David  Rankin, 
upon  the  following  note  and  indorsements  : 

"  For  value  received,  I  promise  to  pay  to  Robert  Russel  or  bearer 
the  sum  of  547  dollars  52  cents. 

"  DAVID  RANKIN. 

"Connewango,  November  14,  1820." 

Indorsed.  "  I  assign  the  within  to  Jared  Woodworth,  for  his  use, 
for  value  received. 

"ROBERT  RUSSEL. 

"For  the  use  of  Joseph  Woodworth.     November  29,  1823. 

"  JARED  WOODWORTH." 

The  only  point  of  any  importance  in  the  cause  was,  whether  the 
action  could  be  maintained  in  the  name  of  Joseph  Woodworth.  The 
court  (Shippen,  president)  was  of  opinion  that  it  could,  and  the  plain- 
tiff did  recover. 

Galbreath  and  Forward,  for  plaintiff  in  error,  cited,  Waters  ».  Mil- 
lar, 1  Doll  369,  new  ed.  394. 

Wallace,  whom  the  court  declined  to  hear,  for  the  defendant  in 
error,  suggested  these  cases,  1  Lord  Raym.  180;  1  Salk.  125;  1  Ves. 
343. 

PER  CURIAM. — The  point  relied  on  is  that  an  action  can  not  be 
maintained  by  the  holder  of  a  negotiated  note  simply  payable  to 
bearer.  We  find  tne  practice  to  be  otherwise  in  Philadelphia ;  and 
it  would  be  strange  if  it  were  not,  as  those  parts  of  the  statute  of 
Anne  which  are  applicable  to  the  subject,  are  in  as  full  force  here  as 
in  England.  We  therefore  see  no  error  in  any  part  of  the  record. 

Judgment  affirmed. 
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Campbell  against  Gallagher. 

A  justice  of  the  peace  has  not  jurisdiction  to  recover  money  paid  upon  a  con- 
tract for  the  sale  of  land,  afterwards  rescinded  because  of  a  defect  of  title  in 
the  party  who  covenants  to  convey. 

WESTMORELAND  county. 

John  Gallagher  covenanted  to  convey  to  William  Campbell  a  lot 
of  ground  for  a  certain  consideration,  a  part  of  which  was  paid. 
Campbell  paid  a  part  of  the  purchase  money,  and  tendered  the  bal- 
ance, and  demanded  a  deed,  which  Gallagher  could  not  give  to  him 
because  of  incumbrances  which  existed  upon  the  lot.  Campbell 
pleased  to  rescind  the  contract,  and  brought  this  action  before  a  jus- 
tice of  the  peace  to  recover  the  money  which  he  had  paid  on  its  ac- 
count. The  only  question  which  arose  was,  whether  a  justice  of 
the  peace  had  jurisdiction  of  the  subject  matter  of  the  action.  The 
court  below  (Young,  president)  was  of  opinion  that  the  justice  had 
not  jurisdiction  ;  and  the  judgment  was  accordingly. 

J.  Findley,  for  plaintiff  in  error. 
/.  B.  Alexander,  contra. 

PER  CURIAM. — Jurisdiction  is  committed  to  justices  of  the  peace,  of 
causes  of  action  arising  from  contract,  in  all  cases  where  the  sum 
demanded  is  not  above  one  hundred  dollars,  "  except  in  cases  of  real 
contract,  where  the  title  to  lands  or  tenements  may  come  in  ques- 
tion ;"  and  the  argument  is,  that  the  action  is  not  on  the  original 
contract,  but  in  disaffirmance  of  it.  But  the  legislature  have  not 
said  that  the  action  in  the  excepted  cases  must  necessarily  be  on  the 
contract;  it  is  sufficient  to  exclude  from  [jurisdiction  that  it  arises 
from  it.  There  are  few  cases  of  real  contract  in  the  technical  sense 
of  the  word;  and  the  meaning  evidently  is,  that  a  justice  shall  not 
hold  jurisdiction  where  title  to  real  property  is  directly  or  indirectly 
involved.  Was  it  not  involved  here  1  The  right  of  the  purchaser 
to  have  the  purchase  money  refunded,  confessedly  depended  on  the 
invalidity  of  the  title  sold,  and  the  court  very  properly  excluded  evi- 
dence of  a  demand  which  could  not  regularly  come  before  it  by  ap- 
peal, (a) 

Judgment  affirmed. 

(a)    See  Sechrist  ».  Connellee,  3  Penns.  Rep.  383. — REPORTER. 
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Kuhns  against  The  Westmoreland  Bank. 

The  lien  which  a  bank  has,  by  virtue  of  the  seventh  section  of  the  act  of  21st 
March  1814,  upon  the  stock  of  its  debtor,  results  for  the  benefit  of  the  surety  of 
such  debtor :  and  such  is  that  resulting  interest,  that  the  surety  cannot  be  de- 
prived of  it.  Hence,  if  the  bank  permit  the  stock  of  such  debtor  to  be  sold, 
and  its  proceeds  applied  to  discharge  a  debt  due  to  the  bank  by  the  same  debtor 
which  originated  by  a  note  of  a  subsequent  date,  the  surety  in  the  first  transac- 
tion will  be  thereby  discharged. 

ERROR  to  Westmoreland  county. 

This  was  an  action  by  the  Westmoreland  Bank  of  Pennsylvania 
against  the  administrators  of  John  Kuhns  deceased,  upon  a  note  of 
5th  of  March  1833,  for  1530  dollars,  of  John  Schaeffer  to  John  Kuhns, 
and  indorsed  by  him  to  the  plaintiff,  by  whom  it  was  discounted, 
and  regularly  protested  for  non-payment. 

The  defendants  gave  in  evidence  that  the  note  in  question  was 
originated  on  the  20th  of  July  1814,  and  was  then  for  4000  dollars, 
and  had  been  renewed  many  times  up  to  the  date  of  the  note  on  which 
the  suit  was  brought;  which  was  the  last  renewal.  That  when  the  note 
was  originally  discounted,  and  previously,  on  the  14th  of  May  1814, 
John  Schaeffer,  the  drawer,  was  the  owner  of  fifty  shares  in  the  capital 
stock  of  the  said  bank ;  and  that  he  became  the  owner  of  fifteen 
other  shares  by  transfer  to  him  on  the  30th  of  January  1819.  They 
then  exhibited  the  record  of  judgment  of  Arthur  Carr  against  John 
Schaeffer  and  William  Johnston,  which  was  marked  for  the  use  of  the 
Westmoreland  Bank,  entered  22d  of  March  1820,  for  3000  Collars  : 
this  judgment  was  for  a  debt  due  to  the  bank  on  a  note  dated  16th 
of  August  1815,  of  John  Schaeffer,  on  which  Arthur  Carr  was  the 
indorser  ;  and  was,  therefore,  marked  for  the  u?e  of  the  said  bank. 
On  this  judgment  a  fieri  facias  issued  in  1825,  which  was  levied 
upon  sixty-five  shares  of  the  capital  stock  of  the  Westmoreland  Bank, 
as  the  property  of  John  Schaeffer,  which  were  sold  and  purchased  by, 
and  assigned  to  the  said  bank,  by  the  sheriff  on  the  ISth  of  January 
1826,  for  1236  dollars  38  cents. 

The  plaintiff  then  gave  in  evidence  that  John  Schaeffer  was  one 
of  the  firm  of  William  Johnston  &  Co.,  for  whom  several  notes  had 
been  discounted  by  the  bank. 

The  defendants  requested  the  court  to  charge  the  jury  upon  the 
following  points: 

1.  That  the  indorser  has  an  interest  in  the  lien  given  to  the  bank, 
by  the  seventh  section  of  the  act  of  21st  March  1814,  on  the  stock  of 
the  bank  belonging  to  the  debtor. 

2.  That  the  debt  for  which  the  note  of  John  Schaeffer  was  given, 
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indorsed  by  the  defendant's  intestate,  was  the  first  lien  on  the  stock 
of  John  Schaeffer,  and  should  therefore  have  priority  in  the  order  of 
payment  out  of  the  proceeds  of  the  sale  of  said  stock. 

3.  That  the  Westmoreland  Bank,  by  taking  in  execution  and  sell- 
ing on  a  judgment,  for  its  use,  the  stock  of  said  John  Schaeffer,  and 
buying  the  same,  discharged  the  indorser. 

But  the  court  answered  them  in  the  negative,  being  of  opinion 
that  the  lien  was  for  the  exclusive  benefit  of  the  bank;  arid  the  jury 
found  for  the  plaintiff  2408  dollars. 

Findley,  for  plaintiff  in  error,  contended,  that  it  was  upon  the  faith 
of  the  stock,  which  the  law  had  pledged  to  the  bank  as  its  security, 
that  the  defendant's  intestate  had  indorsed  the  original  note.  The 
subsequent  renewals  of  the  note  were  but  formal  continuations  of 
the  original  contract,  with  all  the  original  circumstances  which  sur- 
rounded it.  To  take  from  him  that  security  which  he  certainly  once 
had,  and  apply  it  to  relieve  another  indorser,  is  an  interference  with 
his  vested  rights,  such  as  will  discharge  his  liability.  To  say  that 
an  indorser  has  an  interest  in  the  security  which  the  stock  of  the 
drawer  affords,  is  asking  to  take  nothing  from  the  bank,  but  only  to 
demand  that  the  bank  shall  not  take  from  him  this  indemnity,  and 
apply  it  to  another  debt  of  their  own,  which  they  permitted  to  be 
contracted,  not  at  all  upon  the  faith  of  that  stock,  which  they  knew 
had  been  previously  hypothecated. 

Foster,  for  defendant  in  error. 

A  mortgage  is  a  specific  lien,  on  specific  property,  for  a  specific 
debt. 

A  judgment  is  a  general  lien  for  a  specific  debt. 

A  surety  is  therefore,  if  he  pays  the  debt,  entitled  to  the  security 
by  substitution. 

The  right  or  lien  of  the  bank  on  the  stock  of  its  debtors  is  not  a 
specific  lien,  or  general  lien  for  any  specific  debt,  but  for  debts  in 
general.  If,  therefore,  the  note  of  Schaeffer,  indorsed  by  John 
Kuhns,  had  been  protested,  and  paid  by  John  Kuhns,  voluntarily,  for 
his  own  credit,  or  by  legal  process,  he  could  not  have  claimed  the 
stock  by  substitution,  but  the  bank  would  retain  their  lien  thereon 
for  any  other  debt  due  by  Schaeffer,  although  subsequent  to  John 
Kuhns's  liability. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  principle,  that  a  surety  is  entitled  to  the  bene- 
fit of  all  the  creditor's  securities,  is  of  such  universal  application,  that 
it  would  require  strong  evidence  of  legislative  intention  to  make  the 
present  case  an  exception  to  it.  The  argument  against  its  applica- 
tion is,  that  the  lien,  unlike  that  of  the  judgment  sometimes  given 
to  the  bank,  and  necessarily  attached  to  the  particular  debt  to  protect  • 
indorsers,  is  created  for  the  exclusive  protection  of  the  bank  itself, 

II. S 
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which  may  therefore  apply  it  at  pleasure  while  it  has  an  interest  of 
its  own  to  subserve,  without  regard  to  the  interest  of  a  surety  or  any 
one  else.  As  regards  a  single  transaction,  the  lien  is  undoubtedly 
for  the  benefit  of  the  bank  in  the  first  place,  for  the  surety  is  entitled 
but  to  the  resulting  benefit  of  it  after  the  bank  has  been  satisfied  ; 
and  this  can  on  no  principle  be  denied  him  where  there  are  no  con- 
flicting interests  in  the  bank,  or  in  subsequent  indorsers.  But  can 
the  lien  be  applied  to  subsequent  and  distinct  transactions  at  the  ex- 
pense of  a  surety  who  became  bound  on  the  faith  of  it?  .  The  bank 
could  certainly  not  apply  it  to  his  prejudice  with  a  view  to  favour  a 
subsequent  surety,  between  whom  and  the  earlier  one  the  maxim  prior 
in  tempore  potior  in  jure  would  prevail  ;  and  if  not  in  favour  of  a  sub- 
sequent surety  standing  in  the  place  of  the  bank,  and  clothed  with 
its  rights,  it  is  not  easy  to  understand  how  the  bank  may  do  it  to 
favour  itself.  There  is  nothing  special  in  the  clause  creating  the 
lien,  which  merely  declares,  that  "  no  stockholder  indebted  to  the 
bank  shall  make  a  transfer  or  receive  a  dividend  until  such  debt  is 
discharged,  or  security  to  the  satisfaction  of  the  directors  is  given  for 
the  same.'*  The  language  of  it  is  indeed  applicable  to  the  bank  and 
its  directors  specifically,  but  whether  in  a  fiduciary  character  or  a 
beneficiary  one,  is  not  said  ;  and  it  is  worthy  of  remark,  that  the  letter 
is  applicable  but  to  a  single  transaction.  It  would  be  unconscionable 
to  shift  a  security  on  the  credit  of  which  a  surety  had  consented  to 
be  bound.  It  may  be  said,  that  the  right  to  shift  it  to  a  new  demand 
being  established  and  known  at  the  first  transaction,  the  surety  would 
become  bound  with  his  eyes  open  ;  at  least  he  could  not  complain  if 
it  were  an  implied  condition  that  a  fresh  loan  might  be  made  on  the 
credit  of  the  same  security.  That  may  be  so  ;  yet  it  would  make 
the  situation  of  the  surety  much  more  precarious  than  it  will  be  under 
the  construction  now  to  be  established,  and  consequently  decrease 
the  facilities  of  the  bank  itself  in  the  extension  of  its  business.  Let 
the  first  loan  create  a  fixed  resulting  interest  in  the  lien  of  the  bank, 
and  no  man  will  fail  of  an  indorser  to  the  amount  of  his  stock,  because 
the  loan  will  be  essentially  on  the  credit  of  the  slock ;  but  let  the  lien 
once  be  made  a  movable  security,  to  be  shifted,  at  the  pleasure  of 
the  bank,  to  such  of  its  debts  as  may  be  thought  to  need  it,  and  even 
stockholders  may  be  unable  to  obtain  an  accommodation  by  reason  of 
inability  to  comply  with  the  ordinary  requisitions.  The  bank  itself 
will  be  a  gainer  by  the  rule,  because  there  will  be  an  increase  of  its 
business  without  a  correspondent  increase  of  risk  ;  for,  like  the  in- 
dorser, it  will  know  what  it  has  to  trust  to,  and  reject  all  propositions 
for  further  loans  which  are  not  backed  by  names  of  indisputable 
credit.  To  say  the  least,  it  will  not  be  prejudiced  ;  for  it  will  have 
the  benefit  of  the  stock  to  the  amount  of  its  value,  and  it  was  never 
intended  to  cover  more  ;  so  that  it  will  be  better  for  all  parties,  that 
the  indorser  know  exactly  the  footing  on  which  he  stands  at  the  mo- 
ment of  pledginghis  responsibility,  than  that  themeansof  hiseventunl 
reimbursement  be  left  the  sport  of  contingencies.  Indeed,  the  in- 
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ducement  which  a  fresh  loan  on  a  fresh  pledge  of  the  same  security* 
would  hold  out  to  the  drawer  to  violate  his  faith  to  the  original  indor- 
ser,  could  scarce  be  reconciled  to  honesty  or  good  morals  ;  it  would 
implicate  the  bank  in  at  least  a  connivance  at  fraud.  In  the  case 
at  bar  then,  the  bank  had  at  one  time  the  means  of  satisfaction  in  its 
hands,  or  rather  it  yet  has  a  fund  in  its  hands,  which  in  equity 
belongs  to  the  defendants,  who  are  but  sureties  ;  and  they  therefore 
cannot  be  called  upon. 
Judgment  reversed. 


Hamilton  against  Calhoun. 

Upon  a  contract  for  the  delivery  of  specific  articles  of  provision,  the  produce 
of  a  farm,  an  action  can  not  be  maintained  for  the  recovery  thereof  without 
proof  of  a  previous  demand  upon  the  obligor  at  the  premises. 

ERROR  to  Jilleghany  county. 

This  was  an  action  of  covenant  by  Andrew  Calhoun  and  Jane 
his  wife  against  Hugh  Hamilton  upon  articles  of  agreement,  by 
which,  for  the  consideration  of  a  release  of  dower,  the  said  Hugh 
Hamilton  covenanted  to  pay  the  said  Jane  "  the  sum  of  33  dollars  33 
cents  annually  during  her  natural  life;  10  dollars  of  which  is  to  be 
paid  in  cash,  the  residue,  or  23  dollars  33  cents,  to  be  paid  in  trade 
according  to  her  wants,  to  wit,  grain,  meat,  hay,  &c.  at  market  prices, 
of  any  or  all  such  articles  as  she  receives  each  and  every  year."  The 
only  point  of  any  importance  which  arose  on  the  trial  of  the  cause, 
was,  whether  the  plaintiff  could  recover  the  value  of  the  specific 
articles,  without  proof  of  a  demand  before  suit  brought.  The  court 
was  of  opinion  that  a  demand  was  not  necessary  ;  and  so  instructed 
the  jury,  who  found  for  the  plaintiff. 

Forward,  for  plaintiff  in  error. 

™\ 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — I  perceive  no  error  in  the  record  except  in  the  answer 
of  the  court  to  the  second  point  of  the  defendant's  counsel. 

Hamilton,  in  consideration  of  the  dower,  covenants  that  he  will 
pay  to  the  wife  of  the  plaintiff  the  stipulated  sum  of  33  dollars  33 
cents,  during  her  natural  life  :  viz.  "  10  in  cash,  and  the  residue,  23 
dollars  33  cents,  in  trade,  according  to  her  wants,  viz.  grain,  meat,  hay, 
&c.  at  market  prices,  of  any  or  all  such  articles  as  she  may  receive 
each  and  every  year."  The  suit  is  brought  to  recover  damages  for 
the  non  performance  of  the  agreement,  and  the  question  is,  whether, 
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as  no  day  or  place  is  mentioned,  the  action  can  be  sustained  until 
demand. 

There  is  a  difference  between  a  contract  for  the  payment  of  money 
and  the  delivery  of  specific  articles.  In  a  contract  for  the  payment 
of  money,  the  place  of  payment  is  not  material ;  the  money  is  sup- 
posed to  be  with  the  debtor  wherever  he  may  be,  and  therefore  when 
n  demand  of  money  is  necessary,  it  may  be  made  at  any  place.  Not 
so  with  respect  to  specific  articles  which  cannot  attend  the  person  of 
the  debtor ;  they  are  supposed  to  be  at  the  debtor's  place  of  residence, 
and  the  creditor  must  there  demand  the  payment. 

In  the  case  at  bar,  if  a  demand  be  necessary,  no  difficulty  exists 
as  to  the  place,  as  it  is  evident  from  the  contract,  that  both  parties 
had  reference  to  the  farm  on  which  they  resided  as  the  place  where 
the  articles  were  to  be  demanded  and  delivered.  The  contract  is  for 
the  delivery  of  the  grain,  meat,  hay,  of  a  stipulated  value,  as  they 
may  be  wanted  for  the  support  of  the  widow.  She  may  elect  what 
part  she  will  receive  in  grain,  what  in  meat,  and  what  in  hay,  or 
whether  she  will  receive  the  whole  in  the  one  or  other  article,  or  in 
any  other  commodity,  the  product  of  the  farm.  It  cannot  be  the 
duty  of  Hamilton  to  make  a  tender,  for,  until  she  makes  a  demand, 
it  is  impossible  for  him  to  know  what  to  tender,  or  in  what  quanti- 
ties, or  at  what  time.  If  a  merchant  gives  a  due  bill  to  A,  payable 
in  goods,  and  no  time  or  place  of  payment  be  designated,  a  promise 
is  implied  on  the  part  of  the  merchant,  that  whenever  A  shall  call 
at  his  store  and  present  the  due  bill,  he  will  deliver  to  him  such  arti- 
cles as  he  shall  select  out  of  the  goods  on  hand.  The  store  of  the 
merchant  is  the  place  of  payment,  and  no  action  can  be  maintained 
on  the  due  bill  until  A  shall  call  at  the  store  of  the  merchant  for  the 
goods,  and  the  merchant  shall  refuse  to  deliver  such  goods  as  A 
shall  select.  Chilly  on  Con,  28;  Roberts  v.  Beatty,  2  Penn.  Rep. 
63.  In  Roberts  v.  Beatty,  the  general  rule  of  the  common  law  is 
said  to  be,  that  when  no  time  or  place  is  fixed  by  the  contract  for  the 
payment  or  delivery  of  specific  property,  there  must  be  an  offer  or 
tender,  within  a  reasonable  time,  to  pay  or  deliver :  and  that  is  true, 
when  the  article  to  be  delivered  is  specific  and  ascertained,  as  two 
bureaus.  But  that  cannot  be  the  duty  of  the  obligor,  when,  as  here, 
the  time  of  delivery,  the  nature,  and  quantity  of  the  article  depend 
on  the  election  of  the  obligee.  Lobdell  v.  Hopkins,  5  Cowen  516,  is 
in  point.  That  was  a  suit  on  a  contract  for  the  delivery  of  produce 
at  the  market  price ;  and  the  same  point  arose  as  here.  The  court 
held,  that  a  note,  payable  in  specific  articles,  without  mentioning 
day  or  place,  is  in  law  payable  on  demand ;  and  a  special  demand  is 
necessary.  If  payable  in  merchandize  or  manufactures,  it  should  be 
demanded  at  the  store  of  the  merchant,  or  the  shop  of  the  manufac- 
turer. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Bank  against  Porter. 

The  protest  of  a  note  by  a  notary  public,  who  is  a  stockholder  in  the  bank 
which  is  a  party  to  the  suit,  is  incompetent  evidence  to  charge  an  indorser. 

ERROR  to  Washington  county. 

This  was  a  suit  by  the  Monongahela  Bank  of  Brownsville  against 
Andrew  Porter  and  William  Griffith,  who  were  indorsers  of  a  note  of 
James  Tomlinson.  In  order  to  charge  the  defendants,  it  was  neces- 
sary to  prove  a  protest ;  and  for  that  purpose,  one  made  by  Israel 
Miller,  a  notary  public,  was  offered  in  evidence  ;  and  objected  to,  on 
the  ground  that  Mr  Miller  was  a  stockholder  in  the  bank.  The 
court  overruled  the  objection  and  received  the  evidence. 

Earing,  for  plaintiff  in  error,  cited,  Bank  of  North  America  v.  Wy- 
coff,  4  Doll.  151  ;  Smith  v.  Bank  of  Washington,  5  Serg.  fy  Raiole 
318. 

J\TKennon,  for  defendant  in  error. 

PER  CURIAM. — In  Stewart  v.  Alleson,  6  Serg.  fy  Rawle  324,  it 
was  held  that  a  protest  i3  competent  by  force  of  the  act  of  assembly, 
though  the  notary,  being  called,  proved  that  he  had  the  facts  certified 
by  him,  from  hearsay.  That  was  going  pretty  far.  But  to  hold  this 
protest  competent  would  go  much  further.  The  protest  of  a  notary 
is  his  deposition  to  the  truth  of  the  facts  contained  in  it ;  and  his 
position  in  the  cause  is  that  of  a  witness  deposing  under  the  sanction 
of  an  official  oath  to  which  no  temporal  penalty  is  annexed  ;  and 
can  it  be  supposed  that  the  legislature  intended  to  make  him  com- 
petent, when  he  would  not  be  heard  under  the  sanction  of  a  judicial 
oath  for  the  violation  of  which  he  would  be  exposed  to  the  pains  and 
penalties  of  perjury  1  The  danger  to  be  apprehended  from  such 
competency  would  be  imminent,  as  the  defendant  being  seldom  able, 
from  the  nature  and  circumstances  of  the  case,  to  disprove  the  pro- 
test but  by  the  notary  himself,  would  have  no  other  resource  than 
the  testimony  of  a  witness  not  only  interested  against  him,  but  sub- 
stantially a  party  to  the  cause.  Beside,  it  is  not  very  clear,  in  such 
circumstances  that  the  notary  could  be  compelled  to  testify.  The 
protest  ought  to  have  been  excluded. 

Judgment  reversed,  and  a  venire  de  now  awarded. 
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Hale  against  Henrie. 

In  order  to  effect  the  title  or  possession  of  land,  it  is  not  competent  to  show 
by  parol  that  a  deed  to  two  persons  as  tenants  in  common,  was  purchased  and 
paid  for  by  them  as  partners,  and  was  partnership  property.  When  partners 
intend  to  bring  real  estate  into  a  partnership  stock,  that  intention  must  be 
manifested  by  deed  or  writing  placed  on  record. 

In  a  proceeding  which  originates  before  two  justices  of  the  peace  to  obtain 
possession  of  land  sold  at  sheriff's  sale,  and  the  same  is  brought  into  the  com- 
mon pleas,  the  only  matter  in  issue  is  the  title  averred  by  the  defendant  in  his 
affidavit,  by  which  the  proceeding  is  taken  from  the  jurisdiction  of  the  justices. 

Upon  the  trial  of  such  an  issue,  the  defendant  will  not  be  permitted  to  show, 
that  the  judgment  on  which  the  land  was  sold  had  been  paid,  although  the  pur- 
chaser who  sought  to  recover  the  possession  was  the  plaintiff  in  that  judgment. 

The  omission  of  any  material  part  of  an  inquisition  may  be  corrected  by  parol 
evidence. 

APPEAL  by  defendant  from  the  circuit  court  of  Dauphin  county, 
held  by  GIBSON,  Chief  Justice. 

Benezer  Hale,  the  plaintiff  in  this  case,  recovered  a  judgment 
againt  George  Capp  and  another,  in  the  court  of  common  pleas  of 
Dauphin  county,  on  the  29th  of  November  1830,  for  the  sum  of 
2500  dollars,  with  stay  of  execution  for  two  years,  and  issued  a  fieri 
facias  to  November  term  1832,  which  was  levied  on  the  undivided 
half  of  a  lot  of  ground  and  stable  thereon,  situate  in  Harrisburg. 
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An  inquisition  was  held,  finding  "  that  the  rents,  issues  and  profits 
are  of  a  clear  yearly  value,  beyond  all  reprises,  sufficient,  within  the 
space  of  seven  years,  lo  satisfy  the  debt  and  damages."  This,  it  was 
alleged  by  the  plaintiff,  was  a  mistake  in  drawing  up  the  inquisition; 
the  jury  intending  to  return  that  they  were  not  sufficient,  and  to 
condemn  the  property.  A  venditioni  was  issued  to  January  term 
1833,  on  which  the  property  was  sold  to  the  plaintiff,  who  received 
a  sheriff's  deed,  on  the  12th  of  February  ensuing.  The  plaintiff,  in 
November  1833,  instituted  proceedings  against  the  defendant,  then 
in  possession  of  the  stable,  before  two  justices,  under  the  act  of  the 
6th  of  April  1802,  in  order  to  obtain  possession.  The  defendant 
claimed  title  in  himself,  different  from  that  of  Capp,  and  as  not  hold- 
ing under  him,  and  entered  into  recognizance  with  surety,  condi- 
tioned to  appear  at  the  next  court  of  common  pleas,  to  prosecute  his 
claim  with  effect. 

The  proceedings  being  filed  in  the  court  of  common  pleas,  the  case 
was  removed  to  the  circuit  court,  where  the  plaintiff  filed  a  narr., 
claiming  to  recover  the  undivided  half  part  of  a  frame  stable  and  lot  of 
ground  situate  in  Third  street,  in  the  borough  of  Harrisburg,  ad- 
joining property  of  Michael  Burke,  &c.  The  defendant  pleaded  not 
guilty,  and  issue  was  joined.  In  the  circuit  court  a  verdict  was  ren- 
dered in  favour  of  the  plaintiff. 

It  appeared  that  this  lot  of  ground  and  stable  were  purchased  by 
George  Capp  and  Nathaniel  Henrie,  and  a  deed  made  to  them  as 
tenants  in  common,  on  the  10th  of  June  1829. 

Defendant  offered  to  prove  that  Nathaniel  Henrie,  the  defendant, 
and  George  Capp,  the  person  as  whose  property  the  property  in  dis- 
pute was  sold,  were  in  partnership  in  the  livery  business  in  Harris- 
burg; that  they  purchased  the  said  property  out  of  the  partnership 
funds  for  partnership  purposes,  and  used  it  as  such  from  the  time  of 
purchasing  to  the  dissolution  of  the  partnership  ;  that  at  the  time  of 
dissolution,  the  said  property  was  left  in  the  possession  of  the  said 
Nathaniel  Henrie,  by  the  agreement  of  George  Capp,  for  the  purpose 
of  discharging  the  partnership  debts  ;  that  the  said  Nathaniel  Hen- 
rie, by  the  agreement  of  himself  and  George  Capp,  was  to  settle  the 
partnership  accounts,  and  payoff  (he  partnership  debts;  that  the 
debts  owing  by  the  said  firm  of  Capp  and  Henrie  exceeded  the 
amount  of  debts  due  the  firm  and  the  value  of  tke  property  in  dis- 
pute. And  further,  that  the  plaintiff,  Benezer  Hale,  before  the  time 
of  taking  his  judgment  against  George  Capp  arid  James  Murray, 
which  has  been  given  in  evidence  by  the  plaintiff,  had  notice  that 
the  said  property  was  so  purchased  by  the  said  Capp  and  Hemie, 
and  left  in  the  possession  of  Henrie  for  the  purposes  aforesaid.  The 
defendant  further  offers  to  prove,  that  George  Capp,  one  of  the  de- 
fendants in  the  said  judgment,  which  has  been  given  in  evidence, 
sold  out  an  interest  he  had  in  his  livery,  in  partnership  with  James 
Murray,  to  a  certain  Samuel  Murray;  that  during  the  treaty  between 
said  George  Capp  and  Samuel  Murray,  for  the  sale  of  said  interest, 
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Benezer  Hale,  the  plaintiff,  was  present,  and  promised  to  Capp,  that 
if  he  sold  to  Samuel  Murray,  he  would  take  Samuel  Murray  for  the 
debt  due  by  him,  the  said  George  Capp,  on  the  same  judgment;  and 
that  in  pursuance  of  the  said  agreement,  the  said  George  Capp, 
after  the  sale  to  said  Samuel  Murray,  gave  an  order  to  the  said 
Benezer  Hale  on  Samuel  Murray,  which  was  taken  by  the  plaintiff, 
Benezer  Hale,  in  satisfaction  of  the  debt  due  to  him  by  George 
Capp  by  said  judgment ;  on  which  this  property  in  question  was 
afterwards  sold  and  purchased  at  sheriff's  sale,  by  plaintiff,  Benezer 
Hale. 

This  testimony  was  objected  to  by  the  plaintiff,  and  rejected  ;  and 
the  jury,  by  direction  of  the  court,  found  a  verdict  for  the  plaintiff. 

Krause  and  Foster,  for  appellant.  . 

M'Cormick,  for  appellee. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  title  set  up  by  the  defendant  professes  to  be 
paramount  to  that  of  Henrie  in  his  separate  capacity,  and  to  defeat 
the  plaintiff's  execution,  by  showing  that,  although  the  deed  to 
Capp  and  Henrie  was  to  them  as  tenants  in  common,  and,  there- 
fore, on  its  face,  each  held  an  undivided  moiety ;  yet,  in  fact,  they 
held  the  property  as  partners,  pledged  to  partnership  creditors,  in 
exclusion  of  the  plaintiff,  who  was  a  separate  creditor  of  one  partner. 
Such  a  trust  or  ownership  of  the  property  is  inconsistent  with  the 
title  on  record,  which  is  vested  in  them  as  tenants  in  common.  To 
permit  a  person,  apparently  owning  property  as  an  individual,  to 
aver  a  different  right  in  himself  as  partner,  by  which  his  relations 
to  creditors  and  others  are  to  be  affected,  would  defeat  the  statute  of 
frauds  and  perjuries,  by  which  no  interest  in  real  estates  (except  a 
lease  for  a  short  period)  can  vest  or  be  transferred,  without  deed  or 
writing.  It  would  even  be  worse  than  to  pass  real  estate  without 
writing :  since  a  deed  would  thus  express  one  thing  and  mean 
another ;  and  our  recording  acts,  instead  of  being  guides  to  truth, 
would  be  no  better  than  snares. 

The  policy  of  the  recording  acts,  which  began  with  the  settlement 
of  the  state,  and  which  long  experience  has  proved  to  be  beneficial, 
is  to  render  the  manner  in  which  an  interest  or  right  in  real  estate 
is  held,  in  every  respect,  open  and  notorious.  They  require  all  deeds 
or  writings  which  may  affect  lands,  to  be  placed  on  record  ;  and,  as 
the  statute  of  frauds  forbids  such  interest  to  be  held  or  transferred 
without  deed  or  writing,  the  system  is  thus  complete.  No  averment 
of  any  right  by  parol,  or  by,  what  is  still  less,  the  nature  of  the  fund 
which  pays,  or  the  uses  or  purposes  the  property  is  applied  to,  can 
be  allowed  to  stamp  a  character  on  the  title  inconsistent  with  that 
appearing  on  the  deed  and  record,  to  the  prejudice  of  third  persons. 

It  has  been  held  by  our  courts,  that  a  person  purchasing  land 
with  the  money  of  another,  accompanied  with  evidence  of  his  intent 

II. T 
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that  it  should  belong  to  that  other,  has  been  deemed  to  create  a  re- 
sulting1 trust  by  operation  of  law.  Gregory's  lessee  v.  Setter,  1  Da//. 
193 ;  Wallace  ».  Duffield,  2  Serg.  fy  Rawle  525  ;  German's  lessee  v. 
Gabbald,  3  Binn.  304.  These  cases  have  been  relied  on  by  the  defen- 
dant's counsel  as  authorities  to  sustain  the  argument,  that  a  trust 
was  here  created  by  operation  of  law.  They  form,  however,  cases 
of  a  peculiar  character,  and  one  principal  ground  of  them  is,  that  not 
to  give  effect  to  the  trust  would  be  to  sanction  a  fraud.  But  the 
money  with  which  Capp  and  Henrie  purchased  the  property  was 
their  own.  They  could  appropriate  it  as  they  pleased,  and  they 
chose  to  appropriate  it  to  a  purchase  for  themselves  individually,  and 
not  as  partners.  Having  done  so,  it  cannot  be  defeated  by  proving, 
otherwise  than  by  deed  or  writing,  that  they  held  as  partners.  If  a 
person  should  employ  his  own  money  in  purchasing  land,  and  take 
the  deed  to  himself,  it  could  not  be  pretended  under  our  statutes, 
that  another  would  acquire  a  title  to  it  by  proving  that  such  person 
had  intended  the  land  for  him,  however  strong  the  evidence  of  parol 
declarations  or  acts  in  pais  might  be,  short  of  part  performance  by 
delivery  of  possession. 

It  has  been  contended  here  that  there  was  a  part  performance  by 
delivery  of  possession  of  the  whole  stable  to  Henrie,  after  the  dissolu- 
tion of  the  partnership.  But  the  allegation  of  title,  as  partners,  is  not 
founded  on  any  parol  agreement  or  declaration,  but  on  a  supposed  in- 
ference of  law,  from  the  acts  of  purchasing  with  partnership  money, 
for  partnership  purposes,  and  using  it  as  such  :  and  if  that  foundation 
fails,  a  delivery  of  possession  would  be  of  no  avail,  for  the  rule  re- 
quires a  parol  agreement,  or  declaration,  to  be  first  distinctly  proved. 
The  exceptions  to  the  statute  of  frauds  have  gone  far  enough  :  and  it 
seems  agreed  that  there  would  be  more  danger  in  extending  than 
in  limiting  them. 

Again,  in  respect  to  the  delivery  of  possession,  it  does  not  ap- 
pear, by  the  defendant's  offer,  when  the  dissolution  took  place, 
and  Capp  left  the  premises ;  whether  these  occurred  before  or 
after  the  plaintiff's  judgment.  If  after,  it  was  out  of  the  power 
of  Capp,  by  any  act  of  his,  to  defeat  the  plaintiff's  lien.  If  before, 
it  would  seem  it  was  a  delivery  to  the  defendant  as  a  mortgage 
or  pledge  for  the  payment  of  the  partnership  creditors,  not  a  sale 
or  transfer  to  him  :  and  to  the  latter  the  doctrine  of  part  perform- 
ance is  confined.  A  mortgage  in  this  state  cannot  be  made  by 
parol,  even  if  accompanied  with  delivery  of  possession:  it  must  be 
evinced  by  some  deed  or  writing.  Bowers  v.  Oyster,  3  Perms.  Rep. 
240.  The  alleged  notice  to  the  plaintiff,  therefore,  had  no  opera- 
tion, and  left  the  matter  where  it  previously  stood. 

In  conformity,  therefore,  with  the  suggestion  of  Chief  Justice 
Tilghman  in  M'Dermotc.  Lawrence,  after  a  review  of  the  American 
and  English  cases  on  the  subject,  (and,  I  think,  in  accordance  with 
the  course  of  legislation  in  Pennsylvania  on  the  modes  of  acquiring 
title  to  real  estate)  where  partners  intend  to  bring  real  estate  into  the 
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partnership  stock,  we  think  that  intention  must  be  manifested  by 
deed  or  writing,  placed  on  record,  that  purchasers  and  creditors  may 
not  be  deceived. 

The  defendant  further  offered  to  prove  that  Capp  sold  out  his 
interest  in  the  livery  to  Samuel  Murray :  that  the  plaintiff  was  present 
at  the  negotiation  for  the  sale,  and  promised  Capp  that  if  he  made 
the  sale  he  would  take  Samuel  Murray  for  the  debt  due  on  his 
judgment :  that  Capp  accordingly,  after  the  sale,  gave  the  plaintiff 
an  order  on  Samuel  Murray,  which  was  taken  by  the  plaintiff  in 
satisfaction  of  the  judgment. 

After  a  sale  on  venditioni,  and  sheriff's  deed  acknowledged,  the 
purchaser  is  ordinarily  entitled  to  the  land  purchased  and  paid  for. 
The  sheriffs  deed  is  conclusive  evidence  of  the  right  and  possession, 
against  the  defendant  in  the  execution,  and  all  claiming  under  him 
after  the  judgment.  If  there  are  matters  of  defence  accruing  subse- 
quent to  a  judgment,  and  prior  to  a  sale,  such  as  payment  and  satis- 
faction, or  release,  the  defendant  may  obtain  relief  by  motion  to  the 
court  to  stay  proceedings,  or  to  set  aside  the  process,  or,  perhaps,  to 
stop  the  acknowledgement  of  the  sheriff's  deed ;  but  these  matters 
cannot  be  set  up  to  defeat  the  purchaser's  right  to  possession  under 
the  deed.  The  act  of  6th  April  1802  gives  a  summary  remedy  to 
obtain  possession,  instead  of  the  former  dilatory  proceeding  in  eject- 
ment, and  the  sheriff's  deed  is  expressly  made  conclusive  evidence 
of  the  purchase. 

When  persons  claim  by  title  paramount  to  the  judgment,  whether 
derived  from  a  third  person,  or  (by  the  act  of  14th  March  1814)  from 
the  defendant,  prior  to  the  judgment,  they  may,  on  making  affidavit 
and  entering  into  recognizance,  stay  the  proceedings  before  the  jus- 
tice, and  have  their  title  tried  in  the  court  of  common  pleas.  But 
this  is  all  the  act  allows  them  to  do.  They  can  try  nothing  else. 
If  they  succeed  in  establishing  their  title,  the  proceedings  are  stop- 
ped: if  they  fail,  they  are  bound  by  their  recognizance  to  surrender 
up  the  premises,  and  the  justices  are  empowered  to  give  possession 
to  the  complainant.  3  Serg.  fy  Rawle  107 ;  13  Serg.  fy  Rawle  278. 
It  is  plain,  therefore,  that  they  come  into  court  as  actors  or  prosecu- 
tors; they  assert  a  title,  and  are  bound  to  substantiate  it.  Nothing 
else  is  in  issue.  The  defendant  could  not  go  into  evidence  of  any  thing 
but  his  title,  as  averred  in  his  affidavit;  and  if  he  failed  to  make  that 
out,  he  had  no  right  to  travel  into  the  matters  proposed. 

It  is  supposed  that  the  circumstance  of  the  plaintiff  being  the  pur- 
chaser, distinguishes  the  case  from  the  general  rule.  The  act  of 
assembly,  however,  applies  to  all  purchasers,  whether  plaintiff  or 
others.  The  same  inconvenience  would  result  in  every  instance,  if 
the  single  issue  in  this  proceeding  were  intermingled  with  other  dis- 
putes, such  as  whether  the  plaintiff  ever  made  the  promise  stated, 
whether  the  alleged  order  was  satisfaction  and  payment  of  the  judg- 
ment, and  various  other  matters  arising  from  throwing  open  the 
door  for  the  investigation  of  every  thing  which  the  party  had  omit- 
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ted  to  bring  forward  in  due  season,  and  in  regular  order.  This  point 
bos  heretofore  been  decided  in  the  case  of  Arnold  r.  Gorr,  1  Rawle 
227  ;  when  it  was  held,  that  there  is  no  difference  whether  the  pur- 
chaser of  land  at  sheriff's  sale  be  the  plaintiff  or  a  stranger. 

The  observations  already  made  apply  to  the  objection  of  the  de- 
fendant to  the  omission  in  the  inquisition.  An  inquisition  being  a 
matter  inputs,  the  omission  of  any  material  part,  by  mistake,  might 
be  corrected  by  parol  evidence.  Thomas  v.  Wright,  9  Serg.  <$• 
Raicle  87.  The  circumstance  that  no  interposition  took  place  to 
prevent  a  sale  and  conveyance  of  the  property  by  the  sheriff,  affords 
a  strong  presumption  that  it  was  by  mistake  of  the  jury,  and  not  by 
design,  that  the  omission  occurred,  and  that  on  due  inquiry  it 
would  have  so  appeared.  But,  at  all  events,  on  the  express  words 
of  the  act  of  assembly,  and  the  principles  before  stated,  I  think  the 
present  defendant  cannot  take  advantage  of  it  on  this  issue. 

Judgment  of  the  circuit  court  affirmed,  and  judgment  for  plaintiff. 


Henderson  against  Hays. 

An  action  of  ejectment  may  be  obtained  by  a  vendee  against  a  vendor,  to  en- 
force the  specific  performance  of  the  agreement  of  sale  and  purchase,  wherever 
a  court  of  chancery  would  sustain  a  bill  for  that  purpose. 

Whether  a  specific  performance  of  an  agreement  for  the  sale  and  purchase  of 
land  will  be  enforced  by  ejectment,  depends  upon  the  equity  and  justice  of  all  the 
circumstances  which  surround  the  case  ;  and  a  case  may  occur  where  the  agree- 
ment may  be  perfectly  good  and  binding  upon  both  parties,  and  the  price  agreed 
to  be  paid  by  the  purchaser  fully  equal  to  the  value  of  the  property,  and  not  the 
slightest  degree  of  blame  attaching  to  him,  and  yet  a  specific  performance  will 
not  be  enforced. 

Hence,  in  an  action  of  ejectment  to  enforce  a  specific  performance,  it  is  com- 
petent to  give  evidence  that  the  vendor  was  intemperate  in  his  habits  ;  the  effect 
that  spirits  had  upon  his  intellect ;  that  he  had  been  wasting  and  mismanaging 
his  estate,  and  that  the  sale  of  the  land  was  greatly  more  disadvantageous  to 
him,  than  any  advantage  he  could  derive  from  the  purchase  money. 

ERROR  to  the  district  court  of  Lancaster  county. 

This  was  an  action  of  ejectment  by  Dr  William  Hays  against  John 
Henderson  and  Thomas  Henderson,  to  enforce  the  specific  execution 
of  an  agreement  between  John  Henderson  and  Dr  William  Hays,  by 
which  the  former  sold  to  the  latter  one  acre  of  ground.  During  the 
trial  fourteen  bills  of  exception  to  the  rejection  of  evidence  were  taken 
by  the  defendants,  and  as  many  points  put  to  the  court  upon  which 
to  instruct  the  jury  ;  all  of  which  resolved  themselves  into  two  ques- 
tions. 

1.  Whether  it  was  competent  to  give  evidence  for  the  defend- 
ant, that  he  was  habitually  intemperate,  to  a  degree  calculated  to 
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impair  his  intellect ;  that  the  contract  was  a  very  disadvantageous 
one  to  him  ;  and  such  other  evidence  as  would  induce  the  jury  to  be- 
lieve that  the  contract  should  not  be  enforced. 

2.  If  such  evidence  were  given,  and  it  appeared  that  the  vendor 
had  a  mind  capable  to  contract,  and  the  conduct  of  the  vendee  had 
been  fair  and  honest,  yet  might  the  court  and  jury  refuse  to  enforce  a 
specific  performance  of  the  contract  1 

The  court  below  rejected  all  the  evidence  respecting  the  quality  of 
the  vendor's  mind,  and  the  effect  which  spirits  had  upon  it,  except  at 
or  near  the  time  when  the  contract  was  entered  into  ;  and  were  also 
of  opinion,  and  so  instructed  the  jury,  that  if  they  believed  the  ven- 
dor had  a  mind  capable  to  contract  at  the  time  he  executed  the 
agreement,  that  the  conduct  of  the  vendee  had  been  fair  and  honest, 
and  that  that  no  imposition  had  been  practised,  the  plaintiff  was 
entitled  to  recover.  A  verdict  and  judgment  were  rendered  for  the 
plaintiff. 

Montgomery  and  Hopkins,  for  plaintiff  in  error.  A  plaintiff  in  eject- 
ment against  a  vendor  of  lands  is  to  be  regarded  as  a  complainant  in 
equity  who  seeks  a  specific  performance  of  a  contract ;  and  if  there 
be  circumstances  connected  with  the  contract  which  would  lead  to 
the  conclusion  that  injustice  would  be  done  to  the  vendor  by  com- 
pelling him  to  convey,  a  jury  would  not  be  bound  to  find  for  the  plain- 
tiff. Campbells.  Spencer,  2  Binn.  129  ;  Bedford  v.  Shilling,  4  Serg. 
fy  Rawle  402  ;  Pow.  on  Con.  90 ;  Seymour  v.  Delancy,  6  Johns.  Cha. 
Rep.  222  ;  6  Peters's  Rep.  264 ;  1  Harris  fy  Johns.  224 ;  2  P.  Wms 
203 ;  2  Chan.  Cas.  103  ;  2  Atk.  Rep.  339  ;  2  Fes.  627  ;  4  Bro.  Par. 
557  ;  7  Ibid.  70  ;  3  P.  Williams  129  ;  JVew.  on  Con.  362  ;  Osgood  v. 
Franklin,  2  Johns.  Chan.  23 ;  Spangler  v.  Hummer,  3  Penns.  Rep. 
370;  Jones  v.  Wildes,  8  Serg.  fy  Rawle  150;  1  Mad.  Chan.  321, 
336;  Cas.  tern.  Talb.  234 ;  Fay  v.  Decamp,  15  Serg.  fy  Rawle  230; 
Peebles  v.  Reading,  8  Serg.  $  Rawle  484  ;  2  Ves.  156. 

Parke  and  Champneys,  for  defendant  in  error.  When  a  contract 
has  been  fairly  entered  into  by  two  parties  who  have  capacity  to  con- 
tract, every  dictate  of  justice,  and  every  consideration  which  makes 
the  administration  of  the  law  useful,  leads  to  the  conclusion  that  it 
should  be  enforced.  No  circumstance  which  affects  the  interests  of 
one  of  the  parties,  should  be  permitted  to  take  away  rights  which  are 
vested  in  the  other  by  a  solemn  contract.  Cited,  2  Pow.  on  Con.  1, 
2,  151  ;  1  Fonb.  Eq.  30,  116  ;  JVew.  on  Con.  357;  1  Pow.  on  Con. 
29  ;  3  Cowen  518  ;  1  Madd.  Chan.  286  ;  1  Day  167  ;  15  Mass.  58  ; 
7  Serg.  $  Rawle  90 ;  8  Serg.  fy  Rawle  573 ;  9  Mass.  225 ;  10 
Serg.  fy  Rawle  84 ;  6  Mass.  239. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  was  an  action  of  ejectment  brought  in  the 
district  court  of  Lancaster  county,  by  the  defendant  in  error  against 
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the  plaintiffs  in  error,  to  recover  the  possession  of  an  acre  of  land, 
which  John  Henderson,  one  of  the  plaintiffs  in  error,  had  previously, 
by  an  article  of  agreement  entered  into  with  the  defendant  in  error, 
agreed  to  sell  and  convey  to  him  in  fee  simple,  in  consideration  of 
80  dollars;  40  dollars  of  which  were  paid  at  the  time  of  executing 
the  article  of  agreement,  and  the  remaining  40  dollars  tendered  before 
commencing  the  action,  which  Henderson  refused  to  receive,  and 
at  the  same  tendered  in  return  to  Hays  the  40  dollars  received  of 
him.  The  acre  of  land  which  was  the  subject  of  the  agreement, 
was  part  of  a  farm  containing  about  forty-five  acres,  which  John 
Henderson,  the  seller,  had  owned  and  resided  on  many  years,  being 
his  patrimonial  estate.  The  acre  was  laid  off  in  the  form  of  a  par- 
allelogram, extending  along  and  fronting  on  the  old  Pennsylvania 
road  leading  from  Lancaster  to  Philadelphia  about  twenty-five  and 
a  half  perches,  and  running  back  from  the  road  about  six  perches  and 
two-tenths  of  a  perch  into  the  farm. 

For  want  of  a  court  of  chancery  in  this  state,  the  action  of  eject- 
ment has  been  resorted  to,  and  may  doubtless  be  maintained  by  the 
vendee  against  the  vendor,  to  enforce  the  specific  performance  of  the 
article  of  agreement  entered  into  between  them,  wherever  a  court  of 
equity  would  sustain  a  bill  for  that  purpose.  Hawn  v.  Norris,  4  Binn. 
77 ;  Vincent  v.  Huff,  4  Serg.  fy  Rawle  301  ;  Stein  v.  North,  3  Yeates 
324  ;  Griffeth  ».  Cochrane,  5  Binn.  105.  The  party,  to  entitle  him- 
self to  a  conveyance,  must  do  every  thing  necessary  to  be  done,  in 
order  to  obtain  a  decree  for  a  specific  performance.  Griffeth  v. 
Cochrane,  5  Binn.  105 ;  Marlin  v.  Willinck,  7  Serg.  <£•  Rawle  298. 
In  such  cases  it  has  ever  been  the  settled  practice  of  the  courts  to 
proceed  upon  equity  principles ;  Ebert  v.  Wood  ;  1  Binn.  217;  and  to 
prevent  a  failure  of  justice,  chancery  rules  have  been  adopted.  Dor- 
now  v.  Kelly,  1  Dall.  144;  Stansberry  v.  Marks,  4  Doll.  130;  Mur- 
ray v.  Williamson,  3  Sinn.  135;  Pallond  v.  Shaffer,  1  Dall.  214; 
Jordon  v.  Cooper,  3  Serg.  fy  Rawle  578.  But  having  no  court  of 
chancery,  this  authority  can  only  be  exercised  through  the  interven- 
tion of  a  jury.  Minsker  v.  Morrison,  2  Yeates  346.  Hence  it  fol- 
lows that  whatever  would  be  proper  for  a  chancellor  to  hear  upon 
investigation  of  those  cases  to  which  chancery  rules  are  applicable, 
must  be  equally  so  for  the  jury,  who  are  to  ascertain  the  facts  and 
apply  the  equitable  principles  under  the  direction  of  the  court.  Pee- 
bles v.  Reading,  8  Serg.  fy  Rawle  484;  Kuhn  v.  Nixon,  15  Serg.  <$• 
Rawle  118. 

As  the  errors  assigned  in  this  case  are  either  bills  of  exceptions  to 
the  opinion  of  his  honour,  the  judge  below,  in  rejecting  evidence 
offered  to  be  given  to  the  jury  by  the  plaintiffs  in  error;  or  to  his 
opinion  on  certain  points  submitted  by  the  parties  respectively  for 
his  direction  to  the  jury,  as  to  the  legal  and  equitable  principles 
which  ought  to  be  applied  by  them  upon  their  ascertainment  of  the 
facts,  and  in  giving  their  verdict:  it  may  be  proper  to  inquire  what 
are  the  rules  and  principles  which  have  governed  courts  of  equity  in 
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decreeing  or  refusing  to  decree  a  specific  performance  of  contracts 
and  in  admitting  evidence  in  such  cases. 

It  has  been  argued,  in  this  case,  by  the  counsel  for  the  defendant, 
in  error,  that  it  is  as  much  of  course  in  a  court  of  equity  to  decree  a 
specific  performance,  as  it  is  to  give  damages  at  law  ;  and  that 
wherever  the  party  is  entitled  to  recover  damages  at  law,  he  is  en- 
titled to  a  specific  performance  in  a  court  of  equity.  For  this  no 
direct  authority  has  been  adduced  ;  and  I  am  not  aware  of  any,  un- 
less possibly  an  inference  that  such  had  been  the  rule  before  Lord 
Somers's  time,  might  be  drawn  from  what  Sir  Thomas  Clarke,  mas- 
ter of  the  rolls,  is  reported  to  have  said  in  Dodsleyr.  Kinnersley,  Jlmb. 
406,  when  speaking  of  the  former  method  of  proceeding  in  chancery, 
by  a  patentee  of  a  literary  work  to  restrain  the  defendant  from  re- 
publishing  it.  He  says,  "  the  old  practice  was  like  the  case  of  agree- 
ments before  Lord  Somers's  time ;  the  party  was  sent  to  law,  and  if 
he  recovered  any  Lhing  by  way  of  damages,  this  court  entertained  the 
suit."  But  even  this  implies  that  such  was  not  the  practice  at  that 
time.  The  court  then,  as  well  as  long  before  and  ever  since,  has 
certainly  acted  upon  the  principle  of  exercising  its  discretion  in  either 
lending  or  withholding  its  aid  to  enforce  agreements,  not  arbitrarily 
or  capriciously,  but  as  the  merits  of  each  particular  case  seemed  to 
demand,  upon  a  sound,  discreet  and  temperate  consideration  of  all 
the  circumstances  attending  it.  Goring  v.  Nash,  3  Jltk.  188  ;  Per- 
kins v.  Wright,  3  Har.  fy  M'Hen.  326  ;  Simmons  v.  Hill,  4  Har.  <$• 
M'Hen.  258  ;  St  John  v.  Benedict,  6  Johns.  Ch.  Rep.  Ill;  Seymour 
v.  Delancy,  Ibid.  222;  S.  C.  VCowerfs  Rep.  445,  505;  4  Burr.  2539; 
7  Fes.  35;  Buckle  v.  Mitchell,  10  Fes.  Ill  ;  Flint  v.  Brandon,  8 
Fes.  165.  And  this  appears  to  be  in  perfect  accordance  with  the 
principles  of  natural  justice  and  equity ;  for  to  say  that  because 
damages  are  recoverable  at  law,  a  court  of  equity  must  therefore 
decree  a  specific  performance,  may  be  to  do  great  injustice  and 
injury  to  the  defendant  in  a  case  where  a  jury,  at  most,  would  only 
give  nominal  damages  against  him.  See  Pope  v.  Harris,  Lofft 
791.  In  cases  of  inadvertency  and  surprise,  not  amounting  to  fraud, 
the  plaintiff  will  be  left  to  his  remedy  at  law.  Twinning  v.  Morrice, 
2  Bro.  331  ;  Mortlack  v.  Buller,  10 'Fes.  308.  So  in  a  case  where 
a  man  was  entitled  to  a  small  estate  under  his  father's  will,  given 
on  condition  that  if  he  sold  it  within  twenty-five  years,  half  the  pur- 
chase money  should  go  to  his  brother ;  he  agreed  in  writing  to  sell 
it,  and  afterwards  refused  to  carry  it  into  execution,  pretending  that 
he  was  intoxicated  at  the  time  with  liquor;  upon  a  bill  brought  to 
compel  it,  Lord  Hardwicke  said  that  without  the  other  circumstance, 
the  hardship  alone  of  losing  half  the  purchase  money,  if  carried 
into  execution,  was  sufficient  to  determine  the  discretion  of  the  court 
not  to  interfere,  but  leave  them  to  law.  Fain  v.  Brown,  cited  in  Hyl- 
ton  v.  Biscoe,  2  Fes.  307.  Hence  it  appears  that  a  court  of  equity 
will  refuse  to  decree  a  specific  performance  in  cases  where  the  agree- 
ment may  be  perfectly  good  and  binding  upon  both  parties,  and  the 
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price  agreed  to  be  paid  by  the  purchaser  equal  to  the  value  of  the 
properly,  without  the  slightest  degree  of  blame  attaching  to  him. 
So,  if  trustees  for  sale,  or  those  acting  by  their  authorily,  fail  in  rea- 
sonable diligence;  if  they  contract  under  circumstances  of  haste  and 
improvidence  ;  if  they  make  the  sale  with  a  view  to  advance  the  par- 
ticular purpose  of  one  parly  interested  in  the  execution  of  the  trust, 
at  the  expense  of  another  party:  a  court  of  equity  will  not  enforce  a 
specific  execution  of  the  contract,  however  fair  and  reasonable  the 
conduct  of  the  purchaser  may  have  been.  Ord  v.  Noel,  5  Madd. 
441.  Again,  where  poor  uneducated  parties  are  induced,  by  a  person 
who  gets  hold  of  them  irf  the  absence  of  their  professional  adviser, 
to  make  an  improvident  bargain  ;  no  assistance  will  be  given  by  a 
court  of  equity  towards  compelling  its  execution.  Martin  v.  Mitchell, 
2  Jac.  $  Walk.  423 ;  Kenneys  v.  Hansard,  Coop.  129.  And  in  the 
case  of  an  illiterate  person,  addicted  to  intoxication,  whose  course  of 
life  renders  him  extremely  subject  to  imposition;  such  habits,  though 
not  carried  to  an  excess  constituting  absolute  incapacity,  lay  a  ground 
for  strict  examination,  whether  any  instrument  excuted  by  him  does 
not,  in  itself,  contain  evidence  that  advantage  was  taken  of  those 
habits.  Sayt?.  Barwick,  1  Fes.  fy  Bea.  199;  Cook  v.  Clayworth, 
18  Fes.  16;  Dunnage  v.  White,  1'Swanst.  150;  Mountain  v.  Bennet, 
1  Cox  353.  Inadequacy  of  price,  though  not  so  gross  as  to  amount  to 
fraud,  and  therefore  no  ground  for  setting  the  contract  of  sale  aside, 
may  be  sufficient  for  refusing  to  enforce  a  specific  performance  of  it. 
Osgood  v.  Franklin,  2  Johns.  Cha.  Rep.  23;  S.  C.  on  appeal,  14 
Johns.  Rep.  527.  So  if  the  situation  of  the  parties  be  so  unequal  as 
to  give  one  an  opportunity  of  making  his  own  terms  ;  in  which  case 
a  court  of  equity  would  not  be  disposed  to  lend  its  assistance  towards 
carrying  the  contract  into  execution,  but  would  leave  the  plaintiff  to 
his  remedy  at  law,  without  thinking  it  necessary  to  go  very  accu- 
rately into  the  doctrine  as  to  inadequacy  of  valuation.  Lowther  v. 
Lowther,  13  Fes.  103.  But  where  the  contract  has  been  made  by  a 
competent  party,  and  is  in  its  nature  and  circumstances  unobjectionable, 
it  is  no  doubt  as  much  a  matter  of  course  to  decree  a  specific  per- 
formance as  it  is  to  give  damages  at  law.  Hall  v.  Warner,  9  Fes. 
608;  Seymour  v.  Delancy,  3  Cowen  445,  505.  And  in  particular 
cases  a  court  of  equity  will  go  further,  and  decree  a  specific  perform- 
ance where  no  damages  can  be  recovered  at  law.  Acton  v.  Acton, 
Pre.  in  Cha.  237 ;  S.  C.  2  Fern.  480  ;  Connel  v.  Buckle,  2  P.  Wms 
244 ;  Gregory  v.  Williams,  3  Meriv.  590. 

In  the  case  of  Campbell  v.  Spencer,  2  Binn.  129,  it  was  held  by 
this  court,  that  the  plaintiff,  in  an  action  of  ejectment  brought  by 
the  vendee  against  the  vendor  of  lands,  stands  in  the  situation  of  a 
person  applying  to  a  court  of  equity  for  a  decree  to  compel  a  specific 
performance  of  the  contract.  And  the  court  in  that  case  sustained  the 
verdict  of  the  jury  in  favour  of  the  defendant,  upon  the  very  ground 
of  the  circumstances  being  such  as  to  induce  a  suspicion  that  the 
defendant,  under  the  influence  of  drinking  bitters,  while  making  this 
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contract  at  a  tavern  with  the  plaintiff,  who  had  sent  for  him  to  come 
thither,  although  not  drunk,  had  unadvisedly  sold  his  farm,  upon 
which  he  had  resided  many  years,  for  store  goods.     The  late  Chief 
Justice,  in  delivering  his  opinion  upon  the  motion  for  a  new  trial, 
says  in  page  133,  "it  is  said  by  the  plaintiffs  counsel,  that  they 
(meaning  the  jury)  undertook  to  pronounce  the  contract  as  altoge- 
ther void.     If  that  was  ascertained  on  the  record,  and  the  case  could 
be  reduced  to  that  point,  I  should  have  no  hesitation  in  saying  there 
should  be  a  new  trial."     And  near  the  commencement  of  his  opin- 
ion, on  the  same  page,  he  says,  "  I  agree  with  Judge  Yeates,  before 
whom  the  cause  was  tried,  that  there  is  nothing  in  the  evidence 
reported  by  him,  which  would  authorize  the  court  to  say  that  the 
contract  was  void.     The  plaintiff  might  undoubtedly  support  an 
action  for  damages  for  breach  of  the  agreement.     But  a  contract 
may  be  binding  at  law,  and  yet  a  court  of  equity  may  not  think  it  reason- 
able to  decree  a  specific  performance."     Upon  this  ground  it  was, 
that  the  court  supported  the  verdict  of  the  jury  in  that  case,  and 
rendered  a  judgment  upon  it  in  favour  of  the  defendant.     It  is  clearly 
the  same  doctrine  which  is  to  be  found  in  the  decisions  of  the  court 
of  chancery  in  England,   anterior  to  our  revolution.     In  Brom- 
ley v.  Fetteplace,  Freem.  Chan.  Rep.  245,  it  is  laid  down  in  these 
words:   "this  court  will  not  execute  all  agreements  in  specie,  but 
will  consider  upon  circumstances  relating  to  the  agreement,  the  reason- 
ableness and  equitableness  of  executing  the  same  ;  and  will,  in  many 
cases,  leave  the  party  to  his  remedy  at,  law,  to  recover  damages  only 
for  not  performing  the  agreement."     So  in  Jones  v.  Statham,  3  Jltk. 
389,  lord  Hardwicke  says,  "  the  constant  doctrine  of  this  court  is, 
that  it  is  in  their  discretion,  whether  in  such  a  bill,  they  will  decree 
a  specific  performance,  or  leave  the  party  to  his  remedy  at  law." 
And  again  in  Barnadiston  v.  Lingood,  he  repeats,  "  in  the  case  of  a 
hard  bargain,  where  it  is  not  absolutely  executed,  but  executory 
only,  the  constant  rule  of  the  court  is,  not  lo  carry  it  into  execution." 
2  Jltk.  134.     And  as  late  as  Mason  v.  Armitage,  13  Fes.  25,  it  is 
laid  down  to  be  discretionary  with  the  court,  either  to  decree  or  to 
refuse  a  specific  execution  of  the  contract,  according  to  the  particu- 
lar circumstances  of  the  case.     And  wherever  there  is  any  sort  of 
suspicion,  that  makes  it  not  fair  to  call  for  an  execution  of  an  agree- 
ment, a  court  of  equity  will  not  give  the  extraordinary  relief  of  a 
specific  performance,  but  leave  the  purchaser  to  his  action  at  common 
law.     Mortlock  v.  Buller,  10  Fes.  305. 

Chancery  having  unquestionable  jurisdiction  of  fraud,  will,  where- 
ever  a  contract  is  shown  to  have  been  obtained  by  means  of  it,  or  to 
be  tainted  by  it,  still  go  further,  and  as  against  the  party  guilty  of 
of  the  fraud,  will  not  only  refuse  to  decree  a  specific  performance  of 
the  contract,  but  at  the  instance  of  the  innocent  party  will  set  it 
aside  altogether.  And  although  fraud  assumes  such  a  variety  of 
forms  that  it  may  be  next  to  impossible  to  reduce  it  to  any  regular 
classification,  yet  it  must,  be  acknowledged  that  the  effort  made  to- 

II. — U 
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wards  it  by  Lord  Hardwicke,  that  great  master  of  chancery  princi- 
ples, in  Jansen  v.  Chesterfield,  2  Ves.  155,  156,  is  well  calculated  to 
aid  our  investigation  on  the  subject  as  it  relates  to  contracts.  The 
third  species  of  which  seems  to  be  peculiarly  the  object  of  notice  in 
a  court  of  equity  ;  and  may  perhaps  be  considered  the  connecting 
link  in  the  chain  between  those  cases  attended  with  such  circum- 
stances as  will  barely  induce  a  court  of  equity  to  refuse  its  aid  in 
decreeing  a  specific  performance  ;  and  cases  where  direct  proof  of 
fraud  is  made,  and  may  demand  the  attention  of  a  court  of  law  as 
well  as  of  equity.  "It  may,"  he  says,  "  be  presumed  from  the  cir- 
cumstances and  condition  of  the  parties  contracting,  and  this  goes 
further  than  the  rule  of  law  ;  which  is,  that  it  must  be  proved,  not 
presumed  ;  but  it  is  wisely  established  in  this  court,  to  prevent  taking 
surreptitious  advantage  of  the  weakness  or  necessity  of  another,  which 
knowingly  to  do  is  equally  against  conscience  as  to  take  advantage 
of  his  ignorance  ;  a  person  is  equally  unable  to  judge  for  himself  in 
one  or  the  other."  It  has  been  thought  by  some  that  this  doctrine  is 
scarcely  reconcilable  with  the  principles  laid  down  in  the  cases  of 
Townsend  t>.  Lowfield,  1  Ves.  35;  S.  C.,  3  Jltk.  536  ;  and  Trenchard 
v.  Wanley,  2  P.  Wms  166.  But  Mr  Hovenden,  in  his  Treatise  on 
Frauds,  has,  I  think,  shown  that  it  is  perfectly  consistent  with  what 
is  said  there,  when  properly  understood,  as  it  must  be,  with  a  refer- 
ence to  the  nature  of  the  prayer  contained  in  the  bills  and  the  sub- 
ject matter  of  them. 

From  the  view  which  has  been  presented  of  the  authorities,  show- 
ing the  principles  and  reasons  upon  which  courts  of  equity  have 
refused  to  interpose  their  aid  in  decreeing  specific  performance  of 
contracts,  it  is  obvious  that  the  circumstances  from  which  they  may 
be  inferred  are  as  multifarious  as  the  transactions  of  human  life,  and 
that  it  would  be  difficult,  if  not  impossible,  to  lay  down  any  fixed 
rule  by  which  to  test  the  admissibility  or  inadmissibility  of  them  in 
evidence.  This  would  seem  to  depend  upon  their  tendency  to  esta- 
blish whatever  has  been  deemed  proper  for  the  consideration  of  a 
court  of  equity  in  deciding  whether  it  will  decree  a  specific  perform- 
ance of  the  contract  or  not.  Lee,  C.  J.,  in  the  case  of  Jansen  v. 
Chesterfield,  2  Ves.  151,  observes,  "  it  is  difficult  to  form  any  gene- 
ral rule  that  can  meet  every  case  of  this  kind  that  may  happen, 
but  they  must  in  general  be  governed  by  the  circumstances  in  each 
case." 

And  as  regards  the  rule  of  evidence  adopted  by  chancery  in  such 
cases,  Lord  Hardwicke,  in  Lewellen  v.  Mackworth,  2  Jltk.  40,  has 
laid  it  down,  that  "  there  is  no  rule  of  evidence  to  be  laid  down  in 
thai  court  but  a  reasonable  one ;  such  as  the  nature  of  the  thing  that 
is  to  be  proved  will  admit  of." 

Now  as  to  the  evidence  offered  by  the  plaintiffs  in  error  in  this 
case,  and  rejected  by  the  court  below,  it  appears  to  me  that  there 
was  nothing  in  its  nature  which  ought  to  have  prevented  its  being 
received,  because  it  was  not  only  such  evidence  as  the  facts  and  cir- 
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cumstances  proposed  to  be  proved  admitted  of,  but  the  very  best  that 
could  be  given  of  them.  And  with  respect  to  the  relevancy  of  the 
facts  and  circumstances  themselves  so  offered  to  be  proved,  and  the 
bearing  which  they  might  have  had  upon  the  minds  of  the  jury  in 
deciding  the  case  according  to  the  principles  already  laid  down 
which  seem  to  have  governed  courts  of  equity  in  determining  upon 
questions  of  specific  performance,  I  am  inclined  to  think  that  they 
are  such  as  ought  to  have  been  submitted  to  the  jury,  with  the  ex- 
ception of  the  matters  contained  in  the  fifth,  eighth  and  thirteenth 
bills  of  exception.  It  is  proper  however  to  state  that  I  think  the 
same  questions  might  have  been  propounded  in  an  unexceptionable 
form  by  having  added  a  request  of  each  witness  to  mention  also  his 
reasons  for  the  opinion  which  he  might  give  in  answer  to  the  ques- 
tion. Then  the  jury  would  have  been  enabled  to  judge  for  them- 
selves of  the  weight  that  was  due  to  the  opinion  of  the  witness ;  but 
unaccompanied  by  his  reasons,  I  think  it  would  have  been  entitled 
to  no  weight,  and  was  therefore  properly  rejected. 

It  is  sufficient  to  say,  that  all  the  matters  contained  in  the  first, 
second,  third,  fourth,  sixth,  ninth  and  fourteenth  bills  of  exception, 
and  rejected  by  the  court,  ought  to  have  been  received  in  evidence, 
inasmuch  as  they  all  went  to  show  the  intemperate  course  of  life 
and  habits  which  John  Henderson  had  led  and  fallen  into — the 
effect  of  liquor  upon  him  when  taken  in  certain  quantities,  in  destroy- 
ing his  senses  and  depriving  him  of  his  reason,  down  even  to  a  few 
hours  before  the  time  of  making  the  contract.  That  by  these  means 
he  had  been  wasting  his  estate  ;  impairing  his  mind  as  well  as  his 
capacity  for  managing  it  and  transacting  his  business;  creating 
wants  for  money  that  were  pressing  upon  him  to  a  degree  perhaps 
that  he  might  think  intolerable.  All  these  things,  as  it  appears  to 
me,  were  proper  to  be  submitted  to  the  jury  along  with  the  other 
circumstances,  that  they  might  consider  and  determine  whether, 
under  the  impaired  and  disordered  state  of  his  mind  and  of  his  affairs, 
he  had  not  been  induced  or  impelled  to  enter  into  a  very  improvident 
contract ;  and  whether  it  was  not  such,  if  carried  into  specific  exe- 
cution, as  would  greatly  deteriorate  the  value  of  the  residue  of  the 
farm. 

As  to  the  matter  contained  in  the  seventh  bill  of  exception,  it  was 
only  asking  a  more  full  explanation  from  the  witness  of  a  thing 
which  the  plaintiff  below  had  drawn  from  him  by  his  cross-exami- 
nation, to  which  he  had  not  been  examined  at  all  in  chief.  This 
the  plaintiffs  in  error  had  a  right  to  claim  upon  common  principles  of 
justice,  if  it  were  a  matter  from  which  the  defendant  in  error  sup- 
posed he  could  derive  any  advantage  before  the  jury  ;  and,  that  his 
counsel  thought  he  could,  is  shown  to  demonstration,  by  their  requir- 
ing the  court,  in  the  fourth  point  which  they  submitted,  to  charge 
the  jury  that  the  purchase  of  the  farm  by  Thomas  G.  Henderson  of 
John  Henderson,  was  high  evidence  of  an  admission  by  the  former 
that  the  latter  was  competent  to  make  a  contract  at  that  time. 
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The  question  proposed  in  the  tenth  bill  of  exception  was  not  im- 
proper, because  it  in  some  degree  might  have  satisfied  the  jury  that 
the  plaintiff  below  had  been  seeking  to  purchase  other  property  in 
the  immediate  vicinity,  similarly  situated  to  that  in  question  for 
which  he  afterwards  contracted  with  John  Henderson,  and  that  he 
had  thereby  made  himself  acquainted  with  the  value  or  estimate 
put  on  such  property  by  other  owners  who  were  capable  of  taking 
care  of  it ;  and  as  the  prices  asked  by  them  were  greatly  above  what 
he  agreed  to  give  for  that  in  question,  in  case  that  had  been  made 
to  appear  to  the  jury  to  be  greatly  under  the  value  of  the  property, 
it  would  have  been  evidence  to  show  that  he  must  have  been  con- 
scious that  it  was  so  at  the  time  he  agreed  to  buy ;  but  of  itself 
perhaps  would  have  weighed  nothing;  taken,  however,  in  connex- 
ion with  the  other  circumstances  proposed  to  be  proved,  might  have 
been  entitled  to  consideration,  and  produced  an  effect  favourable  to 
the  plaintiffs  in  error. 

The  deed  of  conveyance  from  John  Henderson  to  Thomas  G. 
Henderson,  which  is  the  subject  of  the  eleventh  bill  of  exception,  was 
clearly  evidence  to  show  the  nature  of  the  right  or  title  under  which 
Thomas  G.  Henderson,  one  of  the  plaintiffs  in  error  claimed  to  hold 
the  land  in  dispute.  Whether  it  would  have  been  sufficient  for  that 
purpose,  was  a  question  which  remained  to  be  decided  by  the  jury 
upon  a  full  hearing  of  all  the  other  evidence,  under  a  proper  direction 
from  the  court,  as  to  the  legal  and  equitable  principles  involved  in 
the  case. 

The  evidence  offered  in  the  twelfth  bill  of  exception,  which  is  the 
only  remaining  one  to  be  noticed,  was  admissible  to  show  that  the  wit- 
ness had  expressed  upon  a  former  occasion  a  sentiment  seemingly  less 
favourable  to  the  competency  of  John  Henderson  to  manage  his  busi- 
ness, than  what  he  had  then  testified  to.  And  if  he  had  expressed 
himself  as  the  question  offered  to  be  put  to  him  by  the  counsel  for  the 
plaintiffs  in  error  seemed  to  indicate,  it  was  perfectly  right  to  have 
an  explanation  of  it,  as  it  might  affect  his  credit. 

I  come  now  to  notice  the  exceptions  taken  to  the  answers  of  the 
judge,  on  the  points  submitted  to  him,  both  by  the  plaintiff  and  the 
defendants  below.  And  it  seems  to  me,  that  in  answering  the  three 
first  points  of  the  plaintiff  below,  he  lost  sight  of  the  distinction  which 
has  been  shown  to  exist,  and  to  have  been  recognized  in  courts  of 
equity,  between  what  is  necessary  to  be  shown  in  order  to  avoid  a 
contract,  and  what  may  be  sufficient  ground  for  refusing  to  decree  a 
specific  performance  of  it.  We  have  seen,  that  notwithstanding  it 
may  be  good  and  valid,  and  such  as  the  party  at  law  may  be  entitled  to 
recover  damages  on  for  a  breach  of  it,  yet  a  court  of  equity  has  re- 
fused to  decree  a  specific  performance  of  it :  as  where  the  party  from 
the  pressure  of  his  wants,  or  in  a  thoughtless  moment,  was  induced  to 
sell  an  estate  which  he  held  under  a  will  that  compelled  him,  if  he 
sold  it  within  twenty-five  years,  to  pay  one  half  of  the  price  to 
his  brother,  although  the  price  for  which  he  agreed  to  sell  was  fully 
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equal  to  the  value  of  the  estate,  and  the  conduct  of  the  party  agreeing 
to  buy,  perfectly  fair.  And  still  less  would  a  court  of  equity  be  dis- 
posed to  interpose  its  aid  in  decreeing  a  specific  performance,  if  it 
should  appear  that  the  plaintiff  in  obtaining  the  contract  had  not 
dealt  honourably  and  conscientiously  with  the  defendant.  So  where 
the  defendant  happens  to  be  a  man  of  weak  mind,  or  has  rendered 
himself  by  his  intemperate  habits  incapable  of  managing  his  busi- 
ness and  his  estate  in  a  provident  manner,  and  if  inadequacy  of  price 
should  be  shown,  it  ought  to  excite  a  jealousy  that  would  induce  a 
strict  examination,  in  order  to  be  satisfied  that  every  thing  was  fair 
in  obtaining  the  contract.  And  if  in  addition  to  inadequacy  of  price, 
it  should  also  appear  that  the  defendant  was  hurried  into  the  con- 
tract, without  having  time  sufficient  allowed  him  to  reflect  on  what 
he  was  doing,  or  to  consult  with  his  friends  about  it,  where  it  was  a 
matter  of  any  magnitude  ;  or  even  where  the  price  agreed  to  be  given 
to  such  person  might  be  fully  equal  in  value  to  that  part  of  the  es- 
tate agreed  to  be  sold  when  separated  and  detached  from  the  rest  of 
it,  but  such  separation  would  injure  and  deteriorate  the  value  of  the 
residue  greatly  beyond  the  value  of  the  price  that  was  to  be  received 
for  it :  a  specific  performance  ought  not  to  be  enforced.  In  short,  if 
the  conduct  of  the  party  seeking  a  specific  performance  of  a  contract 
be  not  perfectly  conscientious,  honourable  arid  fair ;  or  if  the  contract 
itself  be  such  that  a  specific  execution  thereof  wrould  necessarily  in  its 
consequences  to  the  defendant  produce  a  loss  or  injury  greatly  above 
the  value  of  the  price  to  be  received  by  him  under  the  contract,  and 
which  could  not  readily  have  been  foreseen,  unless  by  a  man  perfectly 
competent  to  the  management  of  all  his  concerns,  possessing  at  the 
time  an  unclouded  miud,  free  from  embarrassment,  and  capable  of 
deliberating  and  reflecting  maturely  on  what  he  was  about  to  do :  a 
specific  performance,  according  to  the  established  principles  of  equity, 
ought  not  to  be  enforced.  But  the  judge  before  whom  this  cause  was 
tried,  in  answer  to  the  defendant  in  error's  points,  told  the  jury 
in  substance,  "  that  he  was  entitled  to  recover  the  land"  (which  was 
in  effect  to  have  a  specific  execution  of  the  contract),  "unless  they"  (the 
jury)  "  should  be  of  opinion  that  John  Henderson  was  incapable  of 
entering  into  any  contract  at  the  time  the  articles  of  agreement  were 
entered  into  ;  or  should  believe  from  the  evidence,  that  there  were 
dishonest  practices  and  fraudulent  contrivance  on  the  part  of  the 
plaintiff  (below)  in  obtaining  the  contract."  Thus  putting  the  case 
to  the  jury  exclusively  upon  the  grounds  of  incompetency  in  John 
Henderson  to  make  a  contract,  or  fraud  practised  by  the  plaintiff  be- 
low upon  him.  Doubtless,  either  of  those  grounds  would  have  been 
even  more  than  sufficient  for  refusing  the  plaintiff  below  a  specific 
performance  of  the  contract.  They  would  have  been  good  cause  for 
setting  it  aside  altogether  ;  but  the  judge  erred  in  instructing  the 
jury  as  if  incompetency  or  fraud  were  the  only  grounds  upon  which 
they  ought  to  find  a  verdict  against  the  plaintiff  below. 

The  judge  has  also  committed  the  same  error  in  answering  the 
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fifth  and  seventh  points  of  the  defendants  below  in  their  first  series. 
And  again,  in  answer  to  the  second  case  stated  by  the  plaintiffs  in 
error  under  their  third  point  in  the  second  series  of  points,  the  judge 
has  erred  in  charging  the  jury,  "  that  the  contract  ought  not  to  be 
enforced  if  they  should  believe  there  were  any  unfair  contrivance 
and  practices  by  the  plaintiff  (below)  in  procuring  the  article  to  be 
drawn  and  executed  by  the  defendant  in  the  manner  therein  stated." 
Thus  leaving  the  jury  to  infer,  that  if  there  were  no  unfair  contriv- 
ance and  practices  by  the  plaintiff  below  in  procuring  the  agreement, 
that  the  specific  execution  of  it  ought  to  be  enforced.  To  say  the 
least  of  this,  the  judge  was  not  sufficiently  explicit ;  for  we  have  seen, 
and  referred  to  cases  on  this  subject  which  prove  incontestably,  that 
unreasonable  bargains,  the  specific  execution  of  which  would  be 
greatly  injurious  to  the  defendants,  will  not  be  decreed  to  be  specifi- 
cally performed  by  courts  of  equity,  although  no  unfair  contrivance 
and  practices  were  imputed  to  the  plaintiffs. 

The  answers  of  the  judge  to  some  other  of  the  points  submitted  by 
the  defendants  below,  have  been  complained  of  as  erroneous  ;  but 
it  is  sufficient  to  say,  that  this  does  not  appear  with  sufficient 
clearness  and  distinctness  to  be  the  case.  Many  of  these  points  have 
a  reference  only  to  detached  parts  of  the  evidence  and  circumstances 
of  the  case,  and  the  judge  is  required  therefrom  to  charge  the  jury 
in  their  favour  upon  the  whole  case.  Now  this  often  is  not  dealing 
fairly  with  the  court,  and  most  generally  is  unnecessarily  perplexing ; 
and  what  is  still  worse,  when  done  by  counsel,  it  may  be  doing  in- 
justice to  their  clients,  though  not  designedly ;  because  it  may  be 
that  the  court  cannot,  on  a  partial  view,  or  with  a  reference  to  some 
of  the  circumstances  only  of  the  case,  charge  the  jury  in  favour  of 
their  clients,  when  under  a  full  view,  and  with  a  reference  to  all  the 
circumstances  of  it,  it  would  be  right  to  do  so.  Multiplying 
points  to  the  court,  and  trying  to  split  hairs,  as  is  too  often  the  case, 
seldom  or  never  sheds  light  upon  the  cause,  but  most  generally  per- 
plexes and  bewilders  the  jury,  and  occasionally  the  court  too  ;  and 
as  I  doubt  much  whether  such  a  course  be  calculated  to  raise  the 
character  of  the  profession,  I  think  gentlemen  of  the  bar  need  not  be 
very  emulative  to  excel  in  it. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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Hemmich  against  High. 

An  amicable  partition  of  lands  among  devisees,  one  of  whom  at  the  time  of 
partition  was  a  minor,  and  to  whom  was  allotted  a  portion  greatly  inferior  in 
value  to  that  devised  to  him,  is  not  binding,  although  after  he  arrived  at  a  lawful 
age  he  exercised  acts  of  ownership  upon  the  part  allotted  to  him  for  several 
years. 

APPEAL  from  the  judgment  of  the  circuit  court  of  Berks  county, 
held  by  Justice  KENNEDY. 

Ejectment  by  Joseph  Hemmich  against  William  High,  to  recover 
thirty-six  acres  and  a  hundred  and  fifty-four  perches  of  land,  which 
the  plaintiff  claimed  as  devisee  under  the  will  of  his  grandfather, 
John  Hemmich  deceased. 

John  Hemmich,  the  testator,  died  in  November  1820,  seised  of 
about  six  huftdred  and  fifty-five  acres  of  land  in  Cumru  township, 
Berks  county,  lying  chiefly  in  one  body ;  having  by  his  last  will 
devised  to  the  plaintiff  a  grist  mill  and  five  acres  of  land,  and  also 
an  adjoining  tract  of  fifty  acres,  particularly  described  in  the  will. 
The  residue  of  his  real  estate,  about  six  hundred  acres,  he  devised  to 
his  three  sons,  John,  David  (the  plaintiff's  father)  and  Joseph.  At 
the  time  of  his  death,  the  plaintiff  was  a  minor,  about  the  age  of 
fifteen.  In  April  1822,  the  three  sons  of  the  testator  met  together, 
without  the  knowledge  of  the  plaintiff,  and  agreed  to  make  partition 
among  themselves.  They  procured  a  draft  to  be  made,  setting  out 
their  respective  portions,  and  executed  a  partition  deed  with  clauses 
of  mutual  conveyance  and  release,  and  took  possession  accordingly. 
I  n  this  deed  was  included,  as  part  of  the  share  conveyed  to  Joseph,  one 
of  the  plaintiff's  uncles,  thirty-six  acres  and  one  hundred  and  fifty-four 
perches  of  the  fifty  acre  tract  devised  to  the  plaintiff.  The  plaintiff 
was  not  mentioned  in  the  partition,  but  in  the  draft  there  were  set 
out  for  him  eighteen  acres  and  six  perches  of  the  fifty-five  acres  de- 
vised to  him  (including  the  grist  mill  and  five  acres)  and  a  por- 
tion of  the  testator's  other  land,  equal  in  quantity  to  the  residue  of 
the  land  devised  to  him,  but  consisting  of  a  narrow  strip  of  ground, 
embracing  the  hill  side  of  a  creek,  part  in  wood,  and  the  rest  an  inferior 
soil,  some  of  it  not  susceptible  of  cultivation.  The  land  devised  to 
the  plaintiff  was  all  limestone  land,  of  the  first  quality,  worth  more 
than  four  times  as  much  as  the  ground  set  out  for  him. 

During  the  plaintiff's  minority,  having  no  guardian,  the  land  thus 
set  out  was  leased  by  his  father,  who  accounted  to  him  for  the  rents 
after  he  came  of  age,  which  was  in  June  1826.  In  December  1826, 
the  plaintiff  leased  part  of  the  tract  thus  set  out  to  him  for  a  year : 
in  December  1827,  he  leased  the  mill  and  the  whole  tract  for  a  yiar, 
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and  by  a  memorandum,  renewed  this  lease  for  two  years,  and  received 
the  rents.  In  1829,  he  gave  it  in  to  the  assessor  of  taxes  as  his.  In 
1831,  he  brought  this  suit. 

It  was  also  in  evidence  on  the  part  of  the  defendant,  that  the 
plaintiff,  after  coining  of  age,  hauled  wood  off  the  strip  of  land  set 
out  to  him,  which  had  been  cut  by  other  persons,  and  forbade  John 
Hemmich  and  others  to  cut  wood  there,  saying  he  had  possession. 

The  plaintiff  proved,  that  at  the  making  of  the  draft  and  partition 
deed,  the  uncles  were  aware  that  they  could  not  make  any  disposi- 
tion of  the  plaintiff's  land;  that  John  Hemmich  said,  old  John  Hem- 
mich had  shown  a  partiality  to  the  plaintiff;  and  also,  addressing  the 
plaintiff's  father,  "  your  son  makes  out  well  enough  by  giving  him 
the  land  allotted  to  him."  The  defendant  purchased  from  the 
assignee  of  Joseph,  the  plaintiff's  uncle,  in  April  1826,  with  notice 
that  their  title  was  doubtful.  Some  evidence  was  also  given  that 
the  plaintiff  knew  before  he  came  of  age,  that  the  strip  of  land  set 
out  for  him  was  not  the  land  devised. 

In  the  circuit  court,  a  verdict  was  taken  for  the  plaintiff;  and  it  now 
comes  up  by  appeal. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — It  is  contended  by  the  defendant,  that  the  conduct 
of  the  plaintiff  after  arriving  at  twenty-one,  in  retaining  possession 
of  the  tract  set  out  by  the  draft,  and  acting  as  its  owner  by  receiving 
rents, making  leases,  cutting  wood,  and  claiming  possession,  amounted 
to  an  acquiescence  in  the  partition  of  1822,  which  devested  his  title 
to  the  land  devised :  and  cases  have  been  cited  to  show  what  acts  of 
an  infant  are  void  or  voidable,  and  what  conduct  of  his,  after  arriving 
at  full  age,  amounts  to  a  ratification  of  his  acts.  But  the  plaintiff 
was  not  in  any  way  a  party  to  the  transaction,  and  therefore  these 
authorities  have  no  bearing  on  the  case.  The  single  question  is, 
whether  the  acts  of  others,  done  during  his  minority,  and  without 
his  participation,  shall  devest  the  plaintiff  of  a  title  secured  to  him 
by  the  will  of  his  grandfather ;  and  there  seems  to  me  to  be  hardly 
the  shadow  of  a  pretence  for  it.  The  conduct  of  the  sons  in  under- 
taking to  appropriate  his  property  to  one  of  themselves,  and  select 
for  him  in  lieu  of  it  a  strip  of  ground  inferior  in  quality  and  situation, 
exhibits  an  utter  disregard  of  his  rights,  if  not  a  deliberate  attempt  to 
defraud.  It  would  require,  under  such  circumstances,  a  very  clear 
and  decided  act  on  his  part,  made  with  a  full  knowledge  of  his  rights, 
and  freed  from  the  influence  his  situation  subjected  him  to,  before 
he  couid  be  deemed  to  have  assented  to  a  substitution  so  injurious  to 
his  interests.  Even  in  persons  of  full  age,  acts  such  as  those  given 
in  evidence  would  not  suffice  to  transfer  the  title  to  real  estate.  The 
property  of  an  infant,  if  such  an  attempt  could  succeed,  instead  of 
being  peculiarly  protected  by  the  law,  would  be  constantly  subject  to 
invasion  from  the  secret  artifice  or  open  attempts  of  others  who  might 
take  a  fancy  to  it.  The  sons  had  no  right  to  intermeddle  with  this 
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property,  unless  to  preserve  it  for  the  benefit  of  the  infant.  The 
seizure  of  it  was  unjustifiable,  and  the  title  thereby  acquired  being 
tortious,  nothing  has  occurred  on  the  part  of  the  plaintiff  to  give  it 
solidity.  No  deed  or  writing  has  been  executed  by  him  transferring 
his  estate  in  the  land,  he  is  not  barred  by  lapse  of  time,  nor  has  he 
been  guilty  of  any  collusion  or  laches,  by  which,  inequity,  his  title 
would  be  postponed. 

Judgment  of  the  circuit  court  affirmed. 


Thompson  against  M'Gaw. 

The  statute  of  limitation  does  not  embrace  the  claim  of  a  legacy,  and  in  an 
action  therefor  the  plea  of  non  assumpsit  infra  sex  annos  is  bad. 

In  an  action  against  an  executor  for  a  legacy,  it  is  not  competent  for  the  de- 
fendant to  show  that  the  balance  of  an  administration  account  in  his  hands, 
settled  by  the  orphan's  court,  was  composed  of  bonds  not  due  at  the  time  of  the 
settlement,  and  which  could  not  afterwards  be  collected  because  of  the  insol- 
vency of  the  obligors. 

ERROR  to  the  district  court  of  York  county  (Hayes,  president). 

This  was  an  action  for  a  legacy  by  William  M'Gaw  against  Alex- 
ander Thompson  executor  of  Samuel  M'Gaw.  The  will  under 
which  the  legacy  was  claimed  was  proved  in  1814 ;  the  executor  set- 
tled his  administration  account  in  1816,  in  which  there  was  found  a 
balance  in  his  hands  of  1524  dollars,  with  this  memorandum,  "  part 
not  due."  This  suit  was  brought  to  November  term  1832.  The 
pleas  were  nil  debet  and  non  assumpsit  infra  sex  annos.  On  the  trial, 
the  defendant  offered  to  prove  that  the  balance  in  his  hands,  upon, 
the  settlement  of  his  account,  was  composed  of  bonds  then  due  and 
unpaid,  and  which  could  not  afterwards  be  collected  because  of  the 
insolvency  of  the  obligors.  The  court  rejected  the  evidence,  and  the 
plaintiff  recovered.  Whether  this  evidence  should  have  been  re- 
ceived, and  whether  the  statute  of  limitation  is  a  good  plea  in  an 
action  for  a  legacy,  were  the  questions  argued  in  this  court  by 

R.  Fisher  and  Lewis,  for  plaintiff  in  error,  who  argued,  that  it  was 
compel  ent  to  show  that  the  bonds  with  which  the  executor  was  charged 
were  outstanding  and  unpaid,  and  on  this  point  cited,  M'Fadden  v. 
Geddes,  7  Serg.  fy  Rawle  340 ;  Miller  v.  Young,  2  Serg.  #  Rawle 
518;  M'Grew's  Appeal,  14  Serg.  #  Rawle  396.  That  the  statute 
of  limitations  is  applicable  to  an  action  for  a  legacy.  Kane  v.  Blood- 
good,  7  Johns.  Chan.  115;  Johnston  v.  Humphreys,  14  /Serg1.  <$• 
Rawle  394. 

II. V 
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Kelly,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  plea  of  the  statute  of  limitations  to  an  ordi- 
nary action  for  a  legacy  is  a  novelty.  It  has  long  been  a  settled 
principle,  that  the  statute  does  not  apply  in  such  case,  and  no  deci- 
sion to  the  contrary  exists.  In  the  ecclesiastical  courts,  which,  in 
England,  have  had  jurisdiction  of  personal  legacies,  a  plea  of  the 
the  statute  has  not  been  heard  of;  nor  have  the  courts  of  common 
law  interfered  to  coerce  their  reception  of  it.  Chancery,  which  took 
cognizance  of  legacies  when  charged  on  land,  or  where  the  jurisdic- 
tion was  incidental  to  some  other  species  of  relief,  and  has  latierly 
almost  engrossed  them,  adopted  the  same  rule.  1  Fern.  256;  2 
Freem.  52;  2  Fes.  Jim.  il  ;  Lovelass  on  Wills  234  ;  4  Bac.  M.  473. 
That  the  statute  did  not  apply,  has  always  been  the  rule  in  Penn- 
sylvania. 2  Yeates  268  ;  1  Watts  507.  The  case  of  App  t>.  Dreis- 
bach,  2  Rawle  287,  by  m  means  infringes  upon  this  well  established 
doctrine.  It  is  true  there  are  some  suggestions  in  the  opinion  of  the 
court  in  that  case,  that  perhaps  after  an  account  settled  by  an  execu- 
tor in  the  orphan's  court,  the  statute  might  be  considered  as  begin- 
ning to  operate  ;  but  the  decision  went  on  different  grounds.  The 
question  there  was,  whether  the  executor  himself  owed  the  estate  of 
the  testator  a  sum  of  money.  In  his  account,  settled  more  than  six 
years  before  the  commencement  of  the  suit,  he  mentioned  this  sum, 
but  refused  to  charge  himself  with  it,  and  always  denied  his  liability. 
If  other  persons  had  been  appointed  executors,  he  could  undoubtedly 
have  availed  himself  of  the  plea  in  a  suit  by  them  against  him  :  and 
his  own  appointment  as  executor  did  not  place  him  in  a  worse  situa- 
tion. He  could  not  in  either  case  be  deemed  a  trustee  as  to  a  debt 
which  he  had  uniformly  disputed.  "  The  demand,"  says  Judge 
HUSTON,  who  delivered  the  opinion  of  the  court,  "in  this  case  is  not 
for  a  sum  appearing  due  on  a  settlement,  but  denied  now,  and  denied 
at  the  settlement ;  due,  if  at  all,  from  a  man  who,  though  acting  as 
trustee  at  one  time,  put  off  that  character  openly,  by  record  and 
according  to  law,  ten  years  before  this  suit  was  brought.** 

It  has  been  suggested  by  high  authority,  that  the  rule  of  chan- 
cery on  this  subject  might  be  changed,  where  an  act  of  assembly 
vests  in  the  courts  of  common  law  the  right  to  afford  a  remedy  for 
the  recovery  of  legacies  by  actions  at  law ;  for  in  that  case  they 
might  fall  within  the  provisions  of  the  limitation  acts;  and  then, 
even  chancery,  possessing  only  a  concurrent  jurisdiction,  would  con- 
form to  the  same  sule.  Per  Kent,  C.  J.,  Kane  v.  Bloodgood,  7 
Johns.  Ch.  127,  cited  in  App  v.  Dreisbach,  2  Rawle  287.  If  this 
doctrine  be  correct,  it  would  effect  a  total  revolution  in  the  law  as 
heretofore  received  and  acted  on  in  Pennsylvania;  because  our 
remedies  for  the  recovery  of  legacies  are  altogether  in  courts  of  com- 
mon law,  by  the  provisions  of  an  act  of  assembly.  On  looking  how- 
ever at  the  provisions  of  the  act,  it  seems  evident  that  it  cannot 


May  1834.]  OF  PENNSYLVANIA.  163 

[Thompson  v.  M'Gaw.] 

embrace  claims  of  this  description.  The  legacy  act  of  1772  author- 
izes a  legatee  to  prosecute  "  an  action  on  the  case,  debt,  detinue  or 
account-render,  as  the  case  may  require,  in  any  of  the  courts  for 
holding  pleas."  The  act  of  limitations,  passed  on  the  21st  of  March 
1713,  requires  actions  of  detinue,  all  actions  of  account  and  upon 
the  case  (other  than  such  as  concern  the  trade  of  merchandize  be- 
tween merchant  and  merchant,  their  factors  and  servants),  all  actions 
of  debt  grounded  upon  any  lending  or  contract  without  specialty,  all 
actions  of  debt  for  arrearages  of  rent,  except  the  proprietaries'  quit- 
rents,  to  be  commenced  and  sued  within  six  years.  Now  if  the 
legatee  should  choose  to  bring  an  action  ©f  debt  for  a  pecuniary 
legacy,  as  he  may,  it  would  not  be  within  the  words  of  this  act ; 
because  an  action  of  debt  for  a  legacy  is  not.  grounded  on  any  lend- 
ing or  contract. 

Chancery  has  refused  to  adopt  the  rule  by  analogy  to  the  statute, 
because  an  executor  stands  in  the  situation  of  a  trustee,  and,  whilst 
the  trust  subsists,  the  statute  has  not  been  permitted  to  run  between 
trustee  and  cestui  que  trust  in  cases  either  of  real  or  personal  estate. 
This  reason  applies  as  forcibly  in  a  court  of  law,  as  of  equity ;  de- 
pending not  on  the  forum  or  the  form  of  proceeding,  but  on  the  na- 
ture of  the  case  and  the  relation  of  the  parties.  An  executor  is  a 
trustee,  as  well  by  the  act  of  the  testator  as  by  the  authority  of  the 
law :  undertaking  to  administer  the  effects  of  others  for  their  benefit, 
and  bound  to  render  accounts  of  his  doings  at  their  instance.  There 
is  no  personal  demand  against  him  for  which  he  needs  protection 
from  stale  or  doubtful  claims.  The  legacies  appear  on  the  face  of 
the  will,  which  shows  what  and  whom  he  is  to  pay.  On  the  other 
hand,  the  legatee  may  be  ignorant  of  the  bequest,  or  absent  in  other 
states.  If  acquainted  with  it,  he  is  not  obliged  to  demand  it  within 
the  statutory  period,  unless  the  will  imposes  that  condition  :  he  may 
prefer  to  wait  till  the  executor  shall  have  collected  all  the  assets  and 
paid  all  the  debts,  rather  than  incur  the  chance  of  being  obliged  to 
refund  on  his  bond. 

The  settlement  of  the  executor's  account  in  the  orphan's  court,  does 
not  change  his  character  as  trustee.  He  still  holds  the  assets  for  the 
purposes  of  the  will,  not  adversely  toil:  and  his  account  is  notice  that 
he  holds  for  the  legatees,  not  against  them.  It  is  not  even  a  definite 
ascertainment  of  the  balance  in  his  hands  for  which  he  is  accounta- 
ble, because  an  appeal  from  the  decree  may  take  place,  formerly  in 
a  year,  now  within  three  years  :  the  accounts  may  undergo  revision 
and  alteration,  and  the  liability  of  the  executor  and  rights  of  the 
legatee  be  materially  changed.  The  character  of  executor  and  trus- 
tee for  the  legatees  continues  during  all  this  period  and  afterwards, 
and  with  it  the  accompanying  duties  and  liabilities. 

The  only  effect  of  lapse  of  time,  as  ordinarily  applied  to  a  legacy, 
is  to  raise  a  presumption  of  payment ;  and  in  this  light  it  has  been 
considered  by  the  courts.  Like  the  cases  of  bonds,  mortgages  and 
other  claims  not  within  the  statute,  the  payment  is  presumed  after 
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a  lapse  of  lime,  unless  repelled  by  particular  circumstances.  Even 
then  it  is  said,  if  the  legatee  allege  lhat  he  knew  not  of  his  legacy, 
the  presumption  cannot  be  raised.  1  Fonb.  Eq.  331,  note  (r). 

We  are,  therefore,  of  opinion  that  the  question  decided  by  the 
court  below,  on  the  sufficiency  of  the  acknowledgement  to  take  the 
case  out  of  the  statute  of  limitations,  did  not  legally  arise,  because 
the  plea  of  the  statute  to  this  action  was  of  no  avail. 

2.  After  an  account  settled  by  the  executor  in  the  orphan's  court, 
by  which  he  is  charged  with  a  precise  sum  of  money  in  his  hands, 
the  evidence  offered  by  him  in  this  suit,  that  part  of  that  sum  was 
afterwards  lost  by  the  insolvency  of  the  obligor  in  one  of  the  bonds 
to  the  testator,  was  rejected  by  the  court  below.  The  ground  upon 
which  this  evidence  is  attempted  to  be  supported  is,  lhat  in  the 
heading  of  his  account  the  defendant  refers  to  certain  bonds  men- 
tioned in  his  inventory,  some  of  which  appeared  not  to  be  due,  and  that 
there  is  a  memorandum  put  opposite  to  the  balance  stated  against  him 
in  his  account — "  part  not  due."  But  he  does  not,  in  his  account, 
reserve  any  part  of  the  sum  as  uncertain  or  doubtful.  He  charges 
himself  with  the  whole  as  so  much  money,  and  as  such  it  is  con- 
firmed. He  had  a  right  to  treat  this  as  a  settled  account,  and  to  take 
advantage  of  it  to  preclude  an  appeal  after  the  year,  or  a  collateral 
inquiry  into  its  validity;  and  others  interested  have  the  same  right. 
That  the  decree  of  the  orphan's  court,  on  matters  within  its  jurisdic- 
tion, is  binding  and  conclusive  in  every  collateral  inquiry,  as  well 
in  relation  to  administration  accounts  as  on  other  subjects,  is  now  the 
settled  law.  M'Fadden  v.  Geddes,  17  Serg.  fy  Rawle  336  ;  App  v. 
Driesback,  2  Rawle  287.  No  further  operation  is,  by  this  rule,  given 
to  its  proceedings  than  is  yielded  to  those  of  all  courts  acting  on 
matters  legally  submitted  to  their  decision.  The  remedy  of  the  party 
complaining  is  by  appeal,  which  is  now  enlarged  beyond  the  former 
limit:  and  perhaps  that  court,  in  a  proper  case,  might  grant  a  re- 
hearing on  a  petition  for  review.  But  to  permit  the  decisions  of  a 
court  of  competent  jurisdiction  to  be  again  controverted,  collaterally, 
in  another  court,  would  lead  to  the  utmost  uncertainty  of  right, 
and  to  endless  litigation  ;  while,  with  due  care  on  the  part  of  those 
interested,  no  injury  can  be  sustained.  Where  cases  of  hardship 
have  occurred,  they  have  been  chiefly  owing  to  the  want  of  due 
attention  to  the  proceedings  of  the  orphan's  court,  by  those  whose 
rights  are  involved  in  its  decisions.  The  business  of  that  court,  al- 
ways extensive,  has  become  much  more  so  by  recent  legislation  :  it 
exercises  many  important  branches  of  chancery  jurisdiction  :  it  is 
clothed  with  ample  powers  to  investigate  and  determine  controver- 
sies, and  to  enforce  its  decrees  :  and  its  judgments  must  be  deemed 
to  possess  the  same  binding  operation  as  those  of  other  courts,  upon 
matters  within  its  cognizance. 

Judgment  affirmed. 
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Stouffer  against  Latshaw. 

To  constitute  a  duresse  at  law,  the  arrest  must  have  been  originally  illegal, 
or  made  so  by  a  subsequent  abuse  of  it. 

The  legality  or  illegality  of  an  arrest  is  determinable  by  the  laws  of  the  state 
wherein  it  is  made ;  and  in  the  absence  of  proof  to  the  contrary,  an  arrest  upon 
legal  process  in  another  state  will  be  taken  to  be  justifiable. 

To  submit  a  fact,  destitute  of  evidence,  to  the  determination  of  a  jury,  as  one 
that  may  nevertheless  be  found,  is  an  encouragement  to  err,  which  cannot  be 
too  closely  observed  or  unsparingly  corrected. 

ERROR  to  the  common  pleas  of  Lancaster  county. 

This  was  an  action  in  six  single  bills  by  John  Stouffer  and  Jacob 
Stouffer  against  John  Latshaw.  The  pleas  were,  payment  with  leave, 
&c.,  duresse  of  imprisonment,  and  non  est  factum  :  upon  which  issues 
were  joined. 

In  1826,  the  plaintiffs  in  this  action  brought  a  suit  against  the 
defendant,  in  the  common  pleas  of  Lancaster  county,  Pennsylvania  : 
in  1827,  while  that  suit  was  yet  pending,  the  plaintiffs  sued  out  a 
capias  in  Baltimore,  Maryland,  against  the  defendant,  upon  which 
he  was  arrested  and  gave  bail  to  the  sheriff:  the  next  day  after  the 
arrest,  the  defendant  gave  to  the  plaintiffs,  in  satisfaction  of  the 
claim  for  which  the  capias  issued,  the  six  notes  on  which  this  suit 
is  brought.  There  was  no  evidence  given  on  the  trial  of  the  cause, 
of  the  nature  of  the  bail  given  by  the  defendant  to  the  sheriff  of 
Baltimore,  nor  was  there  any  evidence  of  what  the  law  of  Maryland 
was,  with  regard  to  the  validity  of  an  arrest  for  a  cause  of  action 
for  which  suit  was  pending  in  another  state.  The  following  points 
were  put  by  the  plaintiffs  to  the  court : 

1.  That  the  pendency  of  a  suit  in  another  state  or  a  foreign  court 
by  the  same  plaintiff,  against  the  same  defendant,  for  the  same  cause 
of  action,  is  no  stay  or  bar  to  a  new  suit  brought  in  another  state  in 
a  court  of  competent  jurisdiction  ;  the  "  exceplio  rei  judicatos"  apply- 
ing only  to  final  or  definitive  sentences- abroad  upon  the  merits  of  the 
case.     And,  therefore,  the  plaintiffs,  John  and  Jacob  Stouffer,  had 
an  undoubted  right,  notwithstanding  the  pendency  of  the  suit  in  the 
district  court  for  the  city  and  county  of  Lancaster  to  December  term 
1826,  No.  36,  to  commence  another  suit  against  John  Latshaw,  the 
defendant,  in  the  "  Baltimore  county  court." 

2.  That  as  the  plaintiffs  had  a  right,  notwithstanding  the  pen- 
dency of  the  suit  to  December  term  1826,  No.  36,  to  institute  another 
suit  in  the  county  court  of  Baltimore,  any  arrest  under  process  issu- 
ing from  that  court  was  legal,  and  not  tortious  and  unlawful. 

3.  Thai  Jo. a  void  a  bond  or  contract  for  duresse  of  imprisonment,  it 
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should  clearly  appear  that  it  was  executed  while  the  party  was  under 
arrest,  and  thut  the  arrest  was  illegal  and  torlious,  and  made  wilh  a 
view  and  for  the  purpose  of  obtaining  from  the  defendatit  (he  bond 
or  contract  in  question  ;  and  that  as  the  process  under  which  Jphn 
Latshaw  was  arrested  in  Baltimore  was  issued  by  a  court  of  compe- 
tent jurisdiction,  and  was  legal,  he  could  not  avoid  the  notes  upon 
which  these  suits  are  brought,  even  if  they  had  been  executed  while 
he  was  in  the  custody  of  the  sheriff. 

4.  That  if  the  jury  believe  that  John  Latshaw,  the  defendant,  exe- 
cuted the  single  bills  upon  which  these  suits  are  founded  the  day 
after  he  had  given  bail  and  after  he  had  been  discharged  by  the 
sheriff,  he  could  not  avoid  them  under  an  allegation  of  "  duresse  of 
imprisonment,"  even  if  the  arrest  had  been  illegal ;  and  a  fortiori  he 
cannot,  as  the  process  issued  against  him  emanated  from  a  court  of 
competent  jurisdiction,  and  was  legal. 

5.  That  in  the  suit  brought  to  December  term  1826,  No.  36,  in 
the  district  court  for  the  city  and  county  of  Lancaster,  the  defendant, 
John  Latshaw,  never  having  entered  special  bail,  was  not  rectus  in 
curia,  and  therefore  the  pendency  of  that  suit  would  be  no  bar  to  ano- 
ther in  a  different  court  of  competent  jurisdiction  for  the  same  cause 
of  action. 

Defendant's  points. 

1.  That  it  is  a  well  settled  principle  of  law,  that  a  man  cannot 
bring  a  second  action  for  the  same  cause,  for  which  he  has  a  prior 
action  pending. 

2.  That  the  suing  out  of  a  second  writ,  when  the  prior  suit  is 
pending,  for  the  same  cause  of  action,  is  tortious  and  illegal,  and 
renders  the  second  or  subsequent  writ  bad  ab  initio. 

3.  That  if  the  jury  believe  the  six  several  notes  sought  to  be  re- 
covered in  these  suits  grew  out  of  the  illegal  and  torlious  arrest  of 
the  defendant,  on  the  second  suit  instituted  in  the  city  of  Baltimore, 
pending  the  prior  suit,  for  the  same  cause  of  action,  in  the  county  of 
Lancaster,  and  that  the  defendant  to  procure  his  discharge  executed 
the  said  notes  to  the  plaintiffs;  that  the  illegal  arrest,  so  made,  viti- 
ates and  renders  void  their  execution,  and  no  recovery  can  be  had 
upon  them. 

4.  That  the  pendency  of  a  suit  in  Pennsylvania  renders  the  issu- 
ing of  a  second  writ  for  the  same  cause  of  action  in  a  sister  state 
tortious  and  illegal,  and  that  the  subsequent  discontinuance  of  the 
first  suit  cannot  make  the  institution  of  the  second  regular  and  legal ; 
if,  therefore,  the  jury  believe  that  the  suit  in  Baltimore  was  for  the 
same  cause  of  action,  for  which  a  prior  suit  had  been  instituted  in 
Pennsylvania,  then  the  plaintiff  cannot  recover,  and  the  verdicts 
should  be  for  the  defendant. 

5.  That  it  is  clear  law,  that  every  restraint  of  the  liberty  of  a  free- 
man, whether  in  prison  or  at  large,  is  an  imprisonment,  and  if  he 
enters  into  a  note  or  notes  during  such  restraint,  he  may  avoid  the 
same  for  duresse  of  imprisonment. 
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6.  Also,  in  equity,  if  a  man  by  compulsion  enters  into  a  note  or 
notes,  though  the  terror  and  force  are  not  sufficient  to  make  it  duresse 
at  common  law,  yet  it  may  be  relieved  against ;  and  if  the  jury  be- 
lieve that  the  defendant,  to  procure  his  discharge  from  an  illegal 
arrest,  was  compelled  to  execute  the  notes  sought  to  be  recovered  in 
these  suits,  the  verdicts  should  be  in  favour  of  the  defendant. 

The  court  instructed  the  jury,  in  substance,  that  to  constitute 
duresse  at  law,  the  arrest  must  have  been  originally  illegal  or  have 
become  so  by  subsequent  abuse  of  it ;  and  in  the  absence  of  proof 
the  arrest  must  be  taken  to  have  been  legal;  and  that  it  was  a  mat- 
ter of  fact  for  the  jury  to  determine,  whether  the  laws  of  Maryland 
were  such  as  to  make  the  arrest  illegal.  The  court  were  also  of 
opinion,  that  if  a  man  execute  notes  by  compulsion,  though  the 
terror  and  force  were  not  such  as  to  make  it  duresse  at  common  law, 
in  equity  he  might  defend  in  an  action  on  the  notes. 

Montgomery  and  Norris,  for  plaintiffs  in  error. 
Jenkins  and  Hopkins,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — It  was  accurately  charged,  that  to  constitute  du- 
resse at  law,  the  arrest  must  have  been  originally  illegal,  or  have 
become  so  by  subsequent  abuse  of  it.  It  was  accurately  charged 
too,  that  in  the  absence  of  proof  to  the  contrary,  the  arrest  must  be 
taken  to  have  been  justifiable  under  the  laws  of  Maryland,  by  which 
its  legality  is  determinate;  as  a  second  arrest  during  the  pendency 
of  an  action  in  a  foreign  country  for  the  same  cause  is  justifiable  by 
the  common  law,  which  is  the  basis  of  the  jurisprudence  of  that 
state.  Yet  notwithstanding  the  conceded  absence  of  proof  to  rebut 
the  presumption  in  favour  of  the  arrest,  its  legality  was  submitted  to 
the  jury  as  an  open  question.  It  is  doubtless  the  province  of  the 
jury  to  determine  the  effect  of  the  evidence,  but  it  is  the  province  of 
the  court  to  determine  its  competency;  and  the  right  to  determine 
what  is  evidence  and  what  ia  not,  necessarily  includes  a  right  to  de- 
termine whether  there  is  any  evidence  to  the  point  proposed.  Nor 
is  it  an  invasion  of  the  prerogative  of  the  jury  to  instruct  them,  in  a 
proper  case,  that  there  are  legal  presumptions  of  fact  which  it  is  their 
duty  to  draw.  By  the  pleadings,  all  that  is  necessary  to  constitute 
duresse  was  a  part  of  the  case  which  the  defendant  had  taken  upon 
himself  to  prove ;  and,  failing  to  produce  his  proof,  the  fact  was  to  be 
taken  as  against  him  ;  but,  instead  of  being  instructed  to  that  effect, 
the  jury  were  directed  to  consider  the  matter  at  large,  which  had  a 
direct  tendency  to  mislead  them  as  to  the  onus  probandi  and  the  legal 
result  of  the  proof.  To  submit  a  fact  destitute  of  evidence,  as  one 
that  may  nevertheless  be  found,  is  an  encouragement  to  err  which 
cannot  be  too  closely  observed,  or  unsparingly  corrected. 

Of  oppression  by  an  excessive  use  of  the  process,  there  was  no  room 
for  a  pretext,  in  the  evidence  returned  on  the  commissions;  nor  does 
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the  cause  seem  to  have  been  put  on  that  ground.     But  though 
actual  duresse  was  out  of  the  question,  it  was  put  to  the  jury  to  say, 
whether  there  was  not  evidence  of  such  constraint,  though  less  than 
actual  duresse,  as  would  induce  a  chancellor  to  order  the  securities  to 
be  delivered  up  :  at  least  such  I  take  to  he  the  drift  of  the  direction. 
The  defendant's  counsel  prayed  an  instruction,  "  that,  in  equity,  if  a 
man  enter  into  a  note,  though  the  terror  and  force  are  not  sufficient 
to  make  it  duresse  at  the  common  law,  yet  it  may  be  relieved  against; 
and  if  the  jury  believe  that  the  defendant,  to  procure  his  discharge 
from  illegal  arrest,  was  compelled  to  execute  the  notes  sought  to  be 
recovered,  the  verdict  should  be  in  favour  of  the  defendant."     To 
this  jumble  of  legal,  and  imaginary  equitable  duress,  the  court  re- 
sponded in  the  affirmative;  saying,  "a  man  ought  to  be  relieved 
from  the  payment  of  any  obligation  given  by  him  under  the  circum- 
stances stated  in  the  proposition ;  that  is,  if  it  appear  clearly  that  the 
arrest  was  illegal,  and  that  to  procure  his  discharge  from  such  illegal 
arrest  he  was  compelled  to  give  the  obligation  in  question."     Now,  if 
the  arrest  were  illegal  and  used  to  extort  the  notes  in  question,  there 
could  not  be  a  more  decisive  case  of  duresse  at  the  common  law;  and 
it  would  be  idle  to  talk  of  a  less  degree  of  constraint  as  a  ground  of 
relief  applicable  to  such  a  case  in  equity.     The  design  of  the  prayer 
was  palpably  to  obtain  the  sanction  of  the  court  to  the  abstract  prin- 
ciple, that  there  may  be  relief  in  equity  for  a  less  degree  of  constraint 
than  is  necessary  to  constitute  duresse  at  law;  and  though  the  court 
lent  its  sanction  on  the  inconsistent  condition  that  the  arrest  be  ille- 
gal and  for  purposes  of  extortion,  yet  the  qualification  being  repug- 
nant to  the  principle,  must  be  rejected.     If  the  direction  meant  not 
that  there  is  a  species  of  milder  duresse,  which  may  be  the  subject  of 
equitable  cognizance  exclusively,  it  meant  nothing;  and  in  any  aspect 
it  had  an  irresistible  tendency  to  confuse  and  mislead.    The  authority 
relied  upon  in  the  argument  is  the  case  of  Nichols  v.   Nichols, 
1  Jltk.  409,  in  which  it  is  given,  as  the  substance  of  the  decree, 
that  "  though  a  man  is  arrested  by  due  process  of  law,  if  a  wrong 
use  is  made  of  it  against  the  person  under  such  arrest,  by  obliging 
him  to  execute  a  conveyance  which  was  not  under  consideration 
before,  equity  will  construe  it  a  duresse,  and  relieve  against  a  con- 
veyance executed  under  such  circumstances."     Is  not  that  also  a 
case  of  duresse  by  ihe  common  law?     The  spontaneous  act  of  a 
man  in  arrest  by  due  course  of  law,  though  for  no  actual  cause 
of  action,  may  not  be  avoided  for  duresse,  because,  as  is  said  in  1  Leon. 
61,  an  action  on  the  case  lies  for  the  malice;  but,  as  it  is  laid  down  in 
1  Roll.  Abr.  B.  1,  "  if  a  man  lawfully  in  prison  make  an  obligation 
against  his  will  and  consent,  he  may  avoid  it  for  duresse."     And  the 
distinction  rests  on  a  cardinal  principle  of  the  law,  which  declares  an 
arrest  on  due  process  not  to  be  a  trespass  however  malicious  it  be, 
but  admits  that  it  may  become  so  by  a  subsequent  abuse  of  the  au- 
thority.    To  make  "  a  wrong  use  of  an  arrest,"  therefore,  by  oblig-  ' 
ing  the  party  arrested  "to  execute  a  conveyance  which  was  not  under 
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consideration  before,"  is  to  make  the  arrest  illegal  from  the  beginning; 
and  ihe  wonder  is,  that  equitable  relief  should  have  been  given  in 
Nichols  v.  Nichols,  for  what  was  clear  duresse  and  remediable  at 
the  common  law.     It  was  said  by  Lord  Hardwicke  in  Roy  v.  The 
Duke  of  Buckingham,  2  Jltk.  193,  that  duresse  is  not  remediable  in 
equity,  because,  as  he  remarked,  if  there  were  any  illegal  advantage 
taken  of  the  obligor  when  he  was  in  custody,  he  might  be  relieved 
at  law,  and  there  was  no  occasion  for  a  suit  in  equity.     It  is  certainly 
not  an  independent  ground  to  go  into  that  court,  though  there  may 
be  cases  where  it  is  necessary  to  determine  the  question  of  its  exist- 
ence incidentally  on  an  objection  to  a  deed  ;  but  the  expression  of 
Lord  Hardwicke  undoubtedly  indicates  no  opinion  favourable  to  (he 
doctrine  of  equitable  duresse.    I  take  it,  that  nothing  of  the  sort  would 
authorise  a  decree  to  have  the  security  delivered  up,  or  any  other  that 
would  deprive  the  party  of  an  advantage  to  be  had  from  it  at  law. 
In  the  report  of  Nichols  v.  Nichols,  if  such  it  may  be  called,  neither 
thecircumstancesof  the  case  nor  the  grounds  of  the  decree  are  stated, 
and  we  are  left  in  the  dark  as  to  the  nature  and  extent  of  the  relief. 
That  equity  would  refuse  to  execute  a  contract  procured  by  a  less 
degree  of  constraint  than  is  necessary  to  duresse,  may  readily  be  con- 
ceived ;  but  that  it  would  interpose  to  destroy  the  security  at  law, 
especially  if  it  were,  as  here,  for  a  bonafide  duty,  is  a  proposition  that 
wants  the  confirmation  of  authority.     No  such  principle  was  estab- 
lished in  The  Attorney-General  v.  Sothon,  2  Fern.  497.     That  was 
the  case  of  a  bond  given  in  the  prerogative  court  under  very  peculiar 
circumstances.     An  application  of  the  obligor  for  administration  of 
his  uncle's  estate,  was  resisted  by  one  named  as  executor  in  a  will  not 
to  be  found,  but  alleged  to  contain  certain  charitable  bequests.     The 
nephew,  being  told  by  the  prerogative  judge  that  he  should  have  the 
administration,  but  it  was  expected  of  him  that  he  would  secure  the 
charities,  executed  the  bond  in  question,  and  thereupon  had  sentence 
pronounced  for  him,  which  was  affirmed  at  the  delegates.      On  cross 
bills  filed,  the  one  to  have  the  benefit  of  the  bond,  and  the  other  to 
have  it  delivered  up,  lord  keeper  Cowper  said,  that  a  bond  procured 
through  force  or  terror,  "  though  not  so  as  to  make  it  per  dures," 
ought  to  be  set  aside,  or  at  least  not  carried  into  execution  ;  and  that 
though  a  judge  may  fairly  mediate  an  accommodation,  yet  that  to 
put  terms  on  pronouncing  judgment  is  contrary  to  magna  charta. 
In  conclusion  it  is  said,  "  there  being  no  proofs  in  the  cause  that 
there  was  such  a  will,  and  it  likewise  appearing  by  the  proofs  that 
the  testator  had  afterwards  changed  his  mind,  thereupon  the  lord 
keeper  declared  he  was  not  satisfied  to  decree  performance  of  the 
bond,  nor  to  set  it  aside,  and  dismissed  both  bills."     Now,  though  he 
seems  to  have  thought  that  a  bond  thus  procured  might  be  set  aside, 
he  refused  to  do  so  in  the  most  favourable  state  of  the  facts  for  the 
principle  of  which  the  case  was  susceptible  ;  and  had  the  proofs 
shown  the  existence  of  the  will  without  any  change  of  testamen- 
tary purpose,  there  is  little  doubt,  from  what  was  done  under  circum- 
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stances  less  favourable  to  the  obligee,  that  the  bond  would  have  been 
decreed,  though  obtained  by  compulsion ;  and  even  as  it  was,  the 
lord  keeper  did  much  the  same,  by  leaving  the  obligee  to  his  action 
at  law,  against  which  there  could  be  no  defence.  Hinlon  v.  Hinton, 
2  Ves.  65,  was  the  case  of  a  bill  for  specific  performance  ;  and  even 
there,  the  fact  that  the  agreement  was  made  in  jail,  was  not  deemed 
an  objection  to  the  extraordinary  interposition  of  the  court ;  and  in 
Wilkinson  r.  Spaflbrd,  1  Ves.  Jun.  33,  the  compromise  objected  to 
for  having  been  made  in  prison,  was  introduced  incidentally  as  part 
of  the  defence.  In  no  case  have  I  found  an  authority  for  the  notion 
that  there  is  a  sort  of  equitable  duresse  which  may  be  made  the  foun- 
dation of  an  injunction  against  proceeding  at  law.  Perhaps  the 
actual  restraint  of  a  party's  liberty  may  be  a  circumstance,  in  con- 
nection with  others,  to  raise  an  imputation  of  fraud,  which  however 
is  a  distinct  ground  for  setting  a  contract  aside  ;  but  even  that  has 
no  place  where  the  imputation  is  rebutted  by  the  existence  of  a  bona 
fide  debt  or  duty.  What  then  is  the  case  here  1  The  plaintiff  is 
demanding  the  fruit  of  his  securities  in  actions  at  law,  without 
needing  or  desiring  assistance  from  the  equitable  powers  of  the  courts ; 
and  he  is  not  to  be  told  of  an  equitable  duresse  to  cut  him  out  of  a 
debt  whose  existence  and  fairness  are  not  disputed.  But  there  was 
not  a  particle  of  evidence  that  any  constraint  was  put  upon  the  de- 
fendant ;  and  in  that  view,  also,  the  cause  was  erroneously  put  to 
the  jury. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Deitz  against  Beard. 

The  widow's  interest  in  land  secured  to  her  by  the  orphan's  court,  in  a  pro- 
ceeding in  partition,  under  the  intestate  laws,  where  the  same  is  taken  by  the 
eldest  son,  is  not  the  subject  of  taxation  under  the  act  of  the  25th  of  March 
1831  assessing  a  tax  on  personal  property. 

ERROR  to  the  district  court  of  York  county.  (Durkee,  presi- 
dent.) 

This  was  an  amicable  action  in  which  Elizabeth  Beard  was  plain- 
tiff, and  Jacob  Deitz  defendant,  in  which  a  special  verdict  was  found, 
the  facts  of  which  gave  rise  to  the  question,  whether  the  widow's 
interest  in  land  taken  by  the  eldest  son,  at  the  valuation  in  the  or- 
phan's court,  under  the  intestate  laws,  was  the  subject  of  taxation 
under  the  act  of  the  25th  of  March  1831,  assessing  a  tax  on  personal 
property.  The  court  was  of  opinion  that  it  was  not,  and  rendered  a 
judgment  for  the  plaintiff. 
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R.  Fisher  and  Lewis,  for  plaintiff  in  error,  argued  that  the  widow's 
interest  was  in  the  nature  of  a  rent  charge,  and  therefore  taxable ; 
and  cited,  2  Bl.  Com.  41  ;  Co.  Lit.  144,  a;  Hurst  v.  Lithgrow,  2 
Yeates  24 ;  Shaup  v.  Shaup,  12  Serg.  <£•  Rawle  9  ;  Gilmore  v.  Com- 
monwealth, 17  Serg.  4"  Rawle  277. 

Chapin,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  plaintiff  below  is  the  widow  of  George  Beard, 
who  died  intestate  in  the  year  1820,  leaving  a  tract  of  land,  which 
was  taken  by  his  son  John  Beard,  at  a  valuation  of  30,000  dollars 
made  in  proceedings  under  the  intestate  act  in  the  orphan's  court  of 
York  county,  which  directed  one-third  pait  of  the  sum  to  remain  a  lien 
on  the  land,  and  the  interest  thereof  to  be  paid  annually  to  the  plain- 
tiff. The  direction  of  the  twenty-second  section  of  the  act  of  1794 
is,  that  when  the  widow  is  living,  and  the  whole  premises  shall  be 
adjudged  and  ordered  to  the  eldest  son  or  any  of  the  children,  the 
wife  shall  be  entitled  to  the  sum  at  which  her  purpart  or  share  shall 
be  valued,  but  the  same,  together  with  the  interest  thereof,  shall 
remain  charged  upon  the  premises ;  and  the  interest  thereof  shall  be 
annually  and  regularly  paid  by  the  eldest  son,  or  such  other  child, 
to  whom  the  lands  shall  be  so  adjudged,  his,  her,  or  their  assigns, 
holding  the  said  lands,  to  be  recovered  by  such  mother  by  distress 
or  otherwise  as  rents  in  this  commonwealth  are  usually  recovered, 
to  his  or  her  said  mother  during  her  natural  life,  which  the  said 
mother  shall  accept  and  receive  in  lieu  and  full  satisfaction  for  her 
dower  at  common  law,  and  at  her  decease  the  principal  to  be  distri- 
buted, &c. 

By  an  act  passed  on  the  25th  of  March  1831,  for  assessing  a  tax 
on  personal  property,  it  is  enacted,  sect,  1,  "  that  all  personal  estate 
and  property  within  this  commonwealth  hereinafter  described,  owned 
or  possessed  by  any  person  whatever,  that  is  to  say,  all  ground  rents, 
moneys  at  interest,  and  all  debts  due  from  solvent  debtors,  whether 
by  promissory  notes  (except  bank  notes),  penal  or  single  bills,  bond, 
judgment,  mortgage  and  stocks  in  corporations  (wherein  shares  have 
been  subscribed  in  money),  and  on  which  any  dividend  or  profit  is 
received  by  the  holder  thereof,  and  public  stocks,  except  the  stocks 
issued  by  this  commonwealth,  and  all  pleasure  carriages  kept  for  use, 
shall  be  subject  to  a  yearly  tax  of  one  mill  upon  every  dollar  of  the 
value  thereof,  to  be  assessed  in  the  manner  hereinafter  prescribed, 
&c."  And  it  is  now  contended,  upon  the  case  stated,  that  the  interest 
of  the  widow  is  liable  to  taxation  under  this  act,  as  within  the  de- 
scriptions of  property  embraced  by  its  provisions. 

The  first  question  is,  whether  the  legislature,  in  imposing  a  tax 
on  ground  rents,  meant  to  include  that  peculiar  kind  of  interest  which, 
by  the  provisions  of  the  intestate  law,  is  vested  in  the  widow  in  liei. 
of  dower.  This  interest  is,  in  one  respect,  in  nature  of  a  rent  charge- 
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because  the  land  is  charged  with  a  right  of  distress  for  the  recovery 
of  the  annual  sum.  But  it  would  rather  seem  that  the  legislature 
contemplated  by  the  use  of  the  term  ground  rents,  what  are  so 
called  in  common  parlance,  namely,  rents  created  by  the  acts  of  the 
parlies,  by  which  the  owner  of  land  conveys  a  lot  reserving  rent  with 
clauses  of  distress,  re-entry,  &c.  This  species  of  rent  is  common  in 
Philadelphia,  and  other  cities  and  towns  in  the  state,  and  is  univer- 
sally known  by  the  name  of  ground  rent.  It  is  the  subject  of  the 
provisions  of  an  act  of  assembly,  passed  on  the  5th  of  February  1821, 
in  which  the  term  is  made  use  of.  But  this  interest  of  the  widow  is 
of  an  anomalous  character.  It  is  created  not  by  any  contract  of  the 
parties,  but  by  act  of  law.  It  is  expressly  given  in  lieu  of  dower 
at  common  law.  It  partakes,  in  some  respects,  of  the  nature  of  an 
annuity,  in  others  of  a  rent  charge,  and  also  of  a  debt  due  by  recog- 
nizance ;  for  the  payment  of  the  annual  sum  to  the  widow,  as  well 
as  of  the  principal  to  the  heirs  after  her  decease,  is  generally  secured  by 
recognizance.  It  would  be  a  harsh  construction  to  hold  that  because 
it  possesses  one  of  the  features  of  a  rent  charge,  it  is  therefore  to  be 
deemed  a  ground  rent,  and,  within  the  words  of  tins  act,  liable  to  tax- 
ation. Debts  due  by  recognizance,  seem  carefully  omitted  in  the  act, 
although  debts  of  a  kindred  nature,  by  bond,  judgment  and  mortgage, 
are  expressly  included.  The  debts  secured  by  recognizance  to  some 
of  the  heirs,  for  owelty  of  partition,  where  others  take  the  land  of  the 
intestate  at  a  valuation,  cannot,  therefore,  be  taxed  ;  and  there  is  no 
reason  why  the  widow  to  whom  this  sort  of  interest  is  given  in  lieu 
of  land,  should  be  in  a  worse  situation  than  an  heir.  So  far  from  it, 
dower  is  always  peculiarly  favoured  by  the  law.  Lord  Coke  says, 
"  Dos,  the  very  name  doth  import  freedom  ;  for  the  law  doth  give 
her  therewith  many  freedoms :  secundum  consuetudinem  regni  mulieres 
vidufz  debent  esse  quietce  de  tallagiis."  Co.  Lilt.  31,  o.  Blackstone 
says,  tenant  in  dower,  by  the  common  law,  is  subject  to  no  tolls  or 
taxes.  2  Bl.  Com.  138.  And  though  the  privileges  bestowed  by 
the  common  law  can  have  no  operation  against  the  express  words  of 
a  statute,  yet  the  spirit  of  the  common  law  may  be  appealed  to  as 
being  fairly  within  the  mind  and  scope  of  the  law  makers,  when  the 
interpretation  of  the  statute  is  doubtful.  And  this  interpretation 
may  now  reasonably  be  adopted,  because  though  the  annual  sum 
paid  to  the  widow  be  clear  of  taxation,  the  land  out  of  which  it  issues 
is  not.  The  whole  land  in  the  hands  of  the  son  pays  a  tax  to  the 
commonwealth  under  the  contemporaneous  act  of  the  25th  of  March 
1831.  There  is  no  exemption  of  a  portion  of  the  land  on  the  ground 
that  it  is  charged  with  the  widow's  share.  The  same  result  obtains 
by  this  construction  that  would  take  place  in  case  the  widow's  share 
of  the  land  were  set  out  as  dower,  as  it  might  be  under  other  circum- 
stances ;  for  there  the  land  in  her  hands  would  pay  the  tax,  now  it 
pays  it  in  the  hands  of  the  heir.  When  particular  terms  are  used  to 
describe  the  objects  of  taxation,  they  should  be  construed  according 
to  their  popular  acceptation,  not  by  any  refined  or  strained  analogies, 
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and  especially  when  that  acceptation  corresponds  with  the  use  of 
those  terms  in  recent  legislative  enactments. 

Nor  does  it  fall  within  the  description  of  other  classes  mentioned 
in  the  act.  It  is  not  money  at  interest.  There  is  in  fact  no  money 
passing;  the  nominal  principal  never  was  the  widow's,  nor  can  it  be. 
It  is  not  a  debt  due  by  promissory  note,  penal  or  single  bill,  bond, 
judgment  or  mortgage;  it  is,  as  to  security,  in  one  respect  a  debt  by 
recognizance  :  but  this,  as  I  have  before  stated,  the  act  omits. 

Judgment  affirmed. 


Smith  and  Wife  against  Boyer. 

On  an  appeal  to  the  common  pleas  from  the  judgment  of  a  justice,  the  record 
may  be  amended  by  the  transcript,  and  if  a  declaration  be  filed,  it  may  be 
amended  also,  so  as  to  correspond  with  the  record. 

In  an  action  by  administrators  against  the  widow  of  an  intestate  for  the  price 
of  goods  purchased  by  her  at  the  vendue,  she  may  give  in  evidence  an  adminis- 
tration account  of  the  plaintiff's,  in  which  there  is  a  balance  of  the  intestate's 
estate  in  their  hands  for  distribution  ;  and  she  may  set-off  the  one-third  due  to 
her  against  the  plaintiff's  claim.  And  the  fact  that  the  court  had  appointed 
auditors  to  marshal  that  balance  among  the  creditors  will  not  alter  the  case,  if 
no  report  had  been  made  by  those  auditors  five  years  after  their  appointment. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

This  action  originated  before  a  justice  of  the  peace,  in  the  names 
of  George  Boyer  and  William  Boyer,  administrators  of  Michael 
Boyer  deceased,  against  Eleanor  Boyer,  for  goods  purchased  by  the 
defendant,  who  was  the  widow  of  the  plaintiff's  intestate,  at  the 
vendue.  The  justice  rendered  a  judgment  in  favour  of  the  plain- 
tiffs, which  remained  until  after  the  defendant  was  married  to 
Jacob  Smith,  when  a  scire  facias  issued  against  Smith  and  wife,  upon 
which  the  justice  rendered  a  judgment  for  the  plaintiffs,  from 
which  the  defendants  appealed.  The  appeal  was  entered  on  the 
docket  as  against  Eleanor  Boyer  alone,  and  a  declaration  filed  charg- 
ing her  alone,  which  the  court  permitted  to  be  amended  by  the  trans- 
cript of  the  scire  facias  suit.  This  was  the  subject  of  the  first  excep- 
tion. 

The  plaintiffs  in  1828  had  settled  an  administration  account  by 
which  there  was  found  to  be  a  balance  in  their  hands,  which  was 
confirmed,  and  auditors  were  then  appointed  to  marshal  the  said 
balance  among  the  creditors  of  the  intestate,  and  who  were  to  make 
report  at  the  next  court.  The  order  to  these  auditors  had  not  been 
taken  out  of  the  office,  when  this  cause  was  tried  five  years  after. 
The  defendants  gave  in  evidence  these  proceedings,  and  asked  the 
court  to  instruct  the  jury  that  they  were  entitled  to  set  off  the  wi- 
dow's share  of  the  balance  against  the  plaintiff's  claim  in  this  suit. 
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The  court  was  of  opinion  that  the  set-off  was  not  allowable,  and  this 
was  the  subject  of  the  second  exception. 

J.  A.  Fisher,  for  plaintiff  in  error. 
M  'Cormick,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  first  error  assigned,  that  the  court  below  per- 
mitted the  amended  statement  to  be  filed,  and  received  evidence  of  the 
marriage  of  Jacob  Smith  with  Eleanor  Boyer,  is  not  sustained.  The 
proceeding  before  the  magistrate,  from  which  the  appeal  was  taken,  was 
a  stire  facias  to  have  execution  against  the  husband  and  wife  of  a 
former  judgment  rendered  against  the  wife  whilst  sole.  The  first  state- 
ment was  defective,  in  not  properly  setting  forth  the  parties  and  the 
cause  of  action.  The  amended  statement  corresponded  with  the  cause 
of  action  and  the  parlies  as  they  existed  before  the  justice,  and  was 
therefore  properly  allowed  to  be  filed.  It  must  be  considered  as 
substituted  for  the  erroneous  one,  and  as  that  on  which  the  issue 
was  trying  before  the  jury.  The  evidence  went  to  substantiate  it, 
and  was  therefore  properly  received. 

The  settlement  by  the  auditors  of  the  administration  account 
showed  a  balance  in  the  plaintiffs'  hands  for  distribution,  which  was 
confirmed  by  the  orphan's  court.  Mrs  Smith  was  entitled  to  one- 
third  of  that  sum,  as  the  widow  of  the  intestate,  and  it  was  a  proper 
set-off  against  the  plaintiffs'  claim.  The  reason  assigned  for  rejecting 
it  was,  the  subsequent  order  of  the  orphan's  court  of  the  9th  of  Feb- 
ruary 1829,  appointing  three  persons  to  apportion  the  assets  in  the 
plaintiffs'  hands,  amongst  the  creditors  of  the  intestate.  But  it  ap- 
pears, that  not  only  has  no  report  ever  been  made,  but  the  order  itself 
has  never  been  taken  out  of  the  office.  Nearly  five  years  had  elapsed 
at  the  time  of  trial,  without  an  effort  that  we  know  of  on  the  part  of 
the  administrators  to  ascertain  the  claims  of  these  creditors.  It  was 
the  duty  of  the  plaintiffs,  by  the  fourteenth  section  of  the  intestate  act 
of  1794,  to  have  this  order  carried  intoexecution,  and  the  legal  rights 
of  the  widow  ought  not  to  be  postponed,  under  such  circumstances, 
upon  a  mere  allegation  that  there  are  creditors.  The  plaintiffs  may 
choose  never  to  proceed,  and  thus  keep  her  for  ever  at  bay.  Besides, 
the  order  directed  the  persons  appointed  to  report  by  the  5th  of 
May  1829,  and  it  then  expired  by  its  own  limitation.  So  that  no 
decree  of  the  orphan's  court  was  in  existence,  but  that  of  the  1 1  th  of 
December  1828  confirming  the  report  of  the  auditors,  which  found 
a  balance  of  337  dollars  Sicents,  in  the  plaintiffs'  hands,  for  distribu- 
tion. As  the  case  will  go  back  for  trial,  it  will  be  in  the  power  of 
the  plaintiffs,  and  it  will  certainly  be  their  duty  if  there  are  credi- 
tors, to  cause  their  claims  to  be  authenticated,  and  the  assets  to  be 
appropriated  to  their  payment  without  delay,  and  to  give  the  defen- 
dants credit  for  their  share  of  whatever  may  not  be  absorbed  by 
creditors. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 
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Cohen's  Appeal. 

The  orphan's  court  have  no  power  to  vacate  letters  testamentary  or  of  ad- 
ministration, against  the  consent  of  the  executor  or  administrator,  unless  after 
neglect  or  refusal  to  comply  with  a  previous  order  of  the  court  made  upon  him 
to  give  security :  or  in  case  of  his  being  duly  declared  a  lunatic  or  habitual 
drunkard. 

APPEAL  by  Sarah  M.  Cohen  and  others,  heirs  of  Beliah  Cohen 
deceased,  from  the  decision  of  the  orphan's  court  of  Lancaster  county. 

The  heirs  of  Beliah  Cohen  presented  their  petition  to  (he  orphan's 
court,  setting  forth  that  Joseph  Simon,  by  his  last  will  and  testament, 
appointed  Levi  Phillips,  Leah  Phillips  and  Beliah  Cohen  the  execu- 
tors thereof,  of  whom  Leah  Phillips  alone  survived  ;  that  they  were 
interested  in  the  estate  of  the  testator,  and  the  said  Leah  Phillips 
was  mismanaging  the  same  to  their  prejudice ;  and  praying  the 
court  to  award  a  citation  to  the  said  Leah  Phillips  to  appear  and 
show  cause  why  she  should  not  be  removed  from  the  office  of  execu- 
trix. Upon  the  return  of  the  citation  a  motion  was  made  on  behalf 
of  the  executrix  to  quash  it,  on  the  ground  that  the  orphan's  court 
had  no  power  to  dismiss  an  executrix,  without  offering  her  the 
alternative  of  giving  security.  The  orphan's  court  did  quash  the 
citation,  and  the  petitioners  appealed. 

Cohen  and  Hopkins,  for  appellants,  contended,  that  the  evil  sought 
to  be  remedied  in  this  case  was  within  the  general  powers  of  the  or- 
phan's court,  with  which  they  were  vested  by  the  act  of  March  1813, 
and  cited,  Wallace  v.  Elder,  1  Serg.  fy  Rawle  143  ;  Guyer  v.  Kelly,  2 
Sinn.  299;  Sterrett's  Appeal,  2  Penns.  Rep.  419  ;  Yohe  v.  Barnet, 
1  Sinn.  364;  Act  of  9th  March  1832,  Pam.  L.  190;  1  Slack.  Com. 
87  ;  6  Sac.  M.  384 ;  1  Showers  108;  3  Sac.  M.  8,  pi.  6  ;  2  Wil- 
liams on  Ex.  29 ;  1  Jac.  Law  Die.  tit.  Ex.  pi.  2  ;  Taggert's  case, 
jlshmead's  Rep.  321. 

Franklin  and  Reigart,  for  the  appellee. 

The  orphan's  court  has  a  limited  jurisdiction  defined  by  legislative 
enactment,  and  having  only  those  powers  which  are  expressly  given. 
Kreider  v.  Kreider,  11  Serg.  fy  Rawle  231  ;  Whart.  Dig.  tit.  Orphan's 
Court,  pi.  205.  In  England  an  executor  cannot  be  deprived  of  his 
office  because  of  bankruptcy.  Tol.  on  Ex.  488;  3  Sac.  M.  7,  tit. 
Ex.;  1  Lord  Raym.  361.  The  act  of  1713  is  not  applicable  to 
this  case,  and  it  is  not  necessary  that  it  should  be  ;  for  we  have  a 
statute  which  provides  a  plain  remedy  :  to  call  upon  the  executor  to 
give  security,  or  show  cause  why  he  should  not  be  dismissed.  An 
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executor  is  selected  by  the  testator,  appointed  in  his  will,  and  under 
that  same  will  legatees  and  devisees  are  volunteers  as  to  their  inte- 
rests. Courts  should  therefore  be  jealous  of  interfering  with  one 
part  of  a  will,  at  the  instance  of  those  who  are  interested  in  another 
part.  This  citation  not  only  calls  upon  the  executrix  to  show  cause 
why  she  should  not  be  dismissed,  but  also,  why  another  should  not 
have  letters  de  bonis  non  cum  testamento  annexe.  This  is  without  the 
semblance  of  authority. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — Upon  the  17th  of  April  1833,  Sarah  M.  Cohen  and 
seven  others,  children  of  Beliah  Cohen,  presented  their  petition  to 
the  orphan's  court  of  Lancaster  county,  setting  forth  that  Leah  Phil- 
lips, surviving  executrix  of  the  last  will  and  testament  of  Joseph 
Simon,  late  of  the  said  county,  deceased,  had  mismanaged  and  was 
mismanaging  the  estate  of  the  testator  to  the  great  injury  of  the  peti- 
tioners, who  claimed  a  portion  of  the  same  as  devisees  and  legatees 
under  the  will ;  and  therefore  prayed  the  court  to  issue  a  citation 
directed  to  her,  calling  upon  her  to  show  cause  why  she  should  not 
be  removed  from  the  office  of  executrix  ;  and  that  the  court  would  make 
such  further  orders  as  might  be  just  and  equitable. 

On  the  20th  of  the  same  month  a  citation  was  issued  by  the  court 
directed  to  Leah  Phillips,  citing  her  to  appear  before  the  judges  of 
the  same  court  on  the  17th  of  June  then  next  following,  to  show 
cause  why  she  should  not  be  removed  from  the  executorship  of  the 
estate  of  the  said  Joseph  Simon  deceased  ;  and  why  letters  of  ad- 
ministration with  the  will  annexed,  should  not  issue  to  Joseph  S. 
Cohen,  one  of  the  parties  interested  in  the  said  estate. 

On  the  27th  of  June  following,  a  motion  was  made  to  quash  this 
citation,  because,  as  was  alleged,  it  had  been  issued  improvidently 
and  contrary  to  the  act  of  assembly.  The  court  afterwards,  on  the 
21st  of  September,  being  of  opinion  that,  according  to  the  act  of  as- 
sembly in  such  case  made  and  provided,  Leah  Phillips  should  have 
been  cited  to  show  cause  first  why  she  should  not  give  security,  in- 
stead of  why  she  should  not  be  removed  from  the  office  of  executrix, 
quashed  the  citation.  From  this  order  of  the  orphan's  court  the 
petitioners  have  appealed  to  this  court. 

The  only  question  to  be  decided  is,  have  the  orphan's  court  the 
power  of  discharging  an  executor  from  his  office  when  he  is  wasting 
and  mismanaging  the  testator's  estate,  without  first  requiring  him  to 
give  security  for  the  faithful  performance  of  his  trust?  For  in  this 
case  the  citation  is  grounded  upon  the  petition,  which  contains  no 
other  cause  for  the  removal  of  the  executrix  from  her  office  than 
that  she  had  mismanaged  and  was  mismanaging  the  estate,  and 
therefore  the  petitioners  pray  a  citation  "  directed  to  her  to  show 
cause  why  she  should  not  be  removed  from  the  office  of  executrix," 
absolutely  and  unconditionally ;  and  not  to  show  cause  why  she 
should  not  give  security  for  the  performance  of  the  trust,  or  other- 
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wise  be  removed.  But  if  the  orphan's  court  had  no  authority  to 
make  an  absolute  order  of  removal  for  such  cause,  it  would  seem  to 
follow  that  the  citation  was  irregularly  issued,  and  that  the  court 
were  right  in  quashing  it ;  because  the  fifty-seventh  section  of  the 
act  of  assembly,  passed  the  29lh  of  March  1832,  Pamph.  L.  0/1831- 
1832,  p.  208,  which  prescribes  the  manner  of  proceeding  in  the  or- 
phan's court  to  obtain  the  appearance  of  a  person  amenable  to  its 
jurisdiction  and  to  compel  obedience  to  its  orders  and  decrees,  re- 
quires not  only  that  the  facts  necessary  to  give  the  court  jurisdiction 
and  the  specific  cause  of  complaint  shall  be  set  forth  in  the  petition, 
but  that  the  relief  desired  shall  also  be  stated.  I  therefore  take  it, 
that  to  warrant  the  issuing  of  the  citation,  it  must  not  only  appear 
from  the  facts  set  forth  in  the  petition  that  the  orphan's  court  has 
jurisdiction  of  the  cause  of  complaint,  but  that  the  relief  desired  is 
such  as  the  court  has  power  to  grant  in  the  manner  and  form  prayed 
for. 

It  has  been  argued  in  the  present  case,  that  under  the  second 
section  of  the  act  of  the  27th  March  1713,  Purd.  Dig.  667;  1  Dall 
98  ;  1  Smith  81,  the  orphan's  court  has  full  power  and  author- 
ity given  to  it  to  make  such  order  or  decree  as  was  asked  for. 
That  although  the  section  in  terms  only  embraces  administrators, 
yet  the  equity  of  it  extends  to  executors,  and  ought  therefore  to  be 
so  expounded,  like  the  statute  of  4  Ed.  3,  ch.  7,  de  bonis  asportatis 
in  vita  testatoris  ;  which,  by  construction,  is  made  to  embrace  admin- 
istrators although  not  named  in  it.  Smith  v.  Calleay,  Cro.  Eliz. 
384 ;  Harris  v.  Vandeogie,  Moore  400,  pi  526 ;  11  Fin.  Mr.,  title 
Executor,  (P.)  126,  pi.  19.  The  first  clause  of  this  section  applies 
only  to  cases  where  letters  of  administration  are  granted  without  tak- 
ing bond  with  sureties,  and  declares  them  void  and  of  none  effect.  Af- 
ter which,  the  legislature  proceed  to  enact  that  "  if,  upon  examin- 
ation, it  appears  that  any  of  the  said  officers  (meaning  the  officers 
authorized  to  grant  letters  of  administration)  have  not  taken  sufficient 
sureties,  where  the  administrators  may  not  be  of  sufficient  ability  to 
answer  or  make  good  the  value  of  what  the  decedent's  estate  doth 
or  shall  amount  to,  then  the  said  justices  of  the  orphan's  court  are 
thereby  required  and  empowered  to  cause  all  such  administrators  to 
give  better  security  to  the  register  general  by  bonds,  in  manner  and 
form  as  the  law  prescribes,  and  under  such  penalties,  and  with  such 
sureties,  as  the  said  justices,  after  they  have  heard  the  objections  of 
creditors  or  persons  concerned  (if  any  such  be  made  sitting  the  court) 
shall  approve  of.  And  if  it  appears  that  any  of  the  said  administra- 
tors have  embezzled,  wasted  or  misapplied,  or  suffered  so  to  be,  any 
part  of  the  decedent's  estate,  or  shall  neglect  or  refuse  to  give  bonds 
with  sureties  as  aforesaid,  then,  and  in  every  such  case,  the  said  jus- 
tices shall  forthwith,  by  their  sentence,  revoke  or  repeal  the  letters  of 
administration  granted  them  ;  and  thereupon,  the  said  register-gene- 
ral, or  other  person  empowered  to  grant  administration  as  aforesaid, 
when  such  occasion  happens,  are  thereby  required  to  grant  letters  of 
n. — x 
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administration  to  such  person  or  persons,  having  right  thereunto,  as 
will  give  bonds  in  manner  and  form  aforesaid,  &c."  This  latter  clause 
is  relied  on  as  being  sufficient  to  sustain  the  appeal  in  this  case,  and 
to  reverse  the  decision  of  the  orphan's  court.  But  who  are  meant 
by  the  words  "said  administrators,"  when  it  is  said,  "  if  it  appears 
that  any  of  the  said  administrators  have  embezzled,  wasted  or  mis- 
applied, or  suffered  so  to  be,  any  part  of  the  decedent's  estate,  then, 
and  in  every  such  case,  the  said  justices  shall  forthwitti,  by  their 
sentence,  revoke  or  repeal  the  letters  of  administration  granted 
them  ?"  It  is  most  obvious  that  the  administrators  therein  previously 
mentioned,  who  have  not  given  sufficient  sureties,  and  are  not  of 
ability  themselves  to  answer  or  make  good  the  value  of  what  the 
decedent's  estate  doth  or  shall  amount  to,  are  referred  to.  And  I 
am  also  rather  inclined  to  believe  that,  in  practice,  the  construction 
of  this  section  of  the  act  of  1713  has  been  confined  to  administrators 
obtaining  letters  without  giving  bond  and  sureties  ;  or  upon  giving 
bond  with  sureties  insufficient  at  the  time  of  granting  the  letters. 
This  may  possibly  be  thought  a  very  narrow  construction,  and  per- 
haps it  is  so;  but  I  have  never  known  or  heard  of  an  instance  in 
which  the  letters  of  administration  granted  to  administrators  who 
had  given  sufficient  sureties  at  first,  were  afterwards  revoked  or  re- 
pealed forthwith,  upon  its  being  made  to  appear  that  they  had  embez- 
zled, wasted  or  misapplied  the  estate  of  the  decent.  Indeed,  if  this 
section  of  the  act  of  1713  had  been  understood  to  have  given  to  the 
orphan's  courts  the  authority  now  contended  for,  the  provisions  in 
the  first  section  of  the  act  of  the  4th  of  April  1797 ;  4  DaU.  155 ; 
3  Smith  296  ;  Purd.  Dig.  670,  671 ;  would  have  been  unnecessary, 
unless  for  the  purpose  of  modifying  the  exercise  of  it ;  because  the 
orphan's  courts  are  thereby  expressly  required  and  authorized, 
wherever  it  shall  be  made  to  appear  that  administrators  are  wasting 
or  mismanaging  the  estate  of  the  decedent,  to  order  them  to  give 
such  further  security  as  the  court  shall  judge  necessary,  and  in  case 
of  their  neglect  or  refusal  to  comply  with  such  order  for  the  space 
of  thirty  days,  then  to  vacate  their  letters  of  administration.  But 
be  this  as  it  may,  it  is  very  clear  that  the  act  of  1713  does  not  in 
terms  embrace  the  case  of  executors  who  may  be  found  embezzling, 
wasting  or  misapplying  the  estates  of  their  testators.  And  in  prac- 
tice, I  think  it  has  never  been  made  to  reach  them.  The  act,  how- 
ever, of  1797  expressly  includes  them  as  well  as  administrators, 
and  provides  the  same  remedy  against  both  in  case  of  their  wasting 
or  mismanaging  the  estate  of  the  decedents.  Hence,  to  resort  to  any 
other  remedy  or  course  of  proceeding  in  such  cases,  unless  it  be  one 
prescribed  by  a  subsequent  act  of  the  legislature,  would,  as  it  appears 
to  me,  be  to  make  a  new  law  on  the  subject,  instead  of  to  expound 
and  administer  what  has  been  already  made,  which  is  the  utmost 
that  we  can  do  without  transcending  our  authority.  It  must,  I  think, 
be  admitted  by  all,  that  the  only  authority  which  courts  have  to  act  on 
this  subject,  is  derived  from  the  acts  of  the  legislature;  and  seeing  u 
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specific  remedy  has  been  already  provided  thereby,  it  would,  and 
ought  to  avail  nothing  with  the  court,  to  show  that  such  remedy  is 
altogether  inadequate  to  meet  the  exigency  of  the  case.  Such  an 
argument  might  very  properly  be  addressed  to  the  legislature,  with 
whom  alone  the  power  to  change  and  make  laws  remains,  but  with 
the  court  it  is  left  merely  to  expound  and  administer  the  laws  that 
are  in  being,  and  by  them  they  must  be  bound. 

But  if  any  doubt,  could  remain  after  a  careful  examination  of 
these  acts,  as  to  the  correctness  of  the  decision  of  the  orphan's  court 
in  this  case,  the  provisions  of  the  act  of  the  29th  of  March  1832,  Pam- 
phlet Laws  190,  are  more  than  sufficient  to  dispel  it.  By  the  twenty- 
second  and  twenty-third  sections  of  this  act,  it  is  made  lawful  for 
the  orphan's  court,  having  jurisdiction  of  the  accounts  of  any  execu- 
tor, administrator  or  guardian,  where  he  "  is  wasting  or  mismanaging 
the  estate  or  property  under  his  charge,  or  is  like  to  prove  insolvent,  or 
has  neglected  or  refused  to  exhibit  true  and  perfect  inventories,  or  ren- 
der full  and  just  accounts  of  such  estate  or  property  come  to  his  hands 
or  knowledge,  to  require  security  of  such  executor,  or  such  other 
and  further  security  of  such  administrator  or  guardian,  as  they  may 
think  reasonable,  conditioned  for  the  performance  of  their  respective 
trusts:"  and  if  such  executor,  administrator  or  guardian,  shall  neglect 
or  refuse  to  give  such  security,  or  such  further  security  so  ordered,  then  the 
court  shall  vacate  such  letters  testamentary  or  of  administration,  or 
remove  such  guardian,  and  award  new  letters  to  be  granted,  in  such 
form  as  the  case  may  require  by  the  register  having  jurisdiction,  upon 
such  authority  as  the  court  shall  think  proper.  It  is  also  thereby 
provided,  that  if  it  shall  be  made  to  appear  to  the  orphan's  court,  or 
to  any  judge  thereof,  on  the  oath  or  affirmation  of  any  person  inter- 
ested, that  such  executor,  adriiinistrator  or  guardian  is  about  to  re- 
move from  this  commonwealth;  or  that  the  property  under  hisch'arge 
maybe  wasted  or  materially  injured  before  he  can  be  reached  by  the 
ordinary  process  of  the  court,  it  shall  be  lawful  for  such  court  or  judge 
to  issue  a  writ  of  attachment  against  him.  But  in  no  case  is  any 
authority  given  to  vacate  the  letters  testamentary  granted  to  an  exe- 
cutor, or  letters  of  administration  to  an  administrator,  against  his 
consent ;  unless  after  neglect  or  refusal  to  comply  with  a  previous 
order  of  the  court  made  upon  him  to  give  security;  or  in  case  of  his 
being  duly  declared  a  lunatic  or  habitual  drunkard.  These  two  lat- 
ter cases  are  provided  for  in  the  twenty-sixth  section  of  the  act,  and 
when  taken  in  connection  with  the  other  provisions  of  the  act,  show 
to  demonstration  that  the  legislature  did  not  intend  to  give  to  the 
orphan's  court  the  power  of  removing  an  executor  or  administrator 
from  his  office,  however  fraudulent  his  conduct  might  be,  as  long  as 
he  retained  sufficient  capacity  to  perform  the  duties  thereof,  and  was 
willing  to  give  such  security  for  that  purpose  as  the  court  should 
require. 

Under  this  view  of  the  matter,  I  think  the  orphan's  court  was 
right  in  dismissing  the  petition  of  the  appellants. 

Decree  affirmed. 
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Townsend  against  Kerns  et  al. 

A  book  of  original  entries,  kept  by  a  tenant,  containing  the  receipt  and  ex- 
penditures of  a  farm,  is  not  of  itself  evidence  to  establish  the  relation  which 
existed  between  the  landlord  and  the  tenant. 

A  receipt  for  money  paid,  with  proof  of  the  handwriting  of  the  receiver,  is 
secondary  evidence. 

The  action  of  trespass  is  founded  on  possession,  which  has  always  at  least  a 
qualified  property  annexed  to  it  which  is  valid  until  a  better  title  be  shown. 
The  plaintiff,  therefore,  in  such  action,  having  shown  a  possession  of  property, 
the  subject  of  the  trespass,  the  defendant,  in  order  to  maintain  his  defence, 
must  show  a  better  right  in  himself;  he  may  not  rely  on  the  plaintiff's  want  of 
title. 

In  an  action  of  trespass  upon  personal  property,  where  the  plaintiff  relies,  to 
establish  his  possession  and  right  to  the  property,  upon  a  judgment  and  execu- 
tion in  his  own  favour,  by  which  the  property  was  sold  to  him,  it  is  competent 
for  the  defendant  to  show  that  that  judgment  and  execution  were  fraudulent. 

ERROR  to  the  common  pleas  of  Lancaster  county. 

This  was  a  writ  of  error  to  the  court  of  common  pleas  of  Lancas- 
ter county,  in  an  action  brought  by  John  Townsend  against  Christian 
Kerns,  John  Kerns  and  John  Leech.  A  verdict  and  judgment  were 
rendered  in  favour  of  the  defendants,  and  the  case  is  now  before  this 
court  on  bills  of  exception  to  evidence,  and  to  the  charge  of  the  court. 

The  declaration  is,  in  the  first  count,  for  breaking  the  close  of  the 
plaintiff,  and  seizing  nine  acres  of  wheat  there  standing  and  grow- 
ing, one  colt,  and  one  winnowing  mill :  and,  in  the  second  count,  for 
entering  the  same  close  and  carrying-  away  therefrom  the  produce  of 
the  said  rye  and  wheat,  and  the  colt,  and  winnowing  mill.  It  ap- 
peared that,  in  March  1830,  when  the  property  was  seized  and  sold 
by  the  defendants,  the  premises,  consisting  of  a  farm  of  one  hundred 
and  forty-five  acres  and  upwards,  on  part  of  which  ihe  grain  was 
growing,  and  the  colt  and  mill,  were  in  possession  of  the  plaintiff's 
son-in-law,  William  Dungan,  who  had  for  some  time  occupied  the 
place.  The  plaintiff  alleged  that  Dungan  occupied  it  as  his  agent, 
employed,  under  a  written  agreement  made  between  them  in  April 
1829,  to  cultivate  the  land,  at  the  wages  of  twelve  dollars  a  month, 
and  to  account  with  him  fir  the  proceeds.  He  claimed  the  colt  by 
virtue  of  a  purchase  at  a  sale  in  April  1829,  on  an  execution  issued 
upon  a  judgment  obtained  by  him  against  Dungan  before  a  magis- 
trate, at  which  sale  the  plaintiff  and  his  son,  John  Townsend,  Jun., 
bought  many  articles  afterwards  left  on  the  farm.  The  mill  was 
alleged  to  have  been  made  for  Townsend  in  September  1829,  and 
the  colt  was  the  foal  of  a  mare  purchased  by  the  plaintiff  at  the  sale, 
and  left  on  the  farm.  It  further  appeared,  that  the  seizure  and  sale 
were  made  by  Leech,  a  constable,  in  company  with  the  Kerns, 
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under  an  execution  stated  to  have  been  taken  onl  by  the  Kerns 
against  Dungan  in  March  1830,  notwithstanding  a  notice  by  the 
plaintiff  and  Dungan  of  the  plaintiff's  right  in  ihe  property.  The 
Kerns  bought  the  property  at  this  sale,  and  indemnified  Leech. 
The  defendants  alleged,  and  adduced  evidence  to  prove,  that 
Dungan  was  in  reality  the  tenant  of  the  plaintiff,  and  that  the 
agreement  in  April  1829  was  merely  a  pretence  to  conceal  his 
interest  and  protect  his  property  from  creditors.  They  also  alleged, 
that  the  judgment  and  proceedings  in  the  suit  of  Townsend  against 
Dungan  were  fraudulent  and  collusive — Dungan  not  being  really 
indebted  to  Townsend,  but,  on  the  contrary,  his  creditor  on  account 
of  large  sums  expended  by  Dungan  for  improvements  on  the  place. 
The  plaintiff  offered  in  evidence  a  book  of  original  entries,  pur- 
porting to  have  been  kept  by  Dungan,  as  the  agent  of  Townsend, 
containing  the  receipts  and  expenditures  of  the  farm.  This  was 
objected  to  and  rejected.  He  also  offered  in  evidence,  certain  receipts 
for  money  paid  by  Dungan,  after  proving  the  handwriting  of  the 
receiver;  these  were  also  rejected.  The  court  permitted  the  defend- 
ant to  give  evidence  to  impeach  the  judgment  and  execution  of 
Townsend  against  Dungan  on  which  the  property  was  sold  to  the 
plaintiff,  on  the  ground  of  fraud.  Exceptions  were  taken  to  the 
opinion  of  the  court  rejecting  and  receiving  this  evidence,  and  also 
that  they  instructed  the  jury,  so  as  to  induce  them  to  believe  the  law 
to  be,  that  unless  the  plaintiff  had  the  right  to  the  property,  he  could 
not  recover,  and  that  the  defendant  might  rely  upon  the  plaintiff's 
want  of  title. 

Eastburn  and  JVbrm,  for  plaintiff  in  error. 
R.  Frazer,  contra. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  first  error  assigned  is,  that  ihe  court  rejected  a 
book  of  original  entries,  kept  by  Dungan,  containing  his  receipts  and 
expenditures  on  the  farm  during  the  year  1829,  and  purporting  to  be 
kept  by  him,  as  agent  of  John  Townsend.  This  book  could  have  no 
bearing  on  the  case,  except  to  confirm  the  evidence  before  given, 
that  Dungan  was  Tovvnsend's  agent,  and  not  his  tenant.  But 
Dungan  was  present  in  court,  and  examined  as  a  witness,  and  the 
entries  of  acts  done  by  him  in  the  character  of  agent  were  not  as 
good  evidence  as  his  testimony  on  oath.  If  the  transactions  they 
relate  to  were  evidence  at  all,  the  witness  could  only  use  the  entries 
as  a  memorandum  to  refresh  his  memory.  The  cases  cited,  in  which 
entries  have  been  received  as  evidence,  do  not  apply.  They  are 
cases  where  the  entries  were  made  by  a  person  deceased,  having  no 
interest  in  the  matter  in  question,  or  against  his  interest,  and  in  the 
usual  course  of  business,  and  were  received  as  evidence  against  the 
alleged  principal,  or  in  suits  between  third  persons,  to  establish  the 
fact  stated  in  the  entry.  Here  they  were  offered  by  the  principal  to 
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show  the  character  of  the  alleged  agent,  he  being  alive  and  present 
as  a  witness.     This  evidence  was  therefore  properly  rejected. 

The  second  and  third  errors  assigned  are,  that  the  court  rejected 
certain  receipts  for  money  paid  by  Dungan  in  1829,  on  account  of 
work  done,  and  tax  paid  for  the  farm,  after  the  plaintiff  had  proved 
the  signature  of  the  receiver.  It  is  sufficient  lo  say,  on  this  point, 
that  no  evidence  having  been  given  that  the  persons  signing  the 
receipts  could  not  be  produced,  they  were  not  the  best  evidence. 
This  point  has  been  before  decided  by  this  court.  Cutbush  v.  Gil- 
bert, 4  Serg.  4»  Rawle  556.  The  remaining  exceptions  are  to  the 
charge  of  the  court,  and  though  varied  in  form  are  all,  but  the  ninth, 
in  substance  the  same — that  the  court  did  not  charge  the  jury  cor- 
rectly on  the  law  applicable  to  trespass,  or  charged  them  in  a  man- 
ner calculated  to  mislead. 

The  material  question  embraced  in  this  cause  probably  is,  whe- 
ther Dungan  held  the  articles  as  tenant  of  the  plaintiff,  or  his  agent; 
in  the  former  case  they  were  Dungan's,  and  liable  to  seizure  and 
sale  on  execution  against  him;  in  the  latter  case,  they  belonged  to 
Townsend,  and  were  not  liable.  But  until  the  alleged  judgment 
and  execution  of  Kerns  against  Dungan  were  shown,  the  plaintiffs 
title  could  not  be  questioned  by  the  defendants.  And  though  some 
of  the  plaintiffs  witnesses  speak  of  Leech's  levying  as  constable, 
yet  the  defendants  did  not  produce  the  judgment  and  execution  on 
the  trial — for  what  reason  does  not  appear.  In  this  position  of  the 
cause,  it  was  very  material  for  the  plaintiff  to  have  the  principle  of 
the  law,  relative  to  actions  of  trespass,  distinctly  stated  to  the  jury; 
namely,  that  the  mere  possession  of  Townsend,  by  his  agent,  was 
sufficient,  without  showing  a  title.  Trespass  is  emphatically  an 
action  founded  on  possession.  Possession  has  by  law  a  qualified 
property  annexed  to  it,  which  is  valid  until  a  better  right  be  shown. 
Even  trover  may,  by  virtue  of  such  property,  be  maintained  by  the 
finder  of  a  chattel  against  a  wrong  doer.  Indeed,  without  this  prin- 
ciple in  the  law,  the  peace  of  society  would  be  disturbed  by  conflicts 
amongst  persons  having  no  right,  which  should  gain  possession. 
But  the  judge  seems  to  have  instructed  the  jury,  that  it  was  neces- 
sary for  the  plaintiff,  as  the  cause  stood,  to  establish  title  as  well  as 
possession.  For  he  says,  "  that  if  the  property  in  this  case  was  not 
in  the  plaintiff  at  the  time  of  the  seizure,  it  is  not  necessary  for  the 
defendants  to  show  any  title  or  right  to  seize."  And  "  that  if  the 
property  was  the  plaintiff's,  and  he  had  a  legal  or  constructive  pos- 
session of  it,  he  may  recover."  And  again,  "  the  question  is,  was 
the  property  John  Townsend's  at  the  time  of  the  seizure,  and  was  he 
in  the  actual  or  constructive  possession  of  it."  The  exception  to  the 
charge  on  this  head  seems  therefore  well  sustained. 

The  ninth  error  is  not  supported.  There  can  be  no  doubt  that  the 
defendants  could  impeach  the  plaintiff's  judgment  and  execution 
against  Dungan,  collaterally,  in  this  suit,  by  averring  those  proceed- 
ings to  be  fraudulent  and  collusive,  provided  they  had  first  shown  a 
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right  in  themselves  which  would  in  that  case  prevail.  This  point 
has  been  frequently  decided,  and  indeed  it  is  only  collaterally  that  a 
stranger  to  the  proceedings  can  impeach  them;  for  being  neither 
party  nor  privy  he  cannot  do  so  by  plea,  writ  of  error  or  otherwise. 
Third  persons  may  always  show  fraud  and  collusion  in  acts  by  which 
their  rights  are  to  be  affected:  and  the  reason  is,  that  whatever  form 
or  appearance  such  acts  may  exhibit,  yet  if  fraudulently  procured  or 
effected,  they  are  not  what  they  assume  to  be,  and  have  no  legal 
existence  or  operation  as  to  third  persons.  The  parties  to  the  fraud 
are  bound  because  they  are  not  to  be  heard  to  aver  it.  Nemo  alle- 
gans  suam  turpitudenem  audiendus  est. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 


Beale  et  al.  against  Coon. 

In  an  action  by  a  committee  of  a  lunatic  to  recover  the  price  of  goods  sold  by 
them,  the  defendant  cannot  set-off  a  debt  due  by  the  lunatic  to  him. 

Upon  the  admission  of  such  set-off,  and  a  certificate  of  the  jury  that  a  certain 
sum  is  due  the  defendant,  a  scire  facias  thereupon  against  the  individuals  of 
the  committee  is  a  variance  which  is  fatal  upon  the  plea  of  nul  tiel  record. 

ERROR  to  the  common  pleas  of  Juniata  county. 

John  Beale  and  P.  M'Kennan,  plaintiffs  in  error  against  Jacob 
Coon,  defendant  in  error. 

The  plaintiffs  in  error  were  a  committee  of  Frederick  Nipple,  a 
lunatic,  and  as  such  sold  his  personal  property  to  Jacob  Coon,  the 
defendant  in  error,  and  took  his  note  therefor.  They  brought  suit 
on  this  note,  to  which  Coon  made  defence,  and  the  court  permitted 
him  to  set-off  a  debt  due  by  Nipple,  the  lunatic,  to  him,  and  the  jury 
certified  a  balance  in  favour  of  the  defendant.  The  defendant  then 
issued  a  scire  facias  against  Beale  and  M'Kennan,  to  appear  and  show 
cause  why  execution  should  not  issue  against  them  for  that  amount, 
to  which  the  defendants  pleaded  nul  tiel  record,  and  the  court  rendered 
a  judgment  for  the  plaintiff  Coon. 

J.  Fisher,  for  plaintiff  in  error,  cited,  Gier  v.  Huston,  8  Serg.  <$• 
Rawle  402. 

Parker,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — This  suit  was  brought  by  Beale  and  M'Kennan  on 
a  sealed  note  of  the  defendant,  payable  to  them  or  their  order.  The 
defendant  alleged  and  was  permitted  to  prove  that  it  was  given  in 
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consideration  of  certnin  goods  bought  from  the  plaintiffs,  which  were 
the  properly  of  one  Nipple,  a  lunatic ;  that  the  plaintiffs  were  his 
committee,  and  that  he  had  a  claim  to  a  greater  amount  against  the 
estate  of  Nipple.  On  (his  foundation  the  court  charged  the  jury  to 
certify  the  balance  due  to  the  defendant  from  the  estate  of  Nipple, 
of  which  M'Kennan  was  the  committee,  Beale  having  been  dis- 
charged. The  jury  found  for  the  defendant,  and  certified,  that 
"  there  is  due  to  the  defendant  93  dollars  57  cents,  out  of  the  estate 
of  Frederick  Nipple>  of  which  plaintiff  is  the  trustee,  which  is  to  be 
paid  out  of  said  estate." 

The  suit  being  brought  by  the  plaintiffs,  on  a  sealed  note  in  their 
favour,  the  set-off  of  a  debt  due  from  the  estate  of  Nipple  the  lunatic, 
if  objected  to,  was  inadmissible.  If  the  plaintiffs  were  chargeable 
with  that  debt  as  his  committee,  they  were  liable  in  another  right, 
and  it  cannot  be  mingled  up  with  a  claim  in  their  own  right.  It  has 
been  held,  that  if  an  administrator  sues  in  his  own  right  for  goods  of 
the  intestate  sold  to  the  defendant  by  him,  the  defendant  cannot  set 
off  a  demand  against  the  intestate.  Wolfersberger  v.  Bucher,  10 
Serg.  4-  Raule  13.  "  The  statutes  of  set-off,"  says  Mr  Justice  Gib- 
son in  that  case,  "  are  intended  for  cases  where  a  discount  may  be 
made  without  confusion  or  inconvenience."  The  present  case  abun- 
dantly manifests  the  confusion  that  follows  a  deviation  from  regu- 
larity of  proceeding  in  this  reppect.  Nipple  was  not  a  party  to  this 
suit,  and  yet  he  and  his  estate  are  drawn  into  the  controversy,  and 
charged  by  the  verdict  with  a  sum  of  money.  All  actions  by  or  on 
behalf  of  a  lunatic  placed  by  law  in  the  care  of  a  committee,  must 
be  in  the  name  of  the  lunatic  and  the  committee.  The  latter 
must  join  to  manage  the  interests  of  one  who  is  disabled  to  protect 
himself:  and  the  lunatic  must  be  joined,  because  he  may  recover 
his  understanding,  and  then  is  to  have  the  management  and  disposal 
of  his  estate.  He  resembles,  as  to  this,  an  infant,  who  always  ap- 
pears by  guardian  or  next  friend.  JVoy  27;  Hull.  16;  Cha.  Cos. 
153.  If  then  the  estate  of  Nipple  was  to  be  charged,  the  certificate 
was  wrong,  because  he  was  not  a  party,  and  could  not  be  inciden- 
tally  affected  by  an  action  which  his  committee  were  prosecuting  in 
their  own  right. 

The  defendant,  however,  proceeded  to  treat  this  finding  as  a  certi- 
ficate of  a  debt  due  by  the  plaintiffs,  and  issued  a  scire  facias,  alleg- 
ing a  certificate  of  a  debt  due  by  the  plaintiffs  as  a  committee  of  the 
estate  of  Frederick  Nipple  a  lunatic,  and  a  refusal  to  pay,  and  calling  on 
them  to  show  cause  why  execution  should  not  be  issued  against  them. 
The  plaintiffs  appeared  and  pleaded  nul  tiel  record.  It  is  obvious,  that 
the  finding  of  the  jury  is  not  of  a  debt  due  by  the  plaintiffs,  but  of  a 
debt  due  by  the  estate  of  Nipple,  and  expressly  payable  out  of  that 
estate,  and  that  there  was  a  material  variance  in  the  record  recited, 
frqm  the  finding  of  the  jury.  Besides,  which,  the  jury  certify  that  the 
"  plaintiff  is  the  trustee ;"  whereas  both  are  charged  in  the  scire  facias. 
It  is  probable,  from  the  charge  of  the  court,  the  jury  meant  M'Ken- 
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nan,  as  it  there  appears  Beale  had  been  discharged.  But  which 
was  intended  (hey  do  not  designate.  In  this,  and  in  other  respects, 
the  record  is  much  deformed  by  obscurities  and  clerical  errors. 

Judgment  and  proceedings  thereon  reversed,  and  venire  facias  de 
novo  awarded. 


Allison  against  Kurtz. 

A  devise,  "  to  my  four  sons,  William,  Robert,  Richard  and  Jonn,  I  leave  the 
joint  possession  and  use  of  my  plantation,  they  giving  the  one-third  of  the  pro- 
duce yearly  to  their  mother.  And  one  year  after  her  decease,  and  within  two 
years  thereafter,  the  said  plantation,  with  all  the  lands  I  possess,  are  to  be  sold 
by  my  executors  hereinafter  named,  and  the  price  thereof  equally  divided 
amongst  them  ;"  and,  "  likewise  the  grain  and  cattle  are  to  go  with  the  place, 
and  to  be  at  the  disposal  of  my  three  sons,  Robert,  Richard  and  John,  to  enable 
them  to  pay  the  legacies  herein  mentioned."  Held,  to  create  a  tenancy  in  com- 
mon in  the  four  sons,  and  not  a  joint  tenancy ;  and  upon  the  death  of  one  of  the 
sons  before  the  testator,  his  devise  lapsed,  and  his  brothers  and  sisters  acquired, 
by  descent,  the  same  interest  which  he  would  have  taken  had  he  survived  the 
testator. 

The  testator  having  appointed  Robert  and  Richard  executors,  and  Robert 
having  died,  the  whole  testacy  passed  to  the  surviving  executor,  the  right  of 
the  other  children  only  being  in  the  money  to  arise  from  the  sale  when  effected. 

ff  a  consideration  of  money  is  expressed  in  a  deed  of  bargain  and  sale,  there 
shall  be  no  averment  to  the  contrary  so  as  to  affect  its  operation  as  such :  nor 
is  any  evidence  to  the  contrary  admissible. 

Powers  executed  by  deed  or  will  need  not  recite  or  refer  to  the  instrument 
creating  the  power,  if  the  act  done  be  such  as  cannot  take  effect  but  by  virtue  of  the 
power.  Hence,  a  conveyance  by  one  who  was  an  executor,  with  full  power  to 
sell  and  convey,  shall  be  construed  to  be  an  execution  of  the  power  contained  in 
the  will,  although  that  power  be  not  recited. 

ERROR  to  the  common  pleas  of  JVfifflin  county. 

Pottery  for  plaintiff  in  error. 

.#.  S.  Wilson  and  Blanchard,  contra. 

The  facts  of  this  case  are  fully  stated  in  the  opinion  of  the  Court 
delivered  by 

SERGEANT,  J. — Writ  of  error  to  the  court  of  common  pleas  of 
Mifflin  county,  in  an  ejectment  brought  to  April  term  1831,  by  Rich- 
ard Allison,  Jun.,  executor  of  Robert  Allison  deceased,  the  plaintiff 
in  error  who  was  plaintiff  below,  against  Jacob  Kurtz,  for  sixty-four 
acres  of  land  in  Union  township. 

/The  plaintiff's  father,  Robert  Allison,  by  his  will  dated  the  13th 
of  March  1810,  proved  13th  of  February  1821,  devised,  among  other 
things,  as  follows.     "  To  my  four  sons,  William,  Robert,  Richard 
ii. — y 
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and  John,  I  leave  the  joint  possession  and  use  of  my  plantation,  they 
giving  one-third  of  the  produce  yearly  to  their  mother,  as  above 
directed.  And  one  year  afier  her  decease,  and  within  two  years 
thereafter,  the  said  plantation,  with  nil  the  lands  I  possess,  are  to  be 
sold  by  my  executors  hereinafter  named,  and  the  price  thereof 
equally  divided  amongst  them.  And  what  grain  may  be  left  in  the 
ground  at  the  time  of  my  decease,  and  likewise  the  grain  in  the  barn 
or  granaries,  and  likewise  the  cattle  of  every  kind,  are  to  go  with 
the  place,  and  to  be  at  the  disposal  of  my  three  sons,  Robert,  Rich- 
ard and  John,  to  enable  them  to  pay  the  bequests  and  legacies  here- 
inabove  mentioned.  To  prevent  misapprehension,  if  Margaret  is 
not  married  in  three  years  after  the  sale  of  (he  place,  she  is  then  to 
receive  her  200  pounds.  The  price  of  the  place,  when  sold,  to  be 
equally  divided  between  my  four  sons,  after  making  provision  for 
the  payment  of  the  several  legacies  above  or  within  mentioned. 
And  I  appoint  my  sons  Robert  and  Richard  executors,  &c."  The 
legacies  bequeathed  were,  "to  my  daughter  Sarah  Wells  150  pounds, 
50  pounds  lobe  paid  one  year  after  my  death,  and  100  pounds  a 
a  year  after  the  place  is  sold.  Mary  Allison  200  pounds,  100  pounds 
to  be  paid  on  the  day  of  her  marriage,  and  100  pounds  two  years 
after  my  place  is  sold.  Margaret  Allison  200  pounds,  100  pounds 
on  the  day  of  her  marriage,  and  100  pounds  three  years  after  the 
place  is  sold."  Robert,  the  son,  died  unmarried  before  the  testator, 
and  Richard  took  out  letters  testamentary.  The  widow  died  in 
1824. 

William  Allison  and  wife,  and  Richard  Allison  (the  plaintiff)  and 
.wife,  on  the  31st  of  August  1825,  made  a  deed  of  bargain  and  sale, 
purporting  to  be  in  consideration  of  1600  dollars,  to  John  Allison  in 
fee,  of  one  hundred  and  eighteen  acres  and  two  perches  of  land,  by 
courses  and  distances,  being  about  one-third  of  all  the  testator's 
lands,  pail  of  which,  viz.  sixly-three  acres,  was  the  land  claimed  in 
this  suit.  This  deed  recited  the  conveyances  to  Robert  Allison,  the 
testator,  and  that  he,  by  his  last  will  dated  the  13lh  of  March  1810, 
bequeathed  all  his  land  to  his  sons,  and  the  aforesaid  William  Alli- 
son and  Richard  Allison  being  two  of  the  heirs,  and  having  two- 
thirds  of  eacli  of  the  above  mentioned  tracts  of  land,  as  by  recourse 
to  the  said  cited  papers  will  more  fully  appear — with  a  clause  of 
general  warranty.  On  the  same  day,  William  Allison  and  wife, 
and  John  Allison  and  wife,  by  a  similar  deed,  conveyed  an  equal  por- 
tion of  the  same  lands,  by  courses  and  distances,  to  Richard  Allison; 
and  Richard  Allison  and  wife,  and  John  Allison  and  wife,  conveyed 
in  the  same  manner,  another  equal  portion  to  William  Allison. 
John  Allison  and  wife,  on  the  same  31st  of  August  1825,  sold  and 
conveyed  the  sixly-three  acres  in  dispute  to  Andiew  Sample,  who, 
on  the  1st  of  April  1826,  sold  the  same  to  Christian  Yoder,  and  tb.e 
latter,  by  deed  dated  the  same  day,  sold  and  conveyed  to  Jacob 
Kurtz,  the  defendant.  The  plaintiff  gave  evidence,  though  it  was 
objected  to  by  the  defendant,  that  there  was  no  money  paid  on  draw- 


May  1834.]  OF  PENNSYLVANIA.  187 

[Allison  v.  Kurtz.] 

ing  the  deeds  between  the  Allisons;  the  sum  was  put  in  by  the  wit- 
ness, who  drew  the  deeds. 

Exceptions  were  taken  by  the  plaintiff  to  evidence,  and  also  to 
the  answers  of  the  court  to  various  questions  proposed  on  his  be- 
half. The  jury  gave  a  verdict  for  the  defendant. 

The  question  in  this  case  was,  whether  the  plaintiff  was  entitled 
to  recover,  notwithstanding  his  deed  of  the  31st  August  1825,  under 
which  the  defendant  claimed.  The  plaintiff  alleged,  that  this  eject- 
ment was  brought  as  trustee  for  the  three  daughters.  That  by  the 
death  of  Robert,  the  son,  in  the  testator's  lifetime,  the  devise  to  him 
lapsed.  That  the  father, as  to  this  one-fourth,  died  intestate;  and  one 
sixth  of  that  fourth  descended  to  each  of  the  daughters,  and  the  rest 
to  the  sons.  That  as  the  daughters  had  not  been  paid  their  shares, 
their  right  in  the  proceeds  of  the  land  was  not  devested  ;  the  mutual 
conveyances  of  the  sons  to  each  other,  by  way  of  partition,  conveyed 
no  title,  and  the  power  under  the  will  was  never  executed.  He, 
therefore,  claimed  for  the  benefit  of  the  three  daughters,  and  unless 
they  were  paid,  either  the  whole  or  portions  of  the  land  held  by  the 
defendant. 

It  seems  to  be  clear,  that  the  devise  to  the  four  sons  is  to  them  as 
tenants  in  common,  and  not  as  jointenunts.  There  was,  therefore, 
no  right  of  survivorship  by  law,  on  the  death  of  any  one,  nor  does 
the  will  create  it.  By  the  death  of  Robert,  the  son,  in  his  father's 
lifetime  unmarried,  the  devise  to  him  lapsed  ;  and  the  brothers  and 
sisters  acquired  by  descent  the  same  interest  which  Robert  would 
have  taken  had  he  survived  the  testator.  The  power  to  sell  vested 
in  Robert  as  surviving  executor  still  remained  in  full  force  over  all 
the  lands.  Under  these  circumstances,  the  whole  estate  in  the  land, 
legal  or  equitable,  passed  by  the  will  to  the  executor.  The  rights 
of  the  children  were  only  in  the  moneys  to  arise  from  the  sale  when 
effected.  Their  interest  would  not  be  bound  by  the  lien  of  a  judg- 
ment against  them;  Allison  v.  Wilson's  Executors,  13  Serg.  fy  Rawle 
330 ;  nor  could  they  convey  any  part  of  the  land;  Morrow  v.  Breni- 
ger,  2  Rawle  185;  unless,  indeed,  the  charges  were  all  paid  off,  in 
which  case  the  heirs  might  be  considered  as  acquiring  a  new  title 
by  purchase.  Ib.  Here  that  was  not  done,  and  therefore  the  deeds 
of  the  sons,  considered  merely  as  a  conveyance  of  interest  or  parti- 
tion, transferred  nothing  ;  and  the  plaintiff,  if  entitled  to  any  thing, 
might  legally  recover  the  whole  lands  from  the  other  sons  or  their 
grantees. 

But  though  invalid  as  a  conveyance,  was  not  the  deed  to  John 
Allison,  which  is  the  one  now  to  be  considered,  good  as  an  execution 
of  the  power  to  sell  under  the  will  1  It  is  objected  in  the  first  place, 
that  it  was  not  a  sale,  but  a  partition  among  the  brothers.  But  the 
deed  purports  to  be  a  bargain  and  sale  for  a  valuable  consideration,  „ 
and  must  be  so  deemed  between  the  parties.  If  a  consideration  of 
money  is  expressed  in  a  deed  of  bargain  and  sale,  there  shall  be  no 
averment  to  the  contrary  so  as  to  affect  its  operation  as  such.  Wilt 
v.  Franklin,  1  Sinn.  519.  Nor  is  any  evidence  to  the  contrary 
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admissible.  JJ/oore518;  Shep.  Touch.  322,  cited  Ib.  The  evidence 
offered  l>y  the  plaintiff  in  the  court  below,  as  to  the  consideration  in- 
serted in  the  deed,  ought  to  have  been  rejected  ;  and  though  received, 
could  have  no  operation  to  vary  the  character  of  this  deed  as  a  bar- 
gain and  -.-ili-  between  the  parties  to  it,  or  those  claiming  under  them. 
Besides  which,  the  deed  lo  the  purchaser,  Sample,  was  executed  the 
game  day  with  the  deed  to  John  Allison,  and  I  am  inclined  to  think 
both  ought  to  be  treated  as  one  conveyance,  and  the  transaction 
considered  as  a  sale  to  Sample,  who  paid  full  value  for  the  land. 

It  is  further  contended  that  Richard  the  grantor  did  not  execute 
the  power,  because  he  did  not  refer  to  it  in  his  conveyance  ;  but,  on 
the  contrary,  the  three  sons  conceiving  themselves  entitled  to  Ro- 
bert's share  under  the  will,  and  therefore  owners  of  all  the  lands  of 
the  testator,  intended  to  partition  them  among  themselves  :  and  that 
this  intention  appears  by  the  recital  in  the  deed,  that  the  grantors 
were  two  of  the  heirs,  and  had  two-thirds  of  each  of  the  tracts  of 
land. 

Powers  to  sell  lands,  for  the  purpose  of  paying  debts  or  legacies,  or 
arising  portions  for  widows,  daughters  or  other  family  branches,  are 
so  frequent  in  wills,  that  whatever  relates  to  the  subject  is  of  consi- 
derable importance.  The  former  nice  and  subtle  distinctions  between 
a  devise  to  executors  to  sell,  and  a  mere  direction  that  they  should 
sell,  are  done  away  by  the  provisions  of  the  act  of  the  31st  of  March 
1792,  by  which  they  are  placed  on  the  same  footing.  The  executor, 
in  the  present  case,  had  the  full  power  and  authority  over  the  lands 
for  the  purposes  designated  in  the  will,  and  executed  the  deed  within 
the  limited  time.  Now  it  has  been  decided  so  long  ago  as  Sir  E. 
Clere's  case,  6  Co.  17,  that  if  one  having  only  a  power  to  dispose  of 
lands,  but  no  interest  in  them,  make  a  disposition  of  them  without 
reference  to  the  power,  they  shall  be  considered  as  passing  by  virtue 
of  the  power ;  because  otherwise  the  disposition  would  be  inoperative 
and  void.  The  law,  which  mainly  regards  the  design  and  object  of 
the  parties,  will  not  suppose  them  to  do  a  vain  and  useless  thing; 
but  if  there  be  any  way  in  which  their  design  can  take  effect,  it 
shall  be  deemed  to  operate  in  that  way.  And  this  is  the  ordinary 
rule  as  to  all  conveyances.  The  policy  of  the  common  law  is  to 
take  every  man's  grant  so  as  to  pass  such  an  interest  as  shall  be 
deemed  most  advantageous  to  the  grantee.  2  Co.  35  ;  3  Bac.  Jib. 
387.  And  where  the  grant  is  impossible  to  take  effect  according  to 
the  letter,  then  the  law  makes  such  a  construction  that  the  gift  by 
possibility  may  take  effect.  Benigne  faciendce  sunt  interpretationes 
chartarum,  ut  res  magis  valeat  quam  pereat.  Co.  Lit.  183,  6.  146,  6. 
301,  302,  313.  See  Vanhorn's  Lessee  v.  Dorrance,  1  Doll.  138.  The 
form  of  the  instrument  is  not  regarded  ;  the  substance  is  every  thing. 
So  in  Scrope's  case,  10  Co.  143:  if  a  power  be  to  revoke  a  former 
limitation  and  to  make  a  new  settlement;  a  latter  act  that  cannot 
stand  with  the  former  uses,  is  a  revocation,  though  the  deed  creating 
the  power  be  not  referred  to;  and  therefore,  according  to  the  express 
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words  and  common  understanding,  it  would  be  no  revocation  at  all : 
quid  non  refert  an  quis  intentionem  suam  declaret  verbis,  an  rebus  ipsis 
autfactis.  Powers  executed  by  deed  or  will  need  not  recite  or  refer 
to  the  instrument  creating  the  power,  if  (he  act  done  be  such  as  can 
not  take  effect  but  by  virtue  of  the  power.  Powell  on  Powers  111, 
114.  And  though  improperly  recited,  the  execution  is  valid.  Ibid. 
Generally  speaking,  the  instrument  must  mention  or  refer  to  the 
estate  on  which  it  is  to  operate;  that  cannot  be  supplied  by  parol. 
1  Jltk.  559,  659.  But  even  here,  the  same  degree  of  liberality  is 
adopted  which  has  characterized  courts  of  law  and  equity  in  deter- 
mining upon  the  execution  of  powers ;  for  it  is  held,  that  if  there  is 
no  other  property  to  answer  a  part  of  the  terms  used,  except  that 
over  which  there  is  a  power,  it  will  be  deemed  well  executed,  because 
otherwise  it  would  have  no  operation.  Standen  v.  Standen,  2  Ves. 
Jun.  598  ;  Powell  on  Powers  1 1 9, 

So  on  the  other  hand,  one  supposing  he  has  a  power  to  charge, 
but  which  in  fact  is  extinguished,  makes  a  charge  purporting  to  be 
an  execution  of  the  power ;  yet  if  he  has  an  interest  to  charge,  the 
instrument  will  be  sustained  as  valid  for  that.  Cross  v.  Hadson,  3 
Bro.  Ch.  31.  And  lord  Thurlow  said,  he  never  heard  that  because 
a  man  showed  an  intention  to  execute  a  power  which  he  had  not, 
the  interest  which  he  had  should  not  bear  out  the  disposition  made. 
Powell  on  Powers  1 29. 

Then  to  apply  these  principles  to  the  present  case.  Here  was  a 
design  to  convey  the  estate,  manifested  by  a  sufficient  deed  of  bar- 
gain and  sale.  The  parties  supposed  it  was  valid  as  a  conveyance 
of  interest,  and  the  deed  did  not  recite  or  refer  to  the  power  of  Rich- 
ard under  the  will.  The  fact  turns  out  to  be  that  no  interest  exist- 
ed. The  deed  then  derives  validity  from  the  power  which  the  grantor 
Richard  clearly  had  under  the  will ;  because  the  estate  can  pass  in 
no  other  way.  It  was  at  best  only  a  mistake  as  to  the  form  of  the 
conveyance;  and  though  the  power  is  not  referred  to,  the  vendee 
has  the  right,  under  established  legal  principles,  to  consider  it  as  a 
muniment  of  title,  and  to  resort  to  it  for  support,  when  the  supposed 
foundation  of  his  title  proves  insufficient. 

It  would,  we  think,  be  the  extreme  of  injustice,  if  the  grantor 
himself  could,  under  pretence  of  mistake  in  the  form  of  conveyance 
adopted,  annul  his  own  act,  and  take  back  the  land  after  it  has  been 
paid  for.  The  daughters  are  entitled  to  their  shares,  but  they  must 
look  for  them  to  the  plaintiff,  the  executor,  entrusted  by  their  father 
to  sell,  and  not  to  an  innocent  purchaser  from  the  trustee. 

It  remains  to  notice  the  point  contained  in  the  plaintiff's  bill  of 
exceptions  to  the  rejection  by  the  court  below  of  the  bond  of  indem- 
nity from  Joseph  B.  Ard  and  Elias  W.  Hale  to  Andrew  Sample, 
dated  3d  of  June  1829,  offered  by  the  plaintiff,  and  also  of  the  evi- 
dence that  the  division  of  the  estate  was  made  in  pursuance  of  the 
opinion  of  E.  W.  Hale,  Esq.  This  bond  was  executed  after  Sample 
had  parted  with  the  land,  and  after  the  deed  to  Kurtz.  There  was 
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no  pretence  ttmt  Kurtz  had  not  paid  the  purchase  money  of  the 
land  :  the  right  of  Kurtz,  as  was  properly  stated  by  ihe  court  helow, 
depended  on  the  will  and  deeds,  and  could  not  be  affected  by  subse- 
quent acts ;  more  especially  acts  between  Sample  and  others  after 
Kurtz  purchased.  For  these  reasons,  the  bond  was  properly  reject- 
ed, as  was  also  the  opinion  of  Mr  Hale,  which  could  have  no  bear- 
ing on  the  operation  of  the  instruments  of  conveyance  under  which 
the  defendant  claimed. 
Judgment  affirmed. 


The  Commonwealth  against  M'Allister  et  al. 

The  legal  construction  of  the  eighth  section  of  the  act  of  April  9, 1827,  entitled 
"  an  act  for  the  further  extension  of  the  Pennsylvania  Canal,"  with  regard  to 
the  time  within  which  an  application  for  damages  done  to  lands  may  be  made, 
is,  that  such  application  may  be  made  at  the  completion  of  the  canal  upon  the 
lands  of  the  applicant,  or  within  one  year  thereafter. 

By  the  provisions  of  this  act  of  assembly,  it  was  not  necessary  that  the  view- 
ers who  assessed  the  damages  done  to  lands  by  the  construction  of  the  canal, 
should  also  report  the  whole  quantity  in  the  tract  of  the  applicant,  and  the  rele- 
vant position  which  that  occupied  by  the  canal  had  to  the  whole.  Nor  is  it 
necessary  that  they  should  report  whether  the  land  through  which  the  canal 
passes  be  improved  or  otherwise,  what  title  the  applicant  had  to  the  land,  what 
duration  of  interest  the  state  required  for  the  purposes  of  the  work,  or  a  draft 
of  the  land  occupied  by  the  canal. 

That  the  damages  assessed  were  excessive  is  not  an  exception  which  can  be 
sustained  in  a  court  of  error. 

CERTIORARI  to  the  quarter  sessions  of  Dauphin  county. 

There  were  applications  by  thirteen  individuals  for  the  appoint- 
ment of  viewers  in  each  case,  to  assess  damage  done  to  each  of  their 
lands,  by  reason  of  the  construction  of  the  Pennsylvania  Canal.  A 
report  was  made  in  all  the  cases  against  the  commonwealth,  who 
filed  exceptions  thereto,  which  were  overruled  by  the  court  below, 
and  the  records  were  then  removed  into  this  court  by  certiorari. 
The  exceptions  taken  and  argued  are  accurately  stated  by  his 
honour,  who  delivered  the  opinion  of  the  court. 

The  questions  were  argued  for  the  commonwealth  by  Attorney- 
general  Lewis,  Foster  and  Weidman;  and  for  the  respective  applicants, 
by  Jllrkks,  Harris,  J.  A.  Fisher,  G.  Fisher,  Dunlop,  Elder  and  Hop- 
kins. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  proceedings  in  these  cases  are  founded  upon 
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two  acts  of  assembly ;  and  have  been  rem^ed  from  the  court  of 
quarter  sessions  of  Dauphin  county  into  this  court,  by  writs  of  cer- 
liorari  sued  out  at  the  instance  of  the  commonwealth.  The  first  of 
these  acts  was  passed  the  25ih  of  February  1826,  Pamphlet  Laws  55, 
entiiled  "an  act  to  provide  for  the  commencement  of  a  canal  to  be 
constructed  at  the  expense  of  the  state,  and  to  be  styled  'the  Penn- 
sylvania Canal;'"  and  the  second  on  the  9th  of  April  1827,  Pam- 
phlet Laws  192,  entitled  "an  act  to  provide  for  the  further  extension 
of  the  Pennsylvania  Canal." 

The  first  exception  is  applicable  to  all  the  cases,  except  those  of 
Haines,  Hopkins  and  Sell.  It  is  in  these  words:  "  that  the  proceed- 
ings were  premature,  and  not  authorized  by  law,  having  been  com- 
menced before  the  canal  was  completed  as  contemplated  by  law." 
This  exception,  it  is  contended,  is  sanctioned  and  sustained  by  the 
eighth  section  of  the  act  of  the  9th  of  April  1827,  which  enacts 
"that  if  any  person  shall  consider  himself  aggrieved  by  reason  of 
the  canal  passing  through  the  lands  of  which  he  is  owner,  or  by 
interfering  in  any  manner  with  his  rights  of  property,  he  may,  at  the 
completion  of  the  work  thereupon,  or  within  one  year  thereafter,  peti- 
tion the  court  of  quarter  sessions  of  the  county  in  which  the  damage 
has  been  committed,  and  the  said  court  shall  appoint  five  respectable 
citizens  within  the  judicial  district  of_which  the  county  is  a  part, 
and  not  residing  in  or  inhabitants  of  the  said  county,  whose  duty  it 
shall  be,  after  being  severally  sworn  or  affirmed,  to  view  the  pre- 
mises, and  after  taking  into  consideration  the  advantages  of  said 
canal  to  the  petitioner,  report  such  damage,  if  any,  as  they  or  any 
three  of  them  shall  think  the  owner  has  sustained  by  said  canal;  and 
upon  the  approbation  of  the  said  court  to  the  report  of  the  said 
viewers,  and  the  certificate  of  the  prothonotary  to  the  amount,  the 
acting  canal  commissioner  shall  and  he  is  hereby  required  to  pay  to 
the  said  petitioner  the  full  amount  of  damages  and  costs  assessed 
as  aforesaid." 

The  opinion  of  the  court  given  in  the  Commonwealth  v.  Christian 
Fisher,  and  several  other  cases,  all  decided  at  the  same  time  at  Sun- 
bury,  in  1830,  1  Penhs.  Rep.  462,  is  also  vouched  in  support  of  this 
first  exception.  In  those  cases  it  was  held,  that  an  application  by  the 
owners  of  property,  under  the  eighth  section  of  the  latter  act,  for  dam- 
ages done  by  the  location  and  construction  of  the  Pennsylvania  Canal 
were  premature,  if  made  before  the  completion  of  that  division  of  the 
canal  upon  which  such  lands  were  located,  although  the  work  of 
the  canal  was  completed  upon  the  lands  of  the  petitioner.  I  must 
confess,  that  if  it  had  not  been  for  this  decision,  I  could  not  have 
hesitated  a  moment  in  saying  that  the  owner  of  the  land,  who  is 
injured  by  the  construction  of  the  canal  through  his  land  is  not  only 
entitled  by  the  express  letter  and  terms  of  the  act,  but  likewise  by 
ther  spirit  and  meaning  of  it,  lo  present  his  petition  to  the  court  of 
quarter  sessions  of  the  county  in  which  the  land  lies,  to  have  viewers 
appointed  for  the  purpose  of  assessing  his  damnges,  if  in  their  opinion 
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he  has  sustained  any,  the  moment  that  the  work  of  the  canal  is 
completed  upon  his  lurid,  or  at  tiny  time  thereafter,  within  one  year. 
It  caused  me,  however,  to  suspect  at  lii-i  that  I  might  have  misap- 
prehended the  true  meaning  of  the  act,  which  is  the  only  tiling  to  be 
sought  after  in  giving  a  construction  to  it ;  and  I  was,  therefore, 
induced  to  read  both  the  act,  arid  the  opinion  of  the  court  putting  a 
construction  on  it  different  from  what  struck  me  was  the  true  one  ; 
and  to  compare  the  one  with  the  other,  in  order  to  satisfy  my  own 
mind  whether  I  was  mistaken  or  not  in  my  first  impression  of  it.  I 
have  also  listened  with  all  possible  attention  to  the  very  full  and  in- 
genious arguments  which  have  been  advanced  by  the  counsel  on 
the  part  of  the  commonwealth,  in  support  of  the  exception,  which 
is  certainly  in  accordance  with  the  decision  referred  to ;  and  after 
having  bestowed  upon  the  whole  matter  all  the  attention  and  reflec- 
tion of  which  I  am  capable,  I  am  still  unable  to  entertain  a  doubt 
with  respect  to  the  correctness  of  my  first  impression  of  the  true 
meaning  and  intention  of  the  legislature  as  expressed  in  the  act.  If 
in  the  course  of  my  examination  of  this  subject  I  had  not  had  the 
most  perfect  conviction  produced  upoji  my  mind  that  the  exception 
could  not  be  sustained  consistently  with  the  letter,  spirit  and  mean- 
ing of  the  act  of  assembly,  I  would  have  felt  it  my  duty  to  have 
adhered  to  the  decision  of  this  court  already  made  upon  the  question. 
Even  a  single  decision,  solemnly  made  by  this  court  upon  any  sub- 
ject, ought  never  to  be  set  aside  without  the  most  thorough  convic- 
tion that  it  is  wrong  ;  but  a  series  of  decisions  to  the  same  effect  I 
consider  conclusive,  and  as  no  longer  leaving  the  question,  whatever 
it  may  be,  open  for  discussion.  Where,  however,  the  court  has 
never  been  called  on  but  once  to  decide  a  question  such  as  the  pre- 
sent one,  growing  out  of  a  late  act  of  the  legislature,  and  involving 
in  it  considerations  of  the  first  importance  to  the  interests  of  (he 
community  and  the  rights  of  individuals,  it  would  be  going  too  far 
to  say  that  it  was  no  longer  open  to  review  and  correction  in  future 
cases,  if  believed  to  be  erroneous  upon  farther  and  more  mature  con- 
sideration. 

First,  it  is  said  that  the  exception  is  supported  by  a  grammatical 
construction  of  that  part  of  the  eighth  section  of  the  act  of  1827 
which  I  have  repeated,  and  which  gives  rise  to  the  question.  The 
word  "  thereupon"  it  it  is  contended,  by  a  true  grammatical  construc- 
tion, must  necessarily  be  referred  to  the  word  "  canal"  used  before 
as  its  antecedent,  and  be  read  thus — "  that  if  any  person  shall  consi- 
der himself  aggrieved  by  reason  of  the  canal  passing  through  the 
lands  of  which  he  is  owner,  or  by  interfering  in  any  manner  with 
his  rights  of  property,  he  may,  at  the  completion  of  the  work  upon 
the  canal,  petition  the  court,"  &c.  Thus  substituting  the  words 
"upon  the  canal,"  for  the  word  "  thereupon."  I  cannot,  however, 
give  my  assent  to  this,  for  it  appears  to  me  that  the  word  "  there- 
upon" relates  to  the  word  "  lands,"  which  is  the  next  antecedent, 
and  therefore,  according  to  the  strict  rule  of  grammar,  is  to  be  pre- 
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ferred,  unless  it  militates  against  the  plain  import  of  the  other  parts 
of  the  sentence  as  constructed.  It  will  then  stand  thus — "  if  any 
person  shall  consider  himself  aggrieved  by  reason  of  the  canal  passing 
through  his  lands,  he  may,  at  the  completion  of  the  work  thereupon, 
that  is  upon  his  land,  petition  the  court,"  &c.  And  so  far  from  this 
conflicting  with  what  would  seem  to  be  the  meaning  of  the  other 
parts  of  the  sentence  and  section,  it  comports  with  it  most  fully  in 
my  opinion,  as  well  with  every  other  part  of  the  whole  act.  I  also 
consider  it  the  more  reasonable  construction,  because  the  moment 
that  the  work  of  the  canal  is  completed,  so  far  as  it  passes  through 
the  land  of  the  party  injured,  the  quantity  of  land  occupied  by  the 
canal,  and  which  will  be  wanted  for  it  for  ever,  as  well  as  that  which 
was  only  wanted  for  temporary  purposes  in  constructing  the  canal, 
and  the  length  of  time  for  which  it  was  so  used,  all  become  capable 
of  being  reduced  to  absolute  certainty.  And  the  amount  of  the 
injury  can  be  ascertained  and  estimated  then  with  as  much  accu- 
racy as  it  can  at  the  completion  of  the  division  of  the  canal  upon 
which  the  land  lies,  when,  it  is  admitted  by  the  counsel  for  the  com- 
monwealth, that  the  party  aggrieved  by  it  has  a  right  to  have  his 
damages  ascertained  and  paid  to  him.  Arid  again,  I  think  it  cannot 
be  fairly  questioned,  but  that  it  was  the  intention,  as  \vell  as  the 
duty  of  the  legislature,  in  framing  the  act,  to  provide  for  the  state's 
making. adequate  reparation  to  the  party  injured,  as  soon  as  the  ex- 
tent of  the  damage  could  be  fully  ascertained  with  reasonable  preci- 
sion. That  it  was  their  duty  to  do  so  cannot  be  doubted,  unless  we 
are  to  disregard  the  constitutional  provisions  of  our  own  state,  as 
well  as  that  of  the  United  States,  by  which  it  is  declared,  that  no 
man's  property  shall  be  taken,  or  applied  to  public  use,  without  just 
compensation  being  made.  But  it  is  argued,  that  the  advantages  to 
be  derived  from  the  canal  cannot  be  ascertained  before  the  work  of 
that  division  of  it  at  least  on  which  the  land  lies  shall  be  completed; 
and  as  it  is  expressly  required,  by  the  terms  of  the  act,  that  they 
shall  be  taken  into  the  account  by  the  viewers  in  estimating  the 
damages,  who  are  required  to  decide  whether  the  advantages  are 
not  a  sufficient  compensation  for  all  the  injury  done,  and  if  not,  to 
allow  damages  only  for  the  excess,  whatever  that  may  be ;  and  this 
being  the  case,  the  legislature  must  therefore  have  intended  that 
the  application  to  the  court  by  petition  should  be  deferred  until  that 
time.  I  admit  that  there  would  be  great  force  in  this  reasoning,  if 
it  were  only  true,  in  fact,  that  any  more  accurate  judgment  could 
be  formed  of  the  extent  or  real  amount  of  the  advantages  to  be  de- 
rived to  the  owner  of  the  land  from  the  canal,  immediately  upon 
the  completion  of  that  division  of  it  on  which  the  land  lay,  than 
could  have  been  at  the  commencement  of  the  work.  But  I  deny 
that  this  is  practicable  in  any  case.  It  cannot  be  pretended  that  any 
knowledge  can  be  acquired  or  gained  at  the  completion  of  the  divi- 
sion of  the  canal,  from  any  actual  experience  or  use  that  has  been 
had  of  it,  for  none  can  be  said  with  truth  to  have  been  had  ;  and  I 
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that  the  first  year's  experience  of  the  navigation  of  a  sin- 
gle division  of  the  canal  would  furnish  but  little  light  in  forming  a 
judgment  of  what  the  future  advantages  of  the  canal  might  be 
equal  to.  Yet  the  party  is  bound  to  make  his  application  within 
that  year,  or  otherwise  forfeit  all  claim  to  compensation  ;  so  that  I 
cannot  perceive  how  any  thing  was  to  be  gained  in  this  way,  by 
deferring  the  application  to  have  damages  assessed  until  the  divi- 
sion of  the  canal  should  be  finished,  more  than  was  to  be  had  imme- 
diately upon  the  work  of  the  canal  being  completed  through  the 
land  of  the  applicant.  It  is  also  contended,  that  the  work  is  not  com- 
pleted until  the  water  has  been  let  into  the  cannl,  and  is  flowing  in 
and  passing  through  it:  this  is  more  properly  an  operation  that  is  to 
follow  the  completion  of  the  work  ;  and  it  might  as  well  be  said,  that 
the  work  of  a  grist  mill,  which  is  intended  to  be  put  in  operation  by 
the  force  of  water,  is  never  completed  until  the  water  is  let  in  upon 
the  machinery  of  it  and  all  is  set  in  motion.  To  say,  the  mere  let- 
ting in  of  the  water,  and  seeing  it  pass  throughout  a  single  divi- 
sion of  the  canal,  will  enable  either  the  most  ordinary  or  the  most 
intelligent  mind  to  form  a  more  accurate  judgment  of  the  advan- 
tages or  the  enhancement  in  value  of  the  residue  of  the  land  which 
must  accrue  to  the  owner  from  the  canal's  being  made  through  it, 
is  beyond  my  comprehension.  To  entertain  such  an  opinion,  and 
to  suppose  that  the  legislature  acted  upon  it  in  passing  trje  act,  it 
seems  to  me  would  be  to  assert  that  they  doubted  of  the  practicabi- 
lity of  excavating  the  earth  in  such  a  form  as  to  cause  the  water  of 
the  river  Susquehanna  and  other  streams  to  pass  through  the  exca- 
vation, and  to  make  it  answer  the  ordinary  purposes  of  canal  navi- 
gation. But  surely  there  is  not  a  syllable  throughout  the  whole 
course  of  their  legislation  on  this  subject  that  would  for  a  single 
moment  warrant  the  imputation  of  such  a  reflection  upon  the  under- 
standing and  intelligence  of  that  respectable  body. 

It  cannot  be  then  that  the  party  injured  is  required  to  defer  pre- 
senting his  petition  until  the  division  of  the  canal  shall  be  finished 
for  the  purpose  of  testing  the  benefit  or  advantage  of  it  to  the  owner 
of  the  land  by  experience  ;  because,  as  I  have  already  said,  none 
could  possibly  be  had  of  it  by  such  time.  And  I  think  it  almost 
equally  clear,  that  even  the  year  allowed  to  the  party  afterwards, 
within  which  he  must  present  his  petition,  if  at  all,  is  quite  too  short 
a  period  to  afford  any  satisfactory  evidence  of  the  value  of  the  ad- 
vantages to  be  derived  to  the  owners  of  lands  through  which  the 
canal  shall  pass,  from  any  actual  experience  that  may  be  had  of  it 
within  that  time.  It  is  therefore  improbable,  if  not  altogether  im- 
possible, that  the  legislature  should  have  deferred  the  time  for  ob- 
taining compensation  beyond  the  time  of  the  state's  first  taking 
possession  of  the  ground  with  any  such  view.  In  truth  the  extent 
and  value  of  the  advantages,  if  any,  to  be  derived  to  the  owner  of 
land  through  which  the  canal  passes,  is  in  a  great  measure  specu- 
lative at  the  commencement  of  the  work  of  a  division  of  it,  and  from 
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the  very  nature  of  the  thing,  must  be  quite  as  much  so  at  the  close 
of  it;  and  perhaps  in  most  cases  for  years  afterwards.  It  is  now 
four  years  since  the  eastern  section  or  division  of  the  Pennsylvania 
canal  has  been  finished,  and  it  is  admitted  upon  all  hands  that  its 
advantages  during  the  present  year  are  developing  themselves  greatly 
above  any  prior  year.  They  seem  to  be  increasing  every  succeed- 
ing year,  and  no  doubt  will  continue  to  do  so  yet  for  many  years  to 
come,  unless,  as  some  seem  to  think,  railroads  should  be  introduced 
and  found  to  answer  the  end  better ;  but  this  only  tends  to  confirm 
the  opinion  that  the  real  value  of  the  advantages  to  be  derived  ulti- 
mately from  the  Pennsylvania,  as  well  as  that  of  every  other,  is  still 
a  subject  in  some  measure  of  speculation.  That  the  legislature  was 
desirous  that  the  state  should  make  compensation  to  the  party  in- 
jured by  having  had  his  land  taken  either  for  a  temporary  or  per- 
petual purpose  in  constructing  the  canal,  at  as  early  a  lime  as  might 
be  practicable  to  ascertain  with  any  reasonable  certainty  the  actual 
extent  and  quantity  of  ground  used  by  the  state  for  either  purpose, 
and  the  length  of  time  for  which  that  portion  had  been  used  that 
was  wanted  only  for  temporary  purposes,  appears  to  me  to  be  abun- 
dantly clear;  and  more  especially  when  we  take  into  consideration 
the  first  provision  which  they  made  on  this  subject  by  the  act  of  the 
25th  of  Feburary  1826.  By  the  eighth  section  of  that  act,  the 
board  of  canal  commissioners,  or  a  majority  of  them,  were  to  agree 
with  the  owners  of  the  lands  through  which  the  canal  was  intended 
to  pass,  for  the  purchase  of  the  lands  or  temporary  use  and  occupa- 
tion of  them  as  they  might  be  wanted,  on  behalf  of  the  state,  before 
the  work  of  the  canal  was  to  be  commenced,  and  in  case  of  disagree- 
ment, application  was  to  be  made  to  a  justice  of  the  peace  of  the 
county  in  which  the  land  lay,  for  a  warrant  directed  to  the  sheriff 
of  the  same  county,  to  summon  eighteen  inhabitants  of  the  county, 
of  whom  not  less  than  twelve  were  to  value  the  land,  and  all  dam- 
ages the  owner  of  the  land  "  should  sustain  by  cutting  the  canal 
through  his  land,  or  by  the  temporary  appropriation,  use  or  occupa- 
tion of  it,  according  to  the  best  of  their  skill  and  judgment ;"  and  in 
making  the  calculation  or  assessment  of  damages,  they  were  required 
to  take  into  consideration  the  actual  benefit  which  would  accrue  to 
the  owner  from  conducting  the  canal,  or  erecting  one  of  the  works 
connected  with  it  upon  his  land.  The  inquisition  when  taken  was 
to  be  signed  by  the  sheriff  and  at  least  twelve  of  the  inquest,  and 
then  to  be  returned  by  the  sheriff  to  the  clerk  or  prothonotary  of  the 
county ;  and  after  being  affirmed  by  the  court,  the  valuation  was 
made  conclusive  upon  all  persons,  and  was  required  to  be  paid  im- 
mediately to  the  owner;  which,  when  done,  the  state  was  to  be  con- 
sidered seised  of  such  land  as  of  an  absolute  estate  in  perpetuity,  or 
with  such  less  quantity  or  duration  of  interest  or  estate  in  the  same, 
orsubject  to  such  partial  or  temporary  appropriation,  use  or  occupa- 
tion as  should  be  required,  as  if  conveyed  by  the  owner.  After  one 
year's  experience  under  this  provision  of  the  act  of  1826,  it  was  found 
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to  be  very  difficult,  indeed  I  beHeve  impossible,  to  ascertain  before 
hand,  with  any  precision,  the  quantity  of  land  wanted  for  perpetual, 
and  temporary  use  and  occupation  in  constructing  the  canal.  ID 
the  progress  of  the  work  it  was  often  discovered  that  the  land  pre- 
viously set  apart  and  given  to  the  stale  for  perpetual  and  temporary 
use  and  occupation  in  constructing  the  canal,  was  altogether  insuf- 
ficient, especially  that  which  had  been  assigned  for  temporary  occu- 
pation ;  and  that  the  time  for  which  it  had  been  taken  and  valued, 
was  found  to  be  greatly  short  of  what  afterwards  become  indispens- 
ably necessary  in  order  to  complete  the  work.  In  consequence  of 
this,  the  canal  makers  were  subjected  to  great  inconvenience,  and 
occasionally  placed  completely  within  the  power  of  the  owner  of 
land,  whose  license  for  the  further  as  well  as  the  more  extensive 
occupation  of  it,  they  were  compelled  to  bargain  for  on  the  best  terms 
they  could  get.  Hence  it  was  thought  advisable  to  pass  the  act  of 
1827,  deferring  the  time  of  valuing  the  land  which  it  might  become 
necessary  to  use  and  occupy  in  constructing  the  canal,  both  for  per- 
petual and  temporary  purposes,  and  of  assessing  the  damages  which 
should  arise  therefrom  to  the  owner  thereof,  until  the  work  of  the 
canal  should  be  completed  through  his  land;  when  the  precise  quan- 
tity which  would  be  wanted  in  perpetuity  for  the  canal  would  be 
most  distinctly  and  permanently  marked  out  by  the  work  of  the  canal 
itself,  and  when  all  that  which  had  been  taken  and  used  only  for 
temporary  purposes  in  constructing  the  canal,  together  with  the 
duration  of  time  for  which  it  had  been  so  occupied,  could  be  ascer- 
tained with  absolute  certainty,  and  the  value  of  the  land  and  the  dam- 
ages sustained,  so  far  as  the  amount  might  depend  on  these  matters, 
could  be  ascertained  with  almost  equal  certainty.  This,  as  I  con- 
ceive, was  the  main  inducement  with  the  legislature  for  passing  the 
act  of  1827,  and  was  all  that  they  expected  to  gain  by  it.  Nothing 
but  the  most  unequivocal  language  declaring  it,  could  induce  me  to 
believe  that  the  legislature  ever  intended  to  deprive  a  man  of  his 
land  or  the  use  of  it,  and  make  him  wait  for  compensation  beyond 
the  time  when  it  became  practicable  to  ascertain  with  positive  cer- 
tainty how  much  was  wanted  for  ever,  how  much  was  wanted  for 
a  temporary  purpose,  and  the  length  of  time  for  which  the  latter 
was  wanted.  Under  this  view  of  the  subject,  I  feel  perfectly  satis- 
fied that  the  first  exception  is  not  sustainable. 

The  second  exception  is  taken  in  all  the  cases,  but  I  do  not  think 
that  there  is  even  colour  for  its  support.  It  is,  "  that  the  viewers 
did  not  ascertain  and  report  the  whole  quantity  of  the  tract  viewed 
by  them,  nor  the  relative  situation  of  the  part  occupied  by  the  canal 
to  the  whole  tract." 

In  order  to  sustain  this  exception,  it  is  said  that  six  acres  out  of 
every  one  hundred  and  six  acres  of  land  granted  formerly  by  the 
proprietaries,  and  since  by  the  commonwealth  of  Pennsylvania  to 
the  grantees  of  land,  still  belong  to  the  commonwealth  for  any  public 
use  whatever  to  which  she  may  think  proper  to  apply  it ;  and  that 
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she  accordingly  has  a  right  to  take  and  occupy  this  excess  of  six  per 
cent,  from  the  owners  of  lands  through  which  she  has  made  the 
canal,  without  paying  for  it ;  and  hence  it  becomes  necessary  that 
the  viewers  should  report  the  whole  quantity  owned  by  the  com- 
plainant, as  well  as  the  quantity  taken  for  the  canal,  that  the  court 
may  see  whether  more  than  this  six  per  cent  has  been  taken  from 
him  ;  and  if  not,  that  the  court  may  set  aside  the  report,  if  compen- 
sation has  been  allowed  by  it.  This  doctrine  appears  to  me  to  be 
novel  and  altogether  unsound  ;  and  is  without  question  repugnant 
to  every  thing  that  is  contemplated  by  the  acts  of  assembly.  Such 
pretension  on  the  part  of  the  state  has  no  foundation  whatever  in 
either  of  the  acts  already  referred  to.  Neither  is  it  true  that  the 
state  has  any  right  to  claim  such  a  privilege.  One  of  the  counsel 
for  the  commonwealth  spoke  of  this  matter  as  if  the  commonwealth 
were  still  invested  with  the  title,  or  right,  to  the  six  acres  out  of  every 
one  hundred  and  six  acres  included  within  her  grants,  in  the  same 
manner  as  if  she  had  reserved  that  quantity  at  the  time  of  the  grant. 
There  is,  however,  no  ground  for  this  assertion  ;  because  the  grant 
is  always  absolute  in  its  terms,  and  without  reservation  of  any  por- 
tion of  the  land  contained  in  it.  The  most  that  can  be  said,  with 
any  plausibility,  in  respect  to  this  excess  of  six  per  cent  is,  that  the 
commonwealth  granted  it  to  the  party  without  charging  him  for  it ; 
but  still  all  the  right  which  the  state  had  to  it  passed  by  the  grant  to 
the  grantee.  The  practice  of  granting  at  the  rate  of  one  hundred 
and  six  acres,  upon  receiving  payment  for  one  hundred,  originated 
with  the  former  proprietaries  of  this  commonwealth  when  a  province, 
and  was  intended,  doubtless,  in  some  degree  to  prevent  the  grantee 
from  being  afterwards  aggrieved  by  the  location  and  construction  of 
public  ways,  not  canals,  through  his  land.  But  the  making  of  public 
ways  through  it  does  not  divest  him  of  his  right  to  the  land  so  ap- 
propriated, for  he  is  still  considered  the  owner  of  if,  subject  merely  to 
the  right  of  passage  upon  it.  which  the  public  acquires  by  the  appro- 
priation of  it  to  that  end,  in  the  manner  prescribed  by  law.  It  is 
different,  however  as  to  the  land  used  by  the  state  in  the  construction 
of  the  canal.  The  right  of  property  in  the  land  upon  which  the  canal 
is  made,  becomes  vested  by  the  operation  of  the  act  of  1826,  accord- 
ing to  its  express  terms,  in  the  state,  so  that  the  owner  loses  all  his 
former  right  to  it.  The  intention  of  the  legislature  is  very  clearly 
manifested  by  the  acts  passed  on  this  subject ;  and  it  is,  that  the  state 
shall  pay  for  every  foot  of  land  taken  by  her  from  the  owner,  so  far 
as  he  has  not  been  compensated  for  it  by  the  advantages  which  may 
reasonably  be  expected  to  accrue  to  him  by  the  canal's  enhancing 
the  value  of  the  residence  of  his  land. 

The  third  exception  is,  "  that  the  viewers  have  not  reported 
whether  the  canal  is  located  through  improved  lands  or  otherwise." 
If  what  I  have  said  in  answer  to  the  second  exception  be  correct,  it 
follows  necessarily  that  there  is  no  reason  for  this  one.  The  acts  of 
assembly  on  this  subject  do  not  require  the  viewers  to  notice  any 
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thing  of  the  kind  in  their  report ;  nor  is  any  distinction  taken  in 
them  between  improved  and  unimproved  land.  Compensation  must 
be  made  alike  for  all  according  to  its  value. 

The  fourth  exception  is  not  sustained.  It  is  in  these  words,  "that 
it  does  not  appear  what  title  the  applicant  had  for  the  premises,  or 
that  any  tide  was  exhibited  to,  or  adjudicated  upon  by  the  viewers 
or  the  court."  The  complainant  in  each  case  sets  forth  in  his  peti- 
tion, that  he  is  the  owner  of  the  land,  or  was  so  at  the  time  the 
canal  was  made  through  it :  and  it  is  not  required  by  any  of  the  acts 
of  assembly,  that  the  viewers  shall  state  in  their  report  what  title  or 
estate  the  petitioner  had  to  or  in  the  land.  Neither  is  this  necessary 
for  the  safely  or  protection  of  the  state.  She  has  got  the  land; 
and  as  the  time  has  elapsed  within  which  application  for  compensa- 
tion is  required  to  be  made  by  the  act  of  1827,  no  other  than  the 
present  applicant  in  each  case  can  claim  compensation  hereafter  for 
the  loss  of  it.  It  was  sufficient  for  the  viewers  to  inquire  into  the 
right  of  the  applicant  to  the  land  when  they  went  to  view  it,  without 
making  mention  of  it  in  their  report ;  and  having  reported  in  favour 
of  the  applicant,  it  is  but  fair  to  presume  that  they  were  satisfied  by 
him  that  his  title  and  right  to  the  land  were  good,  and  reporting  it  to 
be  so  would  have  given  the  state  no  better  security  for  it. 

The  fifth  exception  is,  "  that  the  owners  did  not  ascertain  and 
report  the  quality  and  duration  of  interest  in  the  premises  required 
by  the  canal  commissioners  for  the  use  of  the  state,  as  required  by 
law  and  the  order  of  the  court."  This  exception  is  taken  in  all  the 
rases  except  those  of  Fisher,  Landis  and  Trewig.  By  the  act  of  the 
9th  of  April  1827,  as  has  been  already  seen,  the  viewers  are  not  to 
be  called  on  lo  view  the  ground  and  make  report,  until  after  the  work 
of  the  canal  has  been  completed  through  the  land  of  the  applicant. 
The  canal  being  finished  through  his  land,  it  is  obvious  then  that 
the  state  has  no  use  after  that  for  any  part  of  the  land,  except  that 
upon  which  the  canal  has  been  located  and  made,  which  is  necessa- 
rily wanted  in  perpetuity.  The  use  to  which  it  has  been  appropri- 
ated by  the  state  is  a  sufficient  indication  of  the  quality  and  duration 
of  interest  and  estate  that  is  required  by  her  in  it,  and  the  applicant 
has  clearly  a  right  to  claim  compensation  for  the  fee  simple  of  it. 
Any  portion  of  the  applicant's  land  which  was  used  for  temporary 
purposes  in  making  and  constructing  the  canal,  is  not  wanted  after 
the  work  of  the  canal  upon  the  ground  has  been  finished  ;  and  there- 
fore it  is  unnecessary  to  report  in  regard  to  it,  further  than  to  make 
to  the  owner  thereof  a  proper  allowance  for  his  temporary  exclusion 
from  the  enjoyment  of  it,  in  settling  and  adjusting  the  amount  of 
compensation  which  ought  to  be  given  for  the  whole  loss  and  injury 
sustained.  To  set  it  forth  by  metes  and  bounds,  and  the  quality  and 
duration  of  interest  and  estate  which  the  canal  commissioners  or  the 
state  had  had  the  use  of  in  making  the  canal,  would  be  perfectly 
useless,  and  could  answer  no  useful  object  or  purpose  whatever.  It 
could  only  be  necessary  where,  for  the  same  compensation,  the  state 
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was  to  have  some  further  specified  temporary  occupation  or  use  of 
it,  which  is  not  the  case.  And  although  the  form  of  the  order  of  the 
court  of  quarter  sessions  to  the  viewers  requires  them  in  each  case  to 
do  this,  it  may  be  considered  supererogatory,  because  not  required 
or  authorized  by  the  act  of  1827,  which  in  effect  repeals  the  act  of 
1826  in  what  is  thereby  required  to  be  reported  on  this  point. 
The  form  mostly  in  such  cases  is  left  to  be  made  out  by  the  clerk 
of  the  court,  and  if  any  unnecessary  requisitions  should  be  intro- 
duced which  had  not  been  complied  with  by  the  viewers,  they  might 
be  stricken  out,  if  it  were  necessary  to  render  the  proceeding  or  re- 
port valid. 

The  sixth  exception  is  to  the  amount  of  the  damages  in  each 
case,  which  are  alleged  to  be  extravagant.  We  have  not  the  means 
of  judging  of  the  truth  or  justice  of  this  exception,  even  if  we  have 
the  power  to  correct  it  in  case  of  its  being  well  founded.  In  the  ab- 
sence of  evidence  going  to  establish  corruption,  partiality  or  gross 
mistake  on  the  part  of  the  viewers,  we  are  bound  to  take  their  esti- 
mate of  the  damages  as  correct. 

The  seventh  exception  is,  "  that  the  viewers  did  not  ascertain  or 
in  any  manner  describe  and  report  the  bounds  of  the  lands  actually 
occupied  by  the  canal,  as  directed  by  the  law  and  the  order  of  the 
court."  A  draft  of  the  land  occupied  and  taken  up  by  the  canal  in 
each  case  has  been  returned,  I  believe,  by  the  viewers.  But  even 
this  does  not  seem  to  be  requisite  under  the  act  of  1827.  The  state, 
before  the  viewers  were  called  upon  the  land,  had,  by  completing 
the  work  of  the  canal  through  it,  given  marks  and  limits  to  the  ex- 
tent of  the  land  actually  occupied  by  the  canal,  with  all  that  pro- 
perly belonged  to  it,  and  which  would  be  required  for  that  purpose, 
that  will  probably  be  more  permanent  and  irremovable  than  most  of 
the  land-marks  in  the  country. 

Although  all  this  was  required  under  the  act  of  1826,  and  very  pro- 
perly too,  because  the  inquest  under  that  act  were  called  upon  the 
land  before  the  work  of  the  canal  was  commenced,  in  order  to 
mark  out  by  metes  and  fixed  limits  the  land  which  the  canal  com- 
missioners required  for  the  purpose  of  locating  and  making  the  canal 
on  ;  and  such  other  parts  of  it  again  as  might  be  wanted  for  tem- 
porary purposes  by  the  commissioners  in  constructing  the  canal, 
specifying  also  the  duration  of  time  for  which  it  was  to  be  occupied ; 
and  allowing  a  suitable  compensation  to  the  owner  of  the  land  for 
any  damages  which  he  should  sustain  thereby,  beyond  the  advan- 
tages that  would  accrue  to  him  from  the  canal,  so  that  he  might 
be  paid  the  amount  of  such  compensation,  and  the  state  or  those 
acting-  in  her  behalf  be  prevented  from  transcending  those  limits  so 
marked  out,  and  from  holding  over  beyond  the  time  fixed  for  tem- 
porary occupation  :  yet  it  is  altogether  unnecessary,  as  I  conceive, 
under  the  provisions  of  the  act  of  1827,  which  authorized  the  canal 
commissioners  to  enter  upon  the  lands  of  the  complainants  without 
ceremony,  and  to  take  and  mark  out  for  the  state  all  the  land  which 
should  be  deemed  necessary  and  requisite  by  them  for  either  perpe- 


.-I  I'itEME  COURT  [Harrisburg 

[Commonwealth  v.  M'Allister  et  al.] 

lual  or  temporary  purposes,  in  locating  and  constructing  the  canal ; 
for  which  the  complainants  were  not  to  be  compensated,  if  injured 
thereby,  until  after  the  work  of  the  canal  should  be  completed 
through  their  respective  lands.  The  circumstance  of  the  order  of 
the  court  of  quarter  sessions  being  made  out  in  such  form  as  to  require 
the  viewers  to  do  this,  requires  no  answer  more  than  has  been  given 
to  the  same  objection  under  the  fifth  exception.  It  is  most  likely 
that  this  form  was  made  out  in  conformity  to  the  requirements  of  the 
act  of  1826,  without  attending  strictly  to  the  alterations  made  in 
that  act  by  the  subsequent  act  of  1827. 

The  proceedings  in  the  cases  of  Wetzel  and  Trewig  were  com- 
menced in  September  1826,  under  the  act  of  assembly  of  the  25th 
of  February  preceding,  but  the  exceptions  already  noticed,  which 
would  have  been  fatal  had  it  not  been  for  the  operation  of  the  act  of 
1827,  do  not  appear  to  be  applicable  to  these  cases  in  point  of  fact. 
There  are  a  few  remaining  exceptions,  which  have  been  taken  in 
some  of  the  cases,  but  are  not  considered  of  sufficient  importance  to 
require  special  and  specific  answers.  The  most  of  them  relate  to 
matters  altogether  dehors  the  record,  and  are  not  even  sustained  by 
evidence,  but  would  not  be  inquirable  into  here  if  they  were.  Let 
it  suffice  to  say,  that  no  one  of  them  is  sufficient  to  justify  a  reversal 
of  the  proceedings. 

Proceedings  affirmed. 


Stewart  against  Martin. 

Upon  a  scire  facias  on  a  recognizance  in  the  orphan's  court  to  secure  the 
interest  of  a  widow  in  land  under  the  intestate  law,  a  finding  "  for  plaintiff  the 
sum  of  1165  dollars,  and  that  there  is  now  due  to  the  said  plaintiff  the  sum  of 
963  dollars,  with  costs  of  suit,"  and  judgment  thereon,  is  erroneous.  But  the 
supreme  court  having  reversed  it,  entered  a  judgment  for  the  plaintiff  for  the 
sum  due,  rejecting  the  former  part  of  the  finding  as  surplusage. 

In  an  action  upon  such  a  recognizance,  the  defendant  cannot  set  up  as  a  de- 
fence, the  price  of  patenting  the  land,  paid  by  him  after  the  recognizance  was 
entered  into. 

If  the  interest  payable  annually  to  the  widow,  and  thus  secured  by  recogni- 
zance, be  not  paid,  she  will  be  entitled  to  recover  interest  upon  the  annual  pay- 
ments as  they  become  due. 

THIS  case  came  up  by  writ  of  error  from  the  court  of  common 
pleas  of  Cumberland  county,  in  which  the  plaintiff  in  error,  James 
Stewart,  who  was  defendant  below,  was  sued  by  writ  of  scire  facias, 
issued  from  the  court  of  common  pleas  of  that  county,  on  a  recogni- 
zance taken  in  the  orphan's  court  of  the  same  county,  for  securing 
a  sum  of  money  to  Eleanor  Martin,  late  Eleanor  Stewart,  in  lieu  of 
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dower.  This  recognizance  was  given  on  the  17th  of  September  1811, 
by  James  Stewart  and  Andrew  M'Elwain,  who  severally  bound 
themselves  to  Thomas  Martin  and  Eleanor  his  wife,  late  Eleanor 
Stewart,  in  the  sum  of  1165  dollars  6  cents,  "on  condition  that 
James  Stewart  should  pay  (o  Thomas  Martin  and  Eleanor  his  wife, 
late  Eleanor  Stewart,  in  right  of  said  Eleanor,  yearly  and  every 
year  during  her  natural  life,  the  interest  arising  from  the  sum  of 
582  dollars  8  cents,  interest  commencing  on  the  17th  of  March 
1812."  The  scire  facias,  after  reciting  the  recognizance,  com- 
manded the  sheriff  to  make  known  to  the  defendant  to  be  and 
appear,  &c.,  and  show  cause  "  why  the  interest  arising  from  the 
sum  of  582  dollars  8  cents,  by  him  in  form  aforesaid  acknowledged, 
should  not  be  made  of  his  lands  and  chattels,  and  levied  to  the  use  and 
behoof  of  the  said  Thomas  and  Eleanor."  Eleanor  died  after  the  com- 
mencement of  this  suit.  The  defendant  pleaded  payment  with  leave. 

On  the  trial  the  defendant  offered  to  prove  the  payment  of  the 
patent  money  for  the  farm,  by  James  Stewart,  on  the  3d  of  April 
1812,  with  a  view  to  deduct  the  rateable  proportion  from  the  plain- 
tiff's demand.  This  evidence  was  objected  to  by  the  plaintiff,  and 
rejected  by  the  court,  who  sealed  a  bill  of  exceptions. 

The  plaintiff  claimed  the  whole  arrears  from  the  commencement, 
and  interest  on  each  annual  sum  from  the  time  it  was  due  till  the 
day  of  trial :  and  the  court,  at  the  request  of  the  plaintiff's  counsel, 
directed  the  jury  to  give  a  verdict  for  the  whole  penalty,  to  be  released 
on  the  payment  of  the  annual  sums  due,  with  interest  on  each  as 
it  fell  due.  To  this  direction  the  defendant  excepted,  and  also  to 
the  direction  of  the  court,  that  the  first  was  maintainable  in  the  name 
of  Thomas  Martin,  since  the  death  of  his  wife.  The  last  exception, 
however,  was  relinquished  in  this  court. 

The  jury  gave  a  verdict  finding  "for  the  plaintiff  the  sum  of  1165 
dollars  6  cents;  and  that  there  is  now  due  to  the  said  plaintiff  the 
sum  of  963  dollars  75  cents,  with  costs  of  suit." 

The  plaintiff  in  error  now  relied  on  the  following  errors  assigned. 

1.  No  judgment  for  the  penalty  of  1165  dollars  6  cents  could  be 
legally  given  on  this  writ. 

2.  The  court  erred  in  rejecting  the  proof  of  payment  of  the  pa- 
tenting money. 

3.  In  their  answer  that  the  plaintiff  could  recover  interest  on  the 
several  sums. 

Alexander,  for  plaintiff  in  error. 
Williamson,  contra. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — There  was  error  in  entering  the  judgment,  for  what 
is  termed  the  penalty  of  the  recognizance.  The  scire  facias  prayed 
an  award  of  execution  for  the  interest  of  the  582  dollars  8  cents,  and 
the  verdict  and  judgment  could  be  properly  rendered  for  money  due 

II. A  A 
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on  that  account  only.  It  is  not  like  nn  action  of  debt  for  a  penalty, 
with  a  condition  to  pay  instalments,  in  which  a  cautionary  judg- 
ment has  been  allowed  to  be  entered  to  secure  the  payment  of  future 
instalments,  and  where  no  other  action  can  be  brought  on  the  bond. 
This  scire  facias  is  correctly  drawn — demanding  an  award  of  execu- 
tion of  the  amount  due.  And  a  judgment  to  that  effect  would  be 
no  bar  to  a  future  scire  facias,  in  case  the  widow  continued  alive  to 
collect  subsequent  arrears.  This  error,  however,  is  in  the  entry  of 
an  improper  judgment  on  the  verdict.  The  verdict  is  informal,  but 
it  is  substantially  a  verdict  for  the  963  dollars  75  cents,  and  costs  of 
suit.  Ii  finds  i hat  sum  is  due,  but  there  is  added  a  finding  for  the 
plaintiff  of  11 65  dollars  6  cents,  which  may  be  rejected  as  surplusage, 
and  judgment  rendered  for  what  is  proper  on  the  pleadings  and  evi- 
dence of  the  cause.  In  the  case  of  Easton  v.  Worthington,  5  Serg. 
<$•  Raicle  130,  in  replevin,  where  the  goods  were  delivered  to  the 
plaintiff,  and  the  defendant  pleaded  property,  and  it  was  found  for 
him,  and  the  jury,  under  the  charge  of  the  court,  found  a  verdict 
for  the  value  of  the  property,  and  judgment  was  rendered  thereon;  it 
was  held  to  be  erroneous,  because  the  jury  ought  to  have  found  a 
general  verdict  for  the  defendant,  and  damages  for  the  detention,  on 
which  finding  the  proper  judgment  wasp-o  retorno  habendo,  and  for 
the  damages.  This  court,  on  error  brought,  reversed  the  judgment 
entered,  but  gave  a  correct  judgment,  according  to  the  justice  of  the 
case — holding  it  to  be  the  duty  of  the  court  to  put  the  verdict  into 
form,  by  adopting  the  substantial  part,  and  rejecting  the  rest  as  sur- 
plusage. Mr  Justice  Duncan,  in  Easlon  v.  Worthington,  says :  "  that 
which  is  more  is  surplusage,  and  shall  not  stay  the  judgment ;  for  utile 
per  inutile  non  vitiatur.  It  is  sufficient  if  the  matter  and  substance  be 
found.  Co.  Lit.  227.  For  though  the  finding  is  not  in  the  words 
of  the  issue,  yet  if  the  point  in  issue  can  be  concluded  out  of  the  find- 
ing, the  court  shall  work  the  verdict  into  form,  and  make  it  serve, 
according  to  the  justice  of  the  case.  Hob.  54 ;  2  Burr.  693 ;  10 
Mass.  64." 

Agreeably  to  these  settled  principles,  the  judgment  below  will  be 
reversed,  but  the  proper  judgment  will  be  rendered  here  on  the  ver- 
dict for  the  plaintiff. 

There  was  no  error  in  rejecting  the  evidence  offered  by  the  defen- 
dant of  payment  of  the  money  due  to  the  commonwealth  for  patent- 
ing the  land  subsequently  to  the  recognizance.  In  the  case  of 
ordinary  sales  of  land,  the  vendor  has  been  charged  with  the  patent- 
ing money,  where  he  had  given  a  general  warranty  and  sued  upon 
the  bonds  for  the  purchase  money;  M'Kennan  v.  Doughman,  Penns. 
Rep.  417;  or  on  articles  of  agreement  to  convey  a  good  and  lawful  title. 
Romig  v.  Romig,  2  Riule  241.  But  when  land  is  accepted  at  an 
appraisement,  and  the  widow's  share  ascertained  and  secured,  it  is 
too  late  afterwards  to  claim  this  deduction.  The  maxim  caveat 
emptor  applies.  The  patenting  money  may  have  been  considered 
by  the  inquest  in  their  appraisement ;  if  that  was  not  the  case,  the 
defendant  would  have  attended  to  it  when  the  recognizance  was  given. 
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The  principal  question  in  the  case  is,  whether  the  plaintiff  was 
entitled  to  interest  on  the  annual  sums  due  by  the  defendant  in 
arrear.  We  have  had  occasion  already,  at  this  terra,  to  consider  the 
peculiar  character  of  the  widow's  right  to  annual  payments  of  money 
in  lieu  of  dower,  and  to  observe  that  it  partakes  of  the  various  fea- 
tures of  an  annuity,  of  interest  on  money,  and  of  a  rent  charge, 
without  being  susceptible  of  a  distinct  classification  with  either. 
Being  given  in  lieu  of  land  which  yields  annual  profits,  and  for  her 
maintenance,  it  ought,  in  justice  and  equity,  to  be  punctually  paid 
when  due,  and  if  withheld,  she  is  entitled  to  interest  as  a  compen- 
sation for  the  loss  sustained  by  the  delay.  The  law  looks  with  a 
favourable  eye  on  provision  for  a  widow.  In  The  Drapers'  Company 
v.  Davis,  2  Atk.  211,  an  annuity  given  by  will  was  in  arrears;  the 
Lord  Chancellor  said:  there  is  no  certain  rule  of  the  court  for  giving 
interest  for  arrears  of  an  annuity.  The  first  instance  of  its  being 
done  in  this  court,  was  in  the  case  of  Ferrers  v.  Ferrers;  Cas.  temp. 
Talbot;  but  it  has  been  done  in  many  instances  since,  and  for  the 
most  part,  when  it  was  the  bread  of  the  wife  or  child.  In  New- 
man v.  Awling,  3  Jltk.  579,  the  same  thing  was  done,  because  it 
was  given  by  way  of  maintenance,  and  was  charged  on  real  estate. 
In  Robinson  v.  Gumming,  2  Atk.  211,  the  reason  given  was  because 
it  was  her  jointure,  and  interest  upon  the  arrears  of  the  annuity  was 
allowed  her  by  way  of  maintenance,  and  as  a  compensation  for  the 
debts  she  had  contracted  in  the  mean  time.  In  Litton  v.  Litton, 

1  P.  Wms  543,  interest  allowed  from  the  very  day  they  became  due, 
and  said  it  was  the  widow's  bread.     See  also,   Irby  v.  M'Crae, 
4  Dess.  422.     In  covenant  brought  to  recover  a  sum  certain  due  for 
rent,  and  payable  in  money,  the  plaintiff  is  entitled  to  recover  inter- 
est.    Clark  v.  Barlow,  4  Johns.  183.     The  same  principle  is  held  in 
Obemeyerv.  Nicholls,  6  Sinn.  159 ;  and  Albright  v.  Pickle,  4  Ycates 
364;  unless  under  particular  circumstances.     Interest  is  sometimes 
allowed  on  interest  when  the  latter  is  specifically  contracted  to  be 
paid  at  certain  times.     1  Fern.  1 94 ;  Cam.  fy  Norwood  357.     On  a 
note  payable  in  eight  years,  with  interest  payable  annually,  interest 
was  allowed  on  each  year's  interest  unpaid.     Greenleaf  v.  Kellogg, 

2  Mass.  Rep.  568.     The  payment  is  of  a  fixed  sum,  at  certain  peri- 
ods, given  to  the  widow  in  lieu  of  dower  for  her  maintenance  and 
support,  charged  on  lands  and  secured    by  recognizance.     This 
would  seem  to  combine  nearly  every  principle  on  which  courts  have 
awarded  interest  as  a  compensation  for  delay  of  payment.     The 
general  rule,  therefore,  is  to  allow  it.     At  the  same  time  there  may 
be  exceptions.     Cases  may  occur  where,  from  the  land's  continuing 
in  the  hands  of  children,  and  some  other  circumstances,  the  pre- 
sumption may  be  raised  that  the  widow  did  not  intend  to  charge  it, 
and  in  that  case  it  should  not  be  allowed. 

Judgment  reversed,  and  judgment  for  the  plaintiff  below  on  the 
sum  of  963  dollars-75  cents,  with  interest  from  the  23d  of  November 
1832,  and  costs  of  suit. 
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Walter  against  Ginrich. 

Upon  a  joint  and  several  bond,  a  separate  action  may  be  maintained  against 
each  obligor,  or  a  joint  action  against  both.  If  a  separate  action  be  brought,  the 
executor  of  a  deceased  defendant,  as  well  as  the  survivor,  continue  liable.  But 
if  all  the  obligors  be  joined,  and  one  of  them  dies  pending  the  action,  the  remedy 
against  the  assets  of  the  deceased  is  gone,  and  the  survivor  alone  continues 
liable. 

ERROR  to  the  common  pleas  of  Lebanon  county. 

This  was  originally  an  action  of  debt  on  three  joint  and  several 
bonds,  in  which  the  executors  of  John  Walter  were  plaintiffs,  and 
John  Kuntz  and  Peter  Ginrich  were  defendants,  Kuntz  being  a 
principal  debtor  and  Ginrich  a  surety.  While  the  action  was  pending, 
Kuntz  confessed  a  judgment,  and  soon  after  Ginrich  died,  and  a 
scire  facias  issued  to  his  executors  to  make  them  parties  to  the  origi- 
nal action.  The  executors  defended  upon  the  ground  that  the  death 
of  Ginrich  discharged  the  assets  of  his  estate  from  further  liability  ; 
and  the  court  (Blythe,  president)  being  of  that  opinion,  directed  a 
verdict  and  judgment  for  the  defendants. 

J.  A.  Fisher  and  Kline,  for  plaintiffs  in  error. 
Pearson  and  Norris,  for  defendants  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  holder  of  a  joint  and  several  bond  may  elect 
to  bring  a  separate  action  against  each  obligor,  or  a  joint  action 
against  all.  If  he  proceeds  by  separate  actions,  the  executor  of  a 
deceased  defendant,  as  well  as  the  survivor,  continue  liable.  But  if 
he  joins  all  the  parties,  and  one  of  them  dies  pending  the  suit,  the 
remedy  against  the  assets  of  the  deceased  is  terminated,  and  the  sur- 
vivor alone  is  liable.  1  Chilly's  PI  30,  38 ;  Com.  Dig.  Action,  K.  4 ; 
5  Bac.  M.  Obligation,  D.  4  ;  7  Bac.  M.  B.;  Carth.  171  ;  2  Lev.  228 ; 
7  Serg.  <$•  Rawle  363  ;  13  Serg.  #  Rawle  288.  The  death  of  Gin- 
rich,  therefore,  discharged  his  estate  from  further  liability  in  this  suit, 
and  no  scire  facias  could  be  maintained  to  compel  his  representatives 
to  become  parties. 

Nor  is  the  case  within  the  purview  of  the  act  of  assembly,  passed 
the  6th  of  April  1830,  for  the  furtherance  of  justice  between  obligors 
and  obligees,  and  other  creditors  and  debtors.  That  act  relieves  a 
plaintiff  from  the  consequences  that  resulted  at  common  law,  from 
his  obtaining  a  judgment  against  one  of  several  obligors,  copartners, 
promissors  or  indorsers.  The  first  sect  ion  provides  for  the  case  of  pro- 
cess not  being  served  on  all  the  defendants,  and  judgment  obtained 
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against  those  served  with  process.  The  second  section  embraces  the 
case  of  a  confession  of  judgment  by  one  or  more  defendants ;  and  the 
provision  is,  that  the  judgment  obtained  shall  not,  in  either  instance, 
be  a  bar  to  recovery  against  the  rest.  But  the  act  contains  no  pro- 
vision where  one  defendant  dies  pending  a  joint  suit  against  him  and 
others.  The  rule  on  that  head  remains  as  before.  The  language 
of  the  act  is  very  explicit,  and  must  be  confined  to  the  cases  it  enu- 
merates. 
Judgment  affirmed. 


Ziegler  against  Long. 

A  purchaser  of  real  estate  from  one  who  holds  different  tracts  of  land  is  not 
bound  to  retain  out  of  the  purchase  money  the  amount  of  a  judgment  which  was 
a  lien  on  the  lands,  if  the  other  lands  of  the  vendor  be  sufficient  to  pay  such  judg- 
ment. And  if  the  plaintiff  in  such  judgment  levy  on  the  land  thus  sold,  and  the 
purchaser  pay  it  and  take  an  assignment  of  it,  he  may  recover  the  same  out  of  the 
other  lands  of  the  vendor,  in  preference  to  another  who  obtained  his  judgment 
against  the  same  defendant  subsequently  to  the  date  of  the  purchase. 

If  the  land  were  purchased  subject  to  such  judgment,  or  the  price  reduced  in 
consequence  of  its  existence,  such  assignment  to  the  purchaser  would  be  inva- 
lid, and  he  would  not  be  entitled  to  have  the  proceeds  of  the  sale  of  the  other 
lands  in  preference  to  other  judgment  creditors. 

ERROR  to  the  district  court  of  Lancaster  county. 

This  was  an  issue  directed  by  the  court  to  try  the  rights  of  the  par- 
ties to  the  proceeds  of  the  sale  by  the  sheriff  of  the  real  estate  of 
Martin  Long.  Jacob  Long  was  made  plaintiff,  and  Conrad  Ziegler's 
executors  defendants. 

Previously  to  1821,  Martin  Long  was  the  owner  of  several  tracts 
and  lots  of  land,  upon  which  a  judgment  against  him  at  the  suit  of 
Jacob  Hoffman  was  a  lien.  On  the  21st  of  March  1821,  Martin 
Long  conveyed  one  of  the  tracts  of  land,  two  hundred  acres,  to  Con- 
rad Ziegler  for  12,084  dollars.  In  1822  Jacob  Long,  the  plaintiff, 
and  others  obtained  judgments  against  Martin  Long  which  were 
liens  upon  his  remaining  lands.  In  December  1821  Jacob  Hoffman 
issued  SL  fieri  facias  on  his  judgment,  and  levied  on  the  two  hundred 
acres  sold  to  Ziegler ;  a  motion  was  then  made  to  set  aside  this  exe- 
cution, which  was  twice  argued  and  held  under  advisement,  and 
not  finally  disposed  of  until  1826,  when  the  rule  was  discharged.  A 
venditioni  exponas  then  issued,  and  Conrad  Ziegler  paid  the  money 
and  took  an  assignment  of  the  judgment.  Upon  the  judgments  of 
Jacob  Long  and  others  entered  in  1822,  executions  were  issued  and 
levied  upon  the  real  estate  of  Martin  Long,  upon  which  they  were 
liens,  and  it  was  sold  ;  the  money  brought  into  court  for  appropria- 
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tion ;  and  this  issue  joined  between  Jacob  Long  and  Conrad  Ziegler's 
executors,  to  try  whether  the  judgment  creditors  of  1822  or  Conrad 
Ziegler,  by  virtue  of  Jacob  Hoffman's  judgment  assigned  to  him, 
were  entitled  to  the  money. 

The  subscribing  witnesses  to  the  deed  from  Martin  Long  to  Zeig- 
ler  were  called,  who  said  that  they  had  seen  no  money  paid  on  the 
execution  of  the  deed  ;  and  some  parol  evidence  was  given  to  show 
that  the  land  was  worth  more  than  60  dollars  an  acre,  the  consider- 
ation mentioned. 

Parke,  for  plaintiff  in  error,  contended,  that  the  defendant  below 
had  a  legal  lien  upon  the  lands  sold,  and  a  superior  equity  to  the 
plaintiff;  and  cited,  Gillv.  Lyon,  1  Johns.  Chan,  447  ;  Nailer  t;.  Stan- 
ley, 10  Serg.  $  Rawle  450;  Fleming  v.  Beaver,  2  Rawle  128; 
Clowes  v.  Dickinson,  5  Johns.  Chan.  235. 

Jenkins,  for  defendant  in  error.  The  assignee  can  have  no  legal 
or  equitable  right  which  would  not  have  been  in  the  assignor ;  he 
therefore  having  a  lien  upon  the  two  hundred  acres  and  also  the 
other  lands,  and  the  plaintiff  below  only  having  a  lien  upon  the  lat- 
ter, equity  would  not  permit  Hoffman  himself  to  abandon  his  levy 
and  lien  on  the  two  hundred  acre  tract,  and  resort  to  that  fund  upon 
which  alone  the  plaintiff  had  a  lien.  M'Dermott  v.  Strong,  4  Johns. 
Chan.  682.  But  the  plaintiff  in  error  has  not  the  same  right  which 
Hoffman  would  have  had  ;  for  when  he  purchased  the  land,  he  knew 
he  was  purchasing  it  subject  to  the  lien  of  this  judgment.  If  he  de- 
signed to  resort  to  other  lands,  he  should,  within  a  reasonable  time, 
have  applied  to  set  aside  the  levy  on  his  lands,  and  compel  the  plain- 
tiff to  levy  upon  those  other  lands  which  were  yet  the  property  of 
the  defendant.  2  Williamis  Saund.  9,  10 ;  Cro.  Jac.  506. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  principle  of  equity  is  well  settled,  that  where 
a  party  has  two  funds  from  which  he  can  satisfy  his  debt,  and  ano- 
ther creditor  has  a  lien  posterior  in  point  of  time  on  one  of  the  funds 
only,  the  first  creditor  will  be  compelled  to  resort  to  that  fund  which 
the  junior  creditor  cannot  touch,  in  order  that  the  junior  creditor  may 
avail  himself  of  his  only  security.  19  Johns.  Rep.  486.  And  if 
Ziegler  and  J.  Long,  who  are  here  the  contending  claimants,  stood 
simply  in  this  relation,  the  latter  ought  to  be  preferred  as  to  the 
money  in  court.  But  this  principle  must,  be  employed,  like  all  other 
rules  of  equity,  to  the  attainment  of  justice:  it  is  not  to  be  used  to 
overthrow  the  equity  of  another  person,  and  thus  work  injustice. 
Now  if  Ziegler  paid  the  whole  consideration  money  for  the  land 
which  he  bought  of  M.  Long,  (a  fact  concerning  which  I  say  no- 
thing, because  it  has  not  yet  been  decided)  it  would  be  manifestly 
unjust  to  Ziegler  that  Hoffman's  debt  should  be  paid  out  of  that 
land,  because  this  would  oblige  Ziegler  to  pay  that  amount  a  second 
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time.  He  stands  before  us  in  the  light  of  a  bona  fide  purchaser,  and 
as  such  is  entitled  to  protection.  For  knowing  that  the  first  judg- 
ment was  a  prior  lien  on  all  the  lands  of  Martin  Long,  he  Fiad  a 
right  to  conclude  that  Martin's  other  lands  would  pay  Hoffman's 
judgment,  and  thus  relieve  his  land  from  the  existing  lien.  A  prior 
purchaser  of  lands  bound  by  judgment,  is  not  bound,  in  any  respect, 
10  aid  a  subsequent  purchaser  from  the  debtor,  in  case  the  lands  of 
the  latter  are  sold  to  pay  the  judgment.  The  latter  stands  in  the 
place  of  the  debtor  himself,  who  could  not  have  contribution  or  re- 
lief, but  must  pay  his  debts  from  his  own  property.  Nailer  v.  Stan- 
ley, 10  Serg.  <$•  Rawle  450.  On  the  other  hand,  the  prior  purchaser 
is  entitled  to  relief,  if  his  land  is  first  charged  ;  and  if  Ziegler  really 
paid  the  whole  consideration  money,  he  could  have  gone  into  a 
court  of  equity,  where  such  a  court  exists,  and  have  compelled  Hoff- 
man to  take  his  judgment  out  of  the  proceeds  of  sale  of  M.  Long's 
other  lands,  or,  on  paying  the  amount,  to  assign  it  to  him,  to  enable 
him  to  substitute  himself  as  judgment  creditor,  and  levy  from  other 
lands  the  amount  thus  paid.  In  the  present  instance,  Ziegler  has 
done  exactly  this.  He  has  paid  Hoffman  his  judgment,  and  taken  an 
assignment  of  it,  thus  effecting  by  voluntary  arrangement  what  a 
court  of  equity  would  decree  :  and  he  has  a  right  to  call  on  the  aid 
of  the  court  for  the  rest,  by  ordering  him  the  amount  from  the  mo- 
neys paid  into  court.  His  equity,  then,  as  a  purchaser,  is  superior 
to  that  of  J.  Long  as  a  creditor:  and  he  has  the  prior  lien  at  law  by 
the  assignment  of  Hoffman's  judgment. 

Other  grounds  have  been  taken  as  objections  to  the  claims  of 
Ziegler.  It  is  alleged,  that  Hoffman's  proceeding  to  a  levy  and  con- 
demnation and  venditioni  exponas  of  the  land  purchased  by  Ziegler, 
amounted  to  an  election  of  that  fund,  which  he  or  his  assignee  can- 
not relinquish.  I  will  not  say  that  a  judgment  creditor  who  has 
proceeded  so  far,  can,  at  his  will  and  pleasure,  desert  his  process,  and 
adopt  a  different  course  against  his  debtor.  But  when  by  other 
sales  money  is  brought  into  court  to  which  the  plaintiff  is  entitled, 
by  having  the  first  lien  and  the  prior  equity  (as  it  is  assumed,  at 
present,  Ziegler  is),  he  may  waive  that  proceeding  and  receive  the 
money. 

It  is  objected,  that  there  was  laches  in  Hoffman  in  not  applying 
for  the  money  at  an  early  day ;  and  also  in  Ziegler,  in  not  moving 
the  court  to  set  aside  the  levy  on  his  land,  and  direct  Hoffman's  exe- 
cution to  be  levied  on  other  land  of  M.  Long.  To  this  it  is  answered 
by  the  plaintiffs  in  error,  and  I  think  satisfactorily,  that  by  a  rule  to 
show  cause,  (on  whose  behalf  does  net  appear)  Hoffman's  judgment 
and  execution  were  suspended  until  February  1826,  when  the  rule 
was  discharged.  The  money  was  not  paid  into  court  till  June  1826, 
and  this  issue  was  directed  in  May  1827.  Whilst  the  validity  of  all 
the  proceedings  in  Hoffman's  suit  was  thus  in  question,  no  steps 
could  be  taken  by  Hoffman  as  plaintiff,  to  procure  his  money,  or  by 
Ziegler  as  purchaser,  to  transfer  the  levy. 
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Authorities  have  been  cited  from  3  Rep.  11,  Sir  William  Harbert's 
case,  and  2  Williams' s  Saund.  9,  10,  to  show,  ilmt  the  only  remedy 
in  the  power  of  the  defendant,  where  his  land  is  unjustly  levied  on,  is, 
by  scire  facias  or  audita  querela,  to  have  other  lands  of  the  debtor 
extended.  But  while  Hoffman's  execution  and  levy  stood  suspended 
by  (he  rule  to  show  cause,  it  was  not  competent  to  Ziegler  to  do 
cither.  Besides,  though  this  is  the  proper  remedy  at  law,  yet  if  in 
equity  Ziegler  had  a  just  claim,  he  is  entitled  to  priority  of  payment. 
For  our  courts,  acting  as  courts  of  equity,  on  a  fund  within  their  own 
control,  award  it  to  him  who  has  the  better  right,  by  constant  prac- 
tice, and  by  the  express  words  of  the  act  of  the  16th  of  April  1827, 
relative  to  the  distribution  of  money  arising  from  sheriffs'  and  coro- 
ners' sales.  Hence  these  ancient  proceedings  spoken  of  in  the  Eng- 
lish books  are  not  resorted  to  in  our  practice.  1  Yeates  9. 

It  is  further  said,  that  Ziegler,  when  he  purchased  of  M.  Long, 
undertook  to  pay  this  debt  to  Hoffman,  or  reserved  a  portion  of  the 
consideration  money  for  that  purpose — or  if  he  did  not,  that  it  was 
his  duty  to  do  so,  and  having  omitted  this  duty,  another  ought  not 
to  suffer  by  his  neglect.  This  case  will  go  back  to  another  trial,  and 
if  upon  that  trial  it  can  be  made  to  appear  that  Ziegler  thus  under- 
took, or  in  any  way  agreed  to  pay  Hoffman's  judgment,  or  reserved 
a  portion  of  the  consideration  money  with  this  design,  he  will  not  be 
entitled  to  the  money  in  dispute — or,  at  least,  he  is  precluded  to  the 
amount  thus  undertaken  or  reserved.  Some  evidence  was  given 
by  the  plaintiff  with  this  view  on  the  trial :  of  the  weight  to  be  given 
to  it,  it  would  be  improper  now  to  speak.  If  nothing  of  the  kind 
took  place,  then  Ziegler  was  not  bound  to  reserve  any  portion  of  the 
consideration  money.  He  had  a  right  as  purchaser  of  the  land, 
which  the  assignment  of  the  judgment  to  him  in  no  manner  devest-* 
ed,  to  insist  that  M.  Long's  other  lands  should  defray  it,  and  the  con- 
test now  is  to  enforce  that  right. 
Judgment  reversed,  and  venire  facias  de  novo  awarded. 
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In  an  action  against  an  executor  in  his  representative  character,  by  a  legatee 
to  recover  a  legacy,  the  defendant  may  appeal  from  an  award  of  ^arbitrators 
without  the  payment  of  costs. 

The  only  effect  of  the  settlement  of  an  administration  account  in  the  orphan's 
court  is,  to  show  the  balance  of  assets  in  the  executor's  hands  after  the  payment 
of  debts  and  charges,  and  can  have  no  bearing  upon  the  amount  due  to  legatees, 
or  to  repel  presumption  of  the  payment  of  a  legacy  which  arises  from  lapse  of 
time. 

After  a  lapse  of  twenty  years,  all  evidences  of  debt,  excepted  out  of  the  sta- 
tute of  limitations,  are  presumed  to  be  paid.  Within  the  twenty  years,  the  onus 
of  proving  payment  lies  in  the  defendant :  after  that  time,  it  devolves  on  the 
plaintiff  to  show  the  contrary. 

The  rule  in  regard  to  the  statute  of  limitation,  that  when  time  has  begun  to 
run,  it  suffers  no  interruption  from  the  occurrence  of  circumstances  that  would 
otherwise  prevent  its  application,  does  not  apply  to  the  case  of  a  legal  presump- 
tion from  lapse  of  time. 

A  citation  to  executors,  to  appear  in  the  orphan's  court  and  settle  their 
administration  account,  issued  at  the  instance  of  the  legatee,  within  twenty 
years  from  the  time  a  legacy  becomes  payable,  is  a  claim  of  such  legacy  by 
legal  proceeding,  and  a  bar  to  the  presumption  of  payment. 

The  death  of  a  feme  covert  legatee,  whose  husband  survived  her,  and  that 
no  administration  was  taken  upon  her  estate,  are  not  such  facts  as  will  repel 
the  presumption  of  payment  of  the  legacy  which  arises  from  lapse  of  time. 

Though  the  recovery  of  a  legacy  payable  upon  the  death  of  the  testator  may 
be  barred  by  lapse  of  time,  yet  a  residuary  bequest  in  the  same  will,  legally  pro- 
secuted, within  twenty  years,  may  be  recovered. 

ERROR  to  the  common  pleas  of  Cumberland  county. 

Action  of  debt  by  Lewis  Foulk,  administrator  of  Isabella  Foulk 
deceased,  against  Thompson  Brown,  executor  of  William  Brown, 
Sen.  deceased,  to  November  term  1829.  The  following  declaration 
was  filed,  and  exhibits  the  plaintiff's  cause  of  action,  and  the  dates 
of  the  material  facts  which  gave  ri?e  to  the  questions  of  law,  except 
that  Lewis  Foulk  presented  a  petition  to  the  orphan's  court  in  1827, 
for  a  citation  to  Thompson  Brown  to  settle  his  administration  ac- 
count. 

Cumberland  county,  ss.  T.  Brown,  late  of  said  county,  execu- 
tor of  the  last  will  of  William  Brown,  Sen.  deceased,  was  attached  to 
answer  L.  Foulk,  administrator  of  all,  &c.  of  Isabella  Foulk  deceased, 
of  a  plea,  that  he  render  unto  him  3749  dollars  65  cents,  which 
to  him  he  owes,  and  unjustly  detains,  <^c. ;  and  thereupon  the  said  L. 
Foulk  by,  &c.,  complains,  that  whereas  the  said  William  Brown 
deceased,  in  his  lifetime,  viz.  3d  of  April  1802,  at  said  county,  made 
his  last  will  and  testament  in  writing,  bearing  date  the  same  day  and 
year,  and  thereby,  among  other  things,  did  will,  bequeath  and  di- 
rect, that  after  payment  of  his  debts,  funeral  expenses  and  specific 
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bequest?,  the  residue  of  his  cash  and  moneys  arising  from  his  bonds 
and  oilier  debt?,  and  from  (he  sales  of  his  personal  and  real  estates, 
be  equally  divided  to  and  among*!  his  wife,  M.  Brown,  and  all  his 
children,  viz.  his  sons,  Arthur,  William,  George  and  Thompson, 
ami  his  daughter.-',  Isabella  (the  plaintiff's  intestate)  and  Lucy, 
saving  only  the  difference  occasioned  by  certain  deductions,  viz.  the 
shares  of  his  wife  M.,  his  son  T.  and  his  daughter  L.,  to  be  equal 
and  alike  ;  his  son  A.  to  have  300  pounds  less  than  either  of  them  ; 
William's  share  to  be  less  than  theirs  by  the  sum  of  200  pounds ; 
George's  to  be  less  by  the  sum  of  100  pounds  ;  and  the  said  Isa- 
bella's to  be  less  than  theirs  by  the  sum  of  250  pounds;  and  further, 
that  by  the  said  bequest  to  his  wife,  it  was  not  his  intention  that  she 
should  have  the  absolute  property  in  and  disposal  of  the  same;  it  being 
his  meaning  only  that  she  should  have  the  interest  of  the  money 
during  her  natural  life,  and  that  the  principal,  or  such  part  as  may 
remain  at  her  death,  be  divided,  on  her  decease,  equally  amongst  all 
his  children,  or  their  respective  heirs,  viz.  his  sons  A.,  W.,  G.  and 
T.,  and  his  daughters  I.  and  L.,  share  and  share  alike.  And,  of  his 
said  will,  appointed  the  same  Thompson  Brown  and  William  Brown 
and  James  Duncan  the  executors,  as  by  the  said  will,  &c.  And 
the  said  Lewis,  in  fact,  saith,  that  afterwards,  viz.  ISthof  May  1802, 
at  said  county,  the  said  William  Brown,  Sen.,  died,  and  the  said 
Thompson  Brown,  William  Brown,  Jun.  and  James  Duncan,  then 
and  there  du\y  proved  the  said  will,  and  took  upon  themselves  the 
burthen  of  the  execution  thereof,  and  possessed  themselves  of  the 
personal  and  real  estate  of  the  said  testator,  and  proceeded  to 
sell  the  goods  and  chattels,  lands  and  tenements  of  the  said  testator, 
and  received  *the  prices  thereof,  and  collected  the  moneys  due  to 
the  said  William  Brown,  Sen.  at  the  time  of  his  death.  The  said 
William  Brown,  Jun.  has  since  died,  and  the  said  James  Duncan 
has  removed  from  and  left  the  state  of  Pennsylvania,  and  has  relin- 
quished and  abandoned  the  administration  of  the  estate  of  the  said 
testator.  And  the  said  Lewis  further  saith,  JW.  Brown,  the  widow 
of  the  said  testator,  died  on  the  \8th  ofJlfay  1808,  having  received  no 
part  of  the  principal  sum  of  the  said  legacy  so  bequeathed  to  her  ; 
and  also  that  the  said  Isabella  Foulk  was  the  daughter  of  the  said 
testator,  and  one  of  the  legatees  named  in  said  will,  and  died  on  the 
1st  of  January  1804;  and  letters  of  administration  on  her  estate 
issued  to  the  said  Lewis  on  the  7th  of  May  1827.  And  the  said  Lewis 
further  saith,  that  the  said  T.  Brown,  as  such  executor,  did  exhibit 
in  the  register's  office  of  said  county,  his  account  of  his  administra- 
tion of  the  estate  of  the  said  testator,  which  account  was  examined 
and  passed  by  the  said  register,  on  the  12th  of  January  1828,  and 
was  allowed  and  confirmed,  agreeably  to  Jaw,  by  the  orphan's  court 
of  said  county,  on  the  13lh  of  February  1828,  by  which  account  it 
appeared,  that  there  was  a  balance  of  the  assets  of  said  testator,  in 
the  hands  of  the  said  Thompson,  as  such  executor,  amounting  to 
27,123  dollars  67  cents,  which  sum  the  said  court  then  and  there 
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ordered  and  decreed  to  be  distributed,  according  to  the  said  will. 
And  the  said  Lewis  further  avers,  that  the  proportion  and  part  thereof, 
so  as  aforesaid  bequeathed  to  the  said  Isabella,  and  due  and  payable 
to  him  as  her  administrator,  agreeably  to  the  said  will  and  decree, 
does  amount  to  the  aforesaid  sum  of  3749  dollars  65  cents,  lawful 
money,  together  with  interest  thereon  from  the  said  13th  of  Febru- 
ary 1828,  of  all  which  the  said  Thompson,  on  the  day  and  year  last 
aforesaid,  had  nqtice  :  nevertheless,  the  said  T.,  although  often  re- 
quired so  to  do,  hath  not  paid  the  said  sum  of  3749  dollars  65  cents, 
nor  any  part  thereof,  to  the  said  Isabella,  in  her  lifetime,  nor  to  her 
said  administrator  since  her  death  ;  but  the  same  to  pay  hitherto 
hath  refused,  and  still  doth  refuse,  to  the  damage  of  the  said  Lewis 
8000  dollars,  and  therefore  he  brings  suit,  &c." 

And,  on  the  same  day,  rule  of  arbitration  entered  by  plaintiff, 
under  the  arbitration  law.  On  the  13th  of  January  1830,  arbi- 
trators were  appointed  by  the  parties,  who  reported,  on  the  10th  of 
March  1830.  that  they  did  find  for  plaintiff  4215  dollars  85  cents, 
with  costs,  which  was  filed,  and  judgment  nisi  entered  thereon,  on 
the  same  day.  On  the  24th  of  March  1830,  the  following  entry 
was  made  on  the  said  docket  of  said  suit.  "  I  appeal  from  the 
award  of  arbitrators,  rendered  in  this  suit,"  signed,  "Thompson 
Brown,  executor  of  William  Brown,  Sen."  13th  of  April  1830,  on 
motion  of  Mr  Carothers,  rule  to  show  cause  why  the  appeal  entered 
by  defendant  should  not  be  stricken  off.  14th  of  May  1830,  rule 
discharged  by  the  court.  The  defendant  pleaded  payment  with 
leave,  and  plaintiff  replied  nonsolvit  and  issue.  19th  of  January  1832, 
tried  and  verdict  for  defendant. 

The  defendant's  counsel  rested  their  defence  upon  the  lapse  of 
time  which  had  occurred  from  the  time  the  legacy  was  payable, 
until  suit  was  brought. 

In  answer  to  this,  the  plaintiff  said  that  the  settlement  in  the 
orphan's  court  in  1828  was  conclusive  of  his  liability  to  pay  ;  that 
there  were  items  of  charge  in  the  account  which  were  dated  within 
twenty  years  from  the  commencement  of  the  action  ;  that  there 
were  items  in  it  without  date  ;  and  that  the  residuary  bequest  to  the 
plaintiff's  intestate  was  not  payable  until  the  death  of  the  widow  in 
1808,  and  the  citation  to  T.  Brown  was  issued  within  twenty  years 
from  that  time. 

The  court  below  charged  the  jury  that  the  settlement  in  the 
orphan's  court  was  conclusive  of  every  thing  which  it  purported  to 
settle,  but  not  of  liability  to  heirs  : — that  if  there  were  items  of 
charge  in  the  account  received  within  twenty  years  from  the  com- 
mencement of  this  suit,  the  presumption  of  payment  would  not 
arise  as  to  them.  That  the  items  without  date  were  referable  to  the 
jury  on  the  same  grounds: — that  inasmuch  as  more  than  twenty 
ye"ars  had  elapsed  from  the  death  of  the  widow  until  this  suit  was 
brought,  the  presumption  of  payment  did  arise  as  to  the  legacy  pay- 
able at  her  death. 
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The  jury  rendered  a  verdict  for  the  defendant. 

Alexander  and  Carothers,  for  plaintiff  in  error. 

The  settlement  in  the  orphan's  court,  and  the  decree  of  distribu- 
tion according  to  the  will,  were  conclusiveof  the  accountant's  liability, 
and  the  presumption  begun  to  run  only  from  that  time :  but  at  all 
events  there  were  charges  in  the  account  against  the  executor  which 
bore  date  within  twenty  years  from  the  time  when  the  citation  is- 
sued ;  and  the  issuing  of  a  citation  within  twenty  years,  was  the 
commencement  of  a  legal  claim.  The  legacy  payable  upon  the 
death  of  the  widow,  was  legally  demanded  within  twenty  years. 
Purd.  Dig.  564,  tit.  Legacy;  Ibid.  666,  tit.  Orphan's  Court;  Ibid.  669, 
No.  13  ;  Ibid.  671,  No.  19  ;  2  Rawle  301.  Thompson  Brown  having 
settled  an  administration  account  in  the  orphan's  court,  by  which  a 
balance  was  found  to  be  in  his  hands,  which  the  court  decreed  he 
should  pay  to  the  legatees;  this  action  was  brought  to  enforce  that 
decree,  and  was  necessarily  against  him  personally,  and  calling  him 
executor  was  a  mere  description  of  the  person.  If,  then,  the  action 
was  in  fact  against  him  personally,  to  recover  that  which  was  owing 
by  him,  and  not  by  the  estate  of  his  testator,  it  would  not  be  within 
either  the  letter  or  spirit  of  the  act  of  assembly  that  he  should  have 
the  right  to  appeal  without  paying  costs.  8  Serg.  fy  Rawle  402  ; 
Selby  v.  Dailey,  2  Serg.  fy  Rawle  548  ;  Wilson  v.  Wilson,  3  .Bum. 
557. 

Watts,  for  defendant  in  error. 

The  settlement  of  an  administration  account  by  the  orphan's  court, 
is  an  exhibition  of  the  amount  of  the  estate  and  of  the  debts  and 
expenses  of  administration  paid  out  of  it,  and  does  not  at  all  involve 
the  question  of  payment  to  the  heirs.  The  question,  then,  in  this 
case  being  as  to  the  legal  presumption  of  payment  from  lapse  of 
time,  that  which  did  not  involve  the  fact  could  neither  raise  or  repel 
the  presumption.  M'Lean  v.  Finlay,  2  Penns.  Rep.  97.  The  compu- 
tation of  time  begins  when  the  right  of  action  accrues.  Diermer  v. 
Sechrist,  1  Penns.  Rep.  420.  The  citation  to  the  executor  to  settle 
his  account  was  not  a  legal  demand  of  the  legacy,  because  no  such 
suit  could  result  from  it,  nor  could  the  question  of  payment  arise  in 
any  stage  of  the  proceeding  upon  it.  It  called  upon  the  executor 
to  account,  which  he  did  :  and  the  account  itself  certainly  does  not 
repel  the  presumption  that  the  legatees  were  paid.  This  action  was 
a  legal  demand,  and  had  no  connection  with  the  citation  or  other 
proceedings  in  the  orphan's  court.  The  defendant  had  a  right  to 
appeal  without  the  payment  of  costs.  The  writ  was  against  him  as 
executor :  the  narr.  is  against  him  as  executor,  and  avers  the  death 
of  one  executor :  the  will  is  set  out :  a  refunding  bond  given  to  him 
as  executor  :  and  no  part  of  the  declaration  lays  any  promise  by  the 
defendant  to  pay.  It  is  the  policy  of  the  law  to  encourage  appeals, 
that  the  party  may  have  the  benefit  of  a  jury  trial. 
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The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  first  error  assigned  is,  that  the  court  erred  in 
sustaining  the  appeal  of  the  defendant,  entered  without  oath  or  bail. 
The  appeal  was  entered  in  this  manner  under  the  proviso  in  the 
fourteenth  section  of  the  act  of  the  20th  of  March  1810,  that  where 
executors  or  administrators  may  be  the  party  appellant,  they  shall 
have  an  appeal  as  is  by  law  allowed  in  other  cases.  The  construc- 
tion of  this  proviso  has  been,  that  they  may  enter  their  appeal  with- 
out oath,  without  payment  of  costs,  and  without  recognizance  in  the 
natureof  special  bail.  Insurance  Company  of  Pennsylvania  v.  Hewes, 
5  Binn.  508.  But  the  plaintiff  contends  that  the  proviso  applies 
only  where  the  executor  is  sued  as  such,  and  not  where  the  claim  is 
against  him  personally  :  and  that  this  action  for  a  portion  of  the  resi- 
duary bequests  under  the  will,  is  against  the  defendant  personally, 
and  not  as  executor.  It  is  certain  that  a  distinction  prevails  in  many 
important  respects,  between  suits  brought  by  or  against  executors  in 
their  individual  and  their  representative  capacities.  And  if  the  suit 
were  clearly  against  the  defendant  in  the  former  character,  there 
would  be  great  reason  why  he  should  not  be  permitted  to  avail  him- 
self of  the  privilege  of  appealing  without  a  compliance  with  the  usual 
terms.  It  seems  to  have  been  thought  in  Durdon  v.  Gasldll,  2Yeates 
268,  that  an  action  for  a  legacy  could  not  be  brought  against  an 
executor  individually ;  but  in  Clarke  v.  Herring,  5  Binn.  33,  it  was 
decided  that  it  might.  The  declaration  in  the  latter  case  was  a  spe- 
cial assumpsit,  alleging  a  promise  to  pay  in  consideration  of  assets 
having  come  to  his  hands.  But  in  Morrow  v.  Brenizer,  2  Reticle, 
it  was  decided,  that  assumpsit  for  money  had  and  received  would  lie 
against  an  executor  personally  for  the  plaintiff's  share  of  a  residuary 
bequest  of  personal  estate,  and  proceeds  of  real  estate,  in  conformity 
with  Wilson  v.  Wilson,  3  Binn.  55ftn  which  it  was  held,  that  assump- 
sit for  money  had  and  received  lies  against  an  executor  in  his  indi- 
vidual capacity,  for  a  share  of  personal  estate  undisposed  of  by 
will;  still  the  plaintiff  may  sue  the  executor  as  such,  and  seek  a 
recovery,  in  the  first  instance,  de  bonis  testatoris,  proceeding  after- 
wards, on  the  return  of  nulla  bona,  to  obtain  an  execution  de  bonis 
propriis,  on  the  ground  of  a  devastavit.  It  is  not  pretended  that  he 
is  obliged  to  sue  the  defendant  personally  to  recover  a  legacy.  The 
action  here  is  in  debt.  It  is,  in  some  respects,  a  charge  against  the 
executor  in  his  individual  capacity.  It  was  commenced  by  capias, 
and  special  bail  entered,  and  the  declaration  is  in  the  debet  and  de- 
tinet.  But  in  other  material  features,  the  suit  is  against  the  defen- 
dant as  executor.  The  action  is  so  entitled.  The  declaration  in  its 
commencement  avers,  that  the  defendant  was  attached  as  executor: 
it  recites  the  will,  and  appointment  of  three  executors,  and  accounts 
for  the  nonjoinder  of  the  other  two  by  alleging  one  to  be  dead,  and 
th'e  other  absent  from  the  state.  After  setting  forth  that  assets  had 
come  to  the  defendant's  hands  as  such  executor,  and  the  amount  of 
the  plaintiff's  proportion,  it  omits  to  state  that  the  defendant  thereby 
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became  liable  to  pay.  If  the  declaration  were  ambiguous,  the  con- 
struction ought  to  be  against  the  party  whose  pleading  it  is — more 
especially  where  such  construction  goes  to  preserve  the  trial  by  jury; 
on  which  account  the  court  has  always  leaned  towards  a  liberal  con- 
struction in  favour  of  an  appeal  in  doubtful  cases.  Jones  v.  Badger, 
5  liiiin.  462.  I  am,  therefore,  of  opinion  that,  in  this  case,  the  de- 
fendant is  within  the  privilege  conferred  by  the  proviso,  and  that 
the  court  below  did  right  in  sustaining  the  appeal. 

The  counsel  for  the  plaintiff  prayed  the  court  to  charge  the  jury, 
I  hat  the  decree  of  the  orphan's  court  was  conclusive.  The  answer 
of  the  court  seems  to  me  to  define  with  accuracy  the  effect  of  such 
a  decree.  The  orphan's  court  has  not  hitherto  possessed  jurisdiction 
to  entertain  a  suit  for  a  legacy,  or  to  settle  the  accounts  between  the 
executor  and  the  legatees,  and,  therefore,  its  decree  could  have  no 
bearing  on  the  question  as  to  the  amount  due  to  the  legatee.  Its 
only  effect  is  to  show  the  balance  of  assets  in  the  executor's  hands 
after  payment  of  debts  and  charges.  The  right  to  sue  for  a  legacy 
is  vested  by  the  act  of  the  20ih  of  March  1772,  in  the  courts  of  com- 
mon law,  and  to  them  is  given  power  to  appoint  auditors  to  distri- 
bute the  assets  among  the  legatees,  where  they  are  insufficient  to 
pay  the  whole  of  the  debts  and  legacies.  In  this,  therefore,  there 
is  no  error. 

The  third  error  assigned  relates  to  the  circumstances  which  went 
to  repel  the  presumption  of  payment  arising  from  length  of  time. 
The  circumstances  relied  on  by  the  defendant  were  various.  They 
consisted  of  the  citation  and  other  proceedings  in  the  orphan's  court ; 
the  omission  of  dates  on  the  administration  account,  made  out  and 
sworn  to  by  the  defendant ;  the  long  period  during  which  there  was 
no  administration  taken  out  on  the  estate  of  Isabella  Foulk,  the  le- 
gatee ;  the  receipt  of  part  of  the/.moneys  claimed  within  less  than 
twenty  years  before  this  suit  was  brought. 

It  appears  that  the  testator  died  in  May  1802,  and  Isabella  Foulk 
in  1804.  The  widow  died  in  May  1808.  The  plaintiff  took  out 
letters  of  administration  to  his  late  wife,  Isabella  Foulk,  on  the  7th 
of  May  1827;  and,  on  the  8th  of  May  1827,  presented  a  petition  to 
the  orphan's  court  for  a  citation  to  compel  the  defendant  to  settle  his 
accounts;  which  were  accordingly  passed,  and  confirmed  on  the  13th 
of  February  1828,  finding  a  large  balance  against  him  as  executor, 
and  decreeing  it  to  be  distributed  according  to  the  will.  The  legacy 
was  payable  in  May  1803,  being  one  year  after  the  testator's  death. 
Legacies  not  being  within  the  statute  of  limitations,  fall  within 
the  rule  of  presumption.  After  a  lapse  of  twenty  years,  bonds  and 
other  specialties,  merchant's  accounts,  legacies,  mortgages,  judg- 
ments, and  indeed  all  evidences  of  debt  excepted  out  of  the  statute, 
are  presumed  to  be  paid.  1  Fonb.  Eq.  329;  Gilb.  Eq.  Rep.  224; 
Bickley  v.  Richards,  13  Serg.  #  Rawle  402.  The  court  will  not 
encourage  the  laches  and  indolence  of  parties,  but  will  presume, 
after  a  great  length  of  time,  some  composition  or  release  to  have 
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been  made.  Fonblanque's  Equity  329.  This  length  of  time  does  not 
operate  as  a  positive  bar,  but  as  furnishing  evidence  that  the  demand 
has  been  satisfied.  Eld  ridge  v.  Knott,  Cowp.  211.  But  it  is  evi- 
dence from  which,  when  not  rebutted,  the  jury  is  bound  to  draw  a 
conclusion,  though  the  court  cannot.  Crist  v.  Brindle's  Executors, 
2  Penns.  Rep.  262.  Within  the  twenty  years,  the  onus  of  proving 
payment  lies  on  the  defendant:  after  that  time  it  devolves  on  the 
plaintiff  to  show  the  contrary,  by  such  facts  and  circumstances  as  will 
satisfy  the  minds  of  the  jury,  that  there  were  other  reasons  for  the 
delay  of  the  prosecution  of  the  claim  than  the  alleged  payment.  And 
if  these  facts  are.  sufficient  satisfactorily  to  account  for  the  delay, 
then  the  presumption  of  payment,  not  being  necessary  to  account  for 
it,  does  not  arise.  Slighter  circumstances  are  sufficient  to  repel  the 
presumption  than  are  required  to  take  the  case  out  of  the  statute  of 
limitations  ;  the  latter  being  a  positive  enactment  of  the  legislature, 
the  former  merely  an  inference  on  which  legal  belief  is  founded. 
The  rule  in  regard  to  the  statute  of  limitations,  (a  rule  which 
applies  to  executors  and  administrators  as  well  as  others — Gwill. 
B.  Jib.  479 ;  Willes  27)  that  when  the  time  was  begun  to  run,  it 
suffers  no  interruption  from  the  occurrence  of  circumstances  that 
would  otherwise  prevent  its  application,  does  not,  it  is  said,  apply  to 
the  case  of  a  legal  presumption.  16  Johns.  214.  Still  the  circum- 
stances, whatever  they  may  be,  must  account  in  some  reasonable 
way  for  the  lapse  of  time,  without  demand  or  suit.  The  party's 
ignorance  of  his  right;  his  disability  to  sue  during  a  portion  of  the 
time,  owing  to  the  prevalence  of  a  war;  2  Yeales  268;  10  Johns.  210; 
16  Johns.  214;  2  Crunch  184 ;  and,  it  is  said,  a  writ  sued  out  against 
the  party  really  liable,  though  not  arrested,  or  an  imperfect  writ,  if 
the  party  were  arrested;  absence  from  the  country  during  the  last 
twenty  years;  /&.;  Quince  v.  Ross,  Taylor  155;  a  demand  without 
suit,  and  generally,  any  circumstance  explaining  satisfactorily  why 
an  earlier  demand  has  not  been  made;  1  Phil.  Ev.  119;  1  Fonb. 
Eg.  332. 

Tho  rule  of  presumption,  when  traced  to  its  foundation,  is  a  rule 
of  convenience  and  policy,  the  result  of  a  necessary  regard  to  the 
peace  and  security  of  society.  No  person  ought  to  be  permitted  to 
lie  by  whilst  transactions  can  be  fairly  investigated  and  justly  deter- 
mined, until  time  has  involved  them  in  uncertainty  and  obscurity  ; 
and  then  ask  for  an  inquiry.  Justice  cannot  be  satisfactorily  done 
when  parties  and  witnesses  are  dead,  vouchers  lost  or  thrown  away; 
and  a  new  generation  has  appeared  on  the  stage  of  life,  unacquaint- 
ed with  the  affairs  of  a  past  age,  and  often  regardless  of  them.  Pa- 
pers which  our  predecessors  have  carefully  preserved,  are  often 
thrown  aside,  or  scattered  as  useless  by  their  successors.  It  has 
been  truly  said,  that  if  families  were  compelled  to  preserve  them, 
they  would  accumulate  to  a  burthensome  extent.  Hence  statutes  of 
limitations  have  been  enacted  in  all  civilized  communities;  and,  in 
cases  not  within  them,  prescription  or  presumption  is  called  in  as  an 
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indispensable  auxiliary  (o  the  administration  of  justice.  Courts  of 
equity  consider  il  mischievous  to  encourage  claims  founded  on  trans- 
actions that  took  place  at  a  remote  period..  2  Sch.  4*  L>ef.  71.  It 
therefore  grants  no  relief  after  a  great  length  of  time.  ///.  In  a 
word,  the  most  solemn  muniments  are  presumed  to  exist,  in  order 
to  support  long  possession  ;  the  most  solemn  of  human  obligations 
lose  their  binding  efficacy,  and  are  presumed  to  be  discharged,  after 
a  lapse  of  many  years. 

In  the  present  case,  twenty-five  years  and  upwards  had  elapsed 
from  the  time  when  the  legacy  was  by  law  payable,  viz.  May  1803  to 
the  institution  of  this  suit  in  October  1829.  Tbe  circumstances 
relied  on  by  the  plaintiff  to  prevent  the  raising  of  this  presumption 
are  various,  and  it  is  in  respect  to  these  that  the  opinion  of  the  court 
below  is  excepted  to. 

The  first  circumstances  are  the  settlement  of  the  administration 
account  in  February  1828,  and  the  citation  and  other  proceedings 
in  the  orphan's  court.  The  mere  settlement  of  the  administration 
would  not  be  an  admission  that  the  legacy  was  not  paid.  The  exe- 
cutor may  have  paid  all  the  bequests,  and  yet  be  compellable  to 
settle  an  account.  That  is  a  duty  imposed  by  law,  which  any  one 
possessing  the  character  of  legatee,  or  party  in  interest,  has  a  right 
to  enforce.  The  orphan's  court,  on  application  for  process  to  com- 
pel such  settlement,  could  not  inquire  whether  the  legacy  had  been 
paid  or  not.  It  was  declared  by  this  court,  in  M'Lean  v.  Findley, 
2  Penns.  Rep.  100,  that  filing  such  account  would  not  tend  to  repel 
the  presumption ;  because  it  does  not,  in  any  way,  admit  a  liability  to 
distributees  ;  nor,  for  the  same  reasons,  does  it  as  to  legatees.  Con- 
nected with  the  citation,  however,  the  proceeding  is  of  a  different 
character.  A  citation  is  a  process  to  enforce  the  payment  of  the  be- 
quest. It  is  true  the  party  may,  under  the  legacy  act,  sue  in  a 
court  of  common  law,  and  recover  his  proportion  of  the  residuary 
bequest.  But  the  usual,  and  perhaps  most  convenient  way  is, 
first  to  ascertain  by  a  settlement  in  the  orphan's  court  the  amount 
in  the  executor's  hands,  and  then  bring  an  action  for  the  plaintiffs 
proportion;  and  therefore,  the  citation  within  twenty  years  to  settle 
such  account,  duly  prosecuted,  is  a  claim  by  legal  proceeding,  and  a 
bar  to  the  presumption.  Lapse  of  time  shall  not  prejudice  a  person 
who  has  title,  while  seeking  a  discovery  of  that  title  from  persons  in 
possession  of  the  evidences  of  it.  1  Sch.  <$•  Lef.  42,  413.  If  this 
citation  had  been  taken  out  by  the  legatee  within  twenty  years  from 
the  time  at  which  the  bequest  was  payable,  it  would  be  sufficient. 
That,  however,  was  not  the  case,  except  as  to  the  sum  payable  after 
the  widow's  death;  and  therefore,  as  to  all  but  that,  is  of  no  avail. 

The  second  circumstance  relied  on,  is  the  omission  of  dates  in  the 
administration  account,  as  made  out  and  sworn  to  by  the  defendant. 
This  is  not  a  fact  from  which  we  can  infer  any  thing.  The  court 
below  say  very  properly,  that  if  there  were  objections  to  this  form, 
they  should  have  been  made  when  the  account  was  presented  and 
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investigated.  We  are  not  now  inquiring  into  suppression  or  fraud, 
nor  are  we  to  presume  them  :  we  must  judge  from  the  account  as  it 
is  ;  and  the  absence  of  dates  furnishes  no  fact  from  which  a  con- 
clusion can  be  drawn  for  or  against  the  payment. 

The  third  circumstance  relied  on  by  the  plaintiff,  is  the  want  of 
administration  being  taken  upon  the  estate  of  Isabella  Foulk.  From 
the  death  of  Isabella  Foulk  in  1804,  to  the  year  1827,  a  period  of 
about  twenty-three  years  elapsed,  during  which  there  was  no  admin- 
istration to  her  estate,  and  it  is  insisted  that  this  is  a  circumstance 
to  repel  the  presumption  of  payment.  But  it  is  to  be  observed  that 
the  bequest  was  to  the  plaintiff's  wife,  and  the  legacy  was  therefore, 
in  effect,  his  property.  He  was  entitled,  during  her  lifetime,  to  de- 
mand and  receive  it,  and  if  not  paid,  to  sue  for  and  recover  it.  The 
case  is  clear,  for  that  period,  of  any  circumstance  that  operates  to 
rebut  the  presumption.  Then,  on  the  death  of  the  wife  and  his  sur- 
vivorship, he  acquired,  by  the  statute  of  distributions,  the  right  to 
her  chases  in  action  as  next  of  kin,  and  this  legacy,  if  not  previously 
discharged,  devolved  to  him,  as  his  absolute  and  indefeasible  proper- 
ty ;  so^  much  so,  that  he  might  receive  it  from  the  executor,  be- 
queath it  by  will,  or,  if  he  died  intestate,  it  would  pass  to  his  repre- 
sentatives and  not  to  his  wife's.  1  P.  Wms  381.  He  had  the  sole 
right  to  administer  to  his  wife  :  every  other  person  was  excluded  by 
the  express  provisions  of  the  act  of  assembly  of  the  21st  of  March 
1772.  Now  although  it  is  true  that  in  order  to  sustain  a  suit  for  this 
legacy,  after  his  wife's  death,  the  plaintiff  would  have  been  obliged 
to  take  out  letters  of  administration,  yet  that  was  a  ceremony  at  all 
times  in  his  own  power  to  resort  to.  He  had  but  to  ask,  and  would 
have  received  them  as  a  matter  of  course.  His  disability  to  sue  was 
a  voluntary  one.  How  then  can  he  set  up  his  own  laches  and  indo- 
lence in  this  respect ;  or  how  does  it  show  that  he  was  not  paid  1  If 
the  legacy  was  due,  it  was  a  great  benefit,  and  we  cannot  suppose 
a  person  would  neglect  to  receive  it,  or  if  not  paid  would  omit  to 
qualify  himself  to  sue  for  it,  unless  it  had  been  discharged  in  some 
way  or  other.  It  is  not  like  the  case  of  an  ordinary  administration. 
There  no  one  is  qualified  to  demand  the  property  of  the  intestate 
without  letters  of  administration.  If  the  nearest  of  kin  will  not  take 
them  out,  another  may ;  or  even  in  some  cases  a  creditor.  It  is  un- 
certain till  letters  are  granted,  who'  will  be  clothed  with  the  right. 
When  appointed,  the  administrator  is  not,  generally  speaking,  the 
person  entitled  exclusively  to  the  estate,  but  merely  a  trustee  for 
those  interested.  So  in  the  case  of  executors,  though  they  are  desig- 
nated, and  may  do  many  acts  before  probate,  yet  they  are  not  ordi- 
narily the  owners  of  the  estate,  and  it  is  uncertain  whether  they  will 
act.  I  am  therefore  of  opinion,  that  the  want  of  administration  is 
not  a  circumstance  operating  in  favour  of  the  plaintiff  to  repel  the 
presumption  arising  from  the  lapse  of  time ;  and  that  there  is  no 
error  in  the  charge  of  the  court  below  to  that  effect. 

The  receipt  of  part  of  the  moneys  charged  within  less  than  twenty 
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years  before  suit  brought.  The  court  below  instructed  the  jury  thit 
this  was  sufficient  to  repel  the  presumption  as  lo  the  part  thus  re- 
ceivecl,  but  could  have  no  operation  on  moneys  before  received  by  th  • 
executors,  and  which  they  ought.  10  have  paid  over.  In  this  I  can 
perceive  no  error.  It  cannot  be  justly  pretended  that  the  presump- 
tion begins  only  with  the  date  of  the  last  receipt  of  money  by  the 
executor ;  for  he  is  bound  to  pay  over  the  money  as  received  amongst 
the  legatees,  I  mean  where  it  is  not  wanted  to  pay  debts.  The 
presumption  begins  from  the  time  the  right  accrues  ;  from  the  time 
ihe  executor  ought  to  pay,  and  the  legatee  is  entitled  to  receive. 
What  amount  was  received  within  the  twenty  years,  is  uncertain  on 
the  accounts.  It  would  seem  likely  that  some  portion  was.  In  re- 
lation to  that,  the  presumption  would  not  arise;  but  it  would  as  to 
the  receipts,  more  than  twenty  years  back. 

With  regard,  however,  to  such  portion  of  the  residuary  bequest  as 
was  not  payable  till  after  the  widow's  death,  no  presumption  can 
arise  except  from  that  period.  That  event  occurred  in  1808.  From 
1808  to  1827,  when  the  citation  issued,  only  nineteen  years  elapsed  ; 
and  a  period  short  of  twenty  years  is  not  sufficient.  This  portion 
the  court  ought  to  have  distinguished  from  the  main  bequest,  and  as 
to  this,  we  think  there  was  error  in  the  charge  of  the  court,  and  that 
the  judgment  ought  to  be  reversed. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Power  against  Hall  man. 

The  trustee  of  an  insolvent  debtor  cannot  sustain  an  action  in  right  of  the 
insolvent  without  having  first  given  bond ;  nor  can  an  insolvent  debtor  who 
has  made  a  general  assignment  of  his  property  maintain  suit  upon  a  cause  of 
action  which  accrued  previously  to  the  assignment. 

An  insolvent  debtor,  who  has  made  a  general  assignment  of  his  property,  upon 
proof  of  the  payment  of  all  the  debts  due  by  him  at  the  time  of  hia  discharge, 
may  maintain  an  ejectment  in  his  own  name,  for  land  assigned  by  him,  without 
a  formal  re-assignment. 

A  legal  presumption  of  the  payment  of  the  debts  of  an  insolvent  debtor  arises 
from  lapse  of  time,  although  the  assignees  named  by  the  court  never  accepted 
the  trust;  and  such  presumption  also  arises  in  favour  of  a  grantee  of  an  insol- 
vent. 

The  fact  of  a  person  being  named  and  appointed  an  assignee  of  an  insolvent 
by  the  court,  but  who  never  accepted  or  gave  bond,  will  not  prevent  him  from 
becoming  a  purchaser  of  land  from  the  insolvent:  he  is  in  no  worse  situation 
than  any  other  creditor,  and  may  purchase  from  the  insolvent  his  resulting 
interest. 

ERROR  to  the  common  pleas  of  Perry  county. 

Ejectment  for  a  tract  of  land  in  Tyrone  township,  by  William 
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Power  against  C.  Hollman.  The  plaintiff  gave  in  evidence  an 
application  by  Michael  Kinsloe,  a  warrant  and  survey  of  the  land  in 
dispute,  and  a  deed,  dated  6th  of  April  181 1,  by  Michael  Kinsloe  to 
William  Power. 

The  defendant  gave  in  evidence,  the  petition  of  Michael  Kinsloe 
for  the  benefit  of  the  insolvent  laws,  which  contained  a  list  of  his 
creditors,  a  schedule  of  his  property,  including  the  land  in  dispute, 
the  appointment  by  the  court  of  S.  Rhine  and  William  Power,  the 
present  plainiiff,  to  be  his  assignees,  and  his  discharge  on  the  4th  of 
July  1810.  It  did  not  appear  that  the  assignees  had  ever  accepted 
the  appointment. 

The  plaintiff  then  gave  evidence  of  the  payment  by  Kinsloe  and 
by  Power,  after  he  purchased,  of  several  of  the  debts  mentioned  in 
the  list,  and  relied  upon  the  presumption  from  lapse  of  time,  that  all 
were  paid. 

The  court  below  instructed  the  jury  that  the  plaintiff  could  not 
recover,  on  the  ground,  that  while  the  assignment  was  in  full  force, 
and  before  any  of  the  debts  were  paid,  Power,  who  was  appointed 
an  assignee,  could  not  accept  a  deed  from  Kinsloe  transferring  this 
land  to  him  in  his  own  right.  This  was  the  subject  of  the  error 
assigned. 

Creigh  and  Carothers,  for  plaintiff  in  error,  cited,  Jackson  v.  Walsh, 
14  Johns.  Rep.  407;  Jackson  v.  Van  Dalfsen,  5  Johns.  Rep.  43; 
4  Dess.  Rep.  48;  Sug.  Vend.  399;  Huston  v.  Hamilton,  2  Binn. 
393;  Powell  on  Con.  69;  Ross  et  al.  v.  M'Junkin,  14  Serg.  fy  Rawle 
369  ;  Immel  v.  Stoever,  1  Penns.  Rep.  262;  Sug.  Fend.  422  ;  Snyder 
and  another  v.  Croy,  2  Johns.  Rep.  227;  Hunt  v.  Crawford,  3  Penns. 
Rep.  427. 

Alexander,  for  defendant  in  error,  cited,  8  Ves.  345;  9  Ves.  Jun. 
246;  10  Fes.  385,394;  3  Merivale  200;  Cooper's  Eq.  Rep.  140; 
Kennedy  v.  Ferris,  5  Serg.  fy  Rawle  397;  Wickersham  v.  Nicholson, 
14  Serg.  $  Rawle  118;  Gray  v.  Hill,  10  Serg.  $•  Rawle  436 ;  Stoe- 
ver v.  Stoever,  9  Serg.  fy  Rawle  434 ;  Young  v.  Willing,  2  Doll. 
276  ;  Teetor  v.  Robinson,  7  Serg.  fy  Rawle  182. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — The  trustees  of  an  insolvent  debtor  cannot  sustain 
an  action  in  right  of  the  insolvent  without  having  first  given  bond. 
Stoever  v.  Stoever,  1  Penns.  Rep.  262;  Lessee  of  Willis  v.  Rowe,  3 
Yeates  520.  These  authorities  show  that  the  plaintiff  cannot  sus- 
tain this  suit  as  a  trustee,  nor  do  I  understand  that  he  seeks  a 
recovery  in  that  right ;  he  claims  title  as  the  grantee  of  Kinsloe, 
under  the  deed  of  the  6th  of  April  181 1.  Kinsloe  took  the  benefit  of 
the") nsol vent  law  in  1810;  and,  in  his  schedule,  returned  a  list  of  his 
creditors;  and  on  the  4th  of  July  1810  assigned  his  property  for 
their  use  to  William  Power  and  S.  Rhine.  There  is  no  evidence 
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llmt  either  of  llie  trustees  accepted  the  (rust,  that  they  ever  did  any 
act  under  the  assignment,  or  that  they  ever  intermeddled  in  any 
way  with  the  properly,  in  the  character  of  trustees.  On  the  6ih  of 
April  1811,  Kinaloe  conveyed  the  property  in  dispute,  by  deed,  for 
the  consideration  of  110  dollars,  lo  William  Power,  the  present  plain- 
tiff. It  was  agreed  that  Power  should  pay  the  dehis  of  Kinsloe. 
That  would  appear,  at  least,  to  have  been  one  object  of  the  arrange- 
ment. The  couit  of  common  pleas  charged  the  jury,  that  although 
they  were  not  prepared  to  say  the  deed  was  absolutely  void,  yet  they 
instruct  the  jury  that  Power  could  not  purchase  the  estate  of  Kinsloe, 
which  was  the  subject  of  the  assignment,  before  the  debts  were  paid, 
or  the  trust  executed,  so  as  to  put  the  creditors  in  a  worse  situation 
than  they  otherwise  were.  Without  examining  the  abstract  propo- 
sition, or  inquiring  how  far  sound  policy  will  admit  of  a  purchase  by 
a  trustee  who  has  entered  upon  his  trust  from  the  insolvent,  as  cre- 
ating a  relation  hostile  to  the  rights  of  creditors  ;  we  are  of  the  opin- 
ion that  Power  does  not  sland  in  such  a  situation  in  regard  to  Kins- 
loe and  the  other  creditors,  as  to  prevent  him  from  purchasing  Kins- 
loe's  resulting  interest.  It  must  be  noted  that  there  are  no  other 
grounds  for  saying  that  Power  was  the  trustee,  except  that  his  name 
is  mentioned  in  the  deed  of  assignment.  It  is  of  ordinary  occur- 
rence that  the  names  of  creditors  are  inserted  as  trustees,  without 
their  consent,  and  that  nothing  further  is  done  in  respect  to  the  pro- 
perty mentioned  in  the  assignment;  particularly  when  the  value  is 
trifling  in  comparison  with  the  amount  of  debts.  It  also  happens,  in 
the  greater  number  of  instances,  that  the  trustees  do  not  give  bond. 
Few  persons  will  devote  their  time  to  the  service  of  others,  and  give 
security  for  that  purpose,  when  the  prospect  of  attaining  payment  of 
the  debts  is  very  small  and  remote.  In  some  cases  they  are  not 
even  aware  that  their  names  have  been  used  for  that  purpose.  We 
can  see  then  nothing  in  the  circumstances  which  can  prevent  Power 
from  purchasing  the  interest  of  Kinsloe  :  he  stands  in  no  other  rela- 
tion to  him  than  that  of  creditor.  Nor  have  the  other  creditors  a 
right  to  complain.  They  may,  if  they  are  so  disposed,  apply  to  the 
court,  who,  on  a  proper  application,  will  appoint  other  trustees  in 
the  place  of  those  who  have  refused  to  act,  or  who  have  neglected 
to  qualify  themselves  to  act  by  giving  bonds  for  the  faithful  perform- 
ance of  the  trust.  It  would  be  a  harsh  rule,  without  the  consent  of 
Power,  for  the  court  to  put  him  in  a  different  situation  from  other 
creditors.  I  would  not  wish  to  be  understood  as  interfering  with  the 
principle  of  the  cases  of  Gray  et  al.  v.  Hill,  10  Serg.  4*  Rawle  436, 
or  Nicholson  v.  Wickersham,  14  Serg.  <$•  Rawle  118.  By  an  assign- 
ment, under  the  insolvent  laws,  the  debtor's  estate  in  land  passes 
to  the  trustees,  though  their  assent  does  not  appear.  This  principle 
is  necessary  for  the  security  of  creditors ;  for  unless  the  estate  passes, 
by  the  act  of  executing  the  conveyance,  it  would  necessarily  remain 
in  the  debtor  himself,  who  might,  the  next  moment,  and  before  the 
assent  of  the  trustees  could  be  procured,  put  the  property  beyond 
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their  reach.  The  trustees  are  the  mere  instruments  of  the  court  in 
passing1  the  estate  to  the  creditors.  Although  this  be  so  (and  the 
soundness  of  the  decision  on  this  point  cannot  be  doubted),  yet  we 
cannot  perceive  the  justice  or  the  policy  of  extending  the  principle 
so  far  as  to  interfere  with  the  acknowledged  right  of  Power,  as  a 
creditor,  to  purchase  the  interest  which  remains  in  the  debtor,  after 
the  assignment,  subject  to  the  rights  of  other  creditors.  In  every 
aspect  in  which  this  case  can  be  considered.  Power  cannot  be  viewed 
in  a  worse  situation  than  a  nominal  trustee,  who  is  not  prevented 
from  purchasing  trust  property,  Sug.  422 ;  Wilkes  v.  Fenn,  5 
Johns.  Rep.  344 ;  Jackson  v.  West,  1 4  Johns.  Rep.  407. 

An  insolvent  debtor,  who  has  made  a  general  assignment  of  his 
property,  cannot  maintain  suit  when  the  cause  of  action  accrued 
previously  to  the  assignment.  Young  v.  Willing  et  al.,  2  Doll.  276. 
A  person  discharged  as  an  insolvent  debtor,  upon  assigning  all  his 
property  to  trustees,  cannot  support  an  ejectment  for  land,  though 
his  trustees  have  not  given  bond  pursuant  to  the  act  of  the  4th  of 
April  1798.  Willis  v.  Rowe,  3  Yeates  520;  Stoever  v.  Stoever,  9 
Serg.  4"  Rawle  455.  As  Kinsloe  could  not  sustain  suit,  neither  can 
his  vendee ;  for  by  the  deed  of  the  6th  of  April,  he  becomes  clothed 
with  all  the  rights  of  the  grantor,  but  nothing  more.  Power  stands 
in  the  place  of  Kinsloe,  as  the  owner  of  the  residuary  interest,  after 
payment  of  debts.  To  entitle  him  to  recover,  he  must  show  in 
addition,  that  the  debts  have  been  paid.  And  when  this  has  been 
done,  the  insolvent  or  his  vendee  may  maintain  ejectment  without 
a  formal  re-assignment ;  for  in  Pennsylvania,  a  plaintiff  may  main- 
tain ejectment,  on  an  equitable  title,  and  no  plaintiff  can  be  non- 
suited for  a  title  outstanding  in  his  own  trustee. 

As  this  case  goes  back  for  another  trial,  it  will  be  an  important 
question  of  fact  for  the  jury  to  decide,  whether  the  debts  have  been 
paid.  For  the  purpose  of  proving  this  fact,  the  plaintiff  calls  to  his 
aid  the  doctrine  of  presumption.  The  court  of  common  pleas  ruled, 
that  the  presumption  of  payment  will  not  operate  in  favour  of  the 
trustees,  or  Mr  Power  claiming  adveise  to  it.  By  the  assignment,  the 
estate  passed  to  the  trustees,  arid  no  delay  or  omission  to  settle,  or 
account,  or  pay  the  debts,  would  operate  as  a  bar  to  the  claims  of 
the  creditors.  The  estate  and  claims,  says  the  judge,  are  in  the 
custody  of  the  law,  and  such  trusts  are  not  within  the  operation  of 
the  statute  of  limitations.  That  these  claims  would  not  be  barred 
by  the  act  of  limitations  may  be  admitted,  but  we  cannot  agree  that 
lapse  of  time  will  not  raise  a  presumption  of  payment.  If  the  trust 
had  been  accepted,  and  bonds  given,  it  would  certainly  be  a  fair 
presumption  that  those  who  had  debts  against  the  estate  had  pre- 
sented them  for  payment,  and  that  their  claims  had  been  liquidated. 
But  here  no  proceedings  were  had,  no  steps  were  taken  by  the  cre- 
dkors  in  relation  to  the  fund;  hence,  the  presumption  arises  that  the 
debts  have  been  paid,  or  that  some  satisfactory  arrangement  has 
been  made  either  by  Kinsloe  or  his  vendee,  who  have  an  interest  in 
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extinguishing  the  liens  against  the  estate.  Indeed,  it  was  in  proof 
that  Power  paid  part  of  the  debts,  and  that  Kinsloe  paid  some  after 
the  assignment. 

The  court  said,  that  this  would  have  been  the  law,  if  Kinsloe  had 
been  the  plaintiff.  After  the  assignment  he  retained  an  interest,  and 
if  he  waited  for  a  considerable  length  of  time,  and  the  creditors  did 
not  proceed,  he  should  be  restored  to  his  estate  ,  in  such  a  case,  after 
such  a  lapse  of  time  as  occurred  in  this  case,  the  debts  would  be 
presumed  to  have  been  paid.  In  this  view  of  the  case  we  concur, 
but  we  are  further  of  opinion,  that  the  plaintiff  comes  within  the 
operation  of  the  same  principle.  By  the  conveyance,  he  succeeds  to 
all  the  rights  of  the  vendor ;  and  is  entitled  to  the  benefit  of  all  the 
presumptions  arising  from  length  of  time.  The  doctrine  of  pre- 
sumption is  very  extensive  in  its  application  ;  the  computation  runs 
from  the  period  when  the  money  is  demandable.  Sechrist  v. 
Sechrist,  1  Penns.  Rep.  420.  The  presumption  would  not  be  de- 
stroyed by  the  fact  that  the  trustees  were  not  called  on  to  settle  their 
accounts.  This  would  rather  add  to  the  presumption,  because  it  is 
difficult  to  account  for  the  acquiescence  of  the  creditors,  except  by 
the  natural  presumption  that  they  had  been  paid,  or  that  some  satis- 
factory arrangement  has  been  made  with  them  by  the  owner  of  the 
resulting  interest. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Ege  against  Kyle. 

Jn  an  action  by  partners  on  a  negotiable  note,  indorsed  in  blank,  they  are  not 
bound  to  give  evidence  of  the  partnership ;  but  if  such  note  be  indorsed  specially 
to  a  firm,  evidence  must  be  given  that  the  firm  consists  of  the  persons  who  sue 
as  plaintiffs. 

A  transfer  of  a  negotiable  note  by  indorsement,  under  seal,  does  not  destroy 
its  negotiable  character  so  that  an  action  may  not  be  maintained  in  the  name 
of  the  indorsee. 

An  indorsement  on  a  negotiable  note,  of  a  receipt  on  account  of  a  quantity  of 
iron,  "  the  net  proceeds  of  which  are  to  be  credited  on  the  within,"  and  which 
were  afterwards  credited  on  it  by  indorsement,  does  not  destroy  its  negotiable 
character. 

Because  of  such  indorsements  on  the  note,  the  defendant  in  an  action  by  the 
indorsee  against  him,  will  not  be  permitted  to  set  up  as  a  defence  that  the  con- 
sideration of  the  note  failed. 

The  fact  that  the  indorsee  of  a  negotiable  note  holds  the  same  as  a  collateral 
security  for  a  debt  due  to  him  by  the  original  payee,  is  not  such  a  circumstance 
as  will  admit  the  payer  to  make  defence,  on  the  ground  of  defalcation,  or  failure 
of  consideration. 

ERROR  to  the  common  pleas  of  Cumberland  county. 

The  style  of  this  action  was,  Adam  B.  Kyle,  trading  in  the  name 
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of  Dinsmore  and  Kyle,  indorsees  of  William  Barber  and  Sampson 
Mullen,  trading  in  the  name  of  Barber  and  Mullen,  against  George 
Ege  et  al. 

Statement  filed  setting  out  the  note,  its  date,  amount  and  time 
of  payment ;  also  stating  the  transfer  by  indorsement  as  follows,  viz. 

"Which  said  note  was  indorsed  by  the  said  William  Barber  and 
Sampson  Mullen,  on  the  3d  of  January  1832,  and  therehy  made 
payable  to  Adam  Kyle,  trading  in  the  name  of  Dinsmore  and  Kyle, 
the  plaintiff;"  and  also  staling  the  credit  indorsed  on  the  note. 
Pleas,  non  assumpsit,  and  payment  and  issues  thereon. 

Plaintiff,  afier  proving  execution  of  note  and  indorsement,  offered 
the  same  in  evidence  to  the  jury,  which  are  as  follows,  viz. — "  Paper- 
town,  Oct.  19ih,  1831.  $1940—  On  or  before  the  1st  day  of  April 
1832,  we,  or  either  of  us,  jointly  or  severally,  promise  to  pay,  to  the 
order  of  Barber  and  Mullen,  1940  dollars,  without  defalcation,  for 
value  received."  Signed  by  all  the  defendants.  Indorsements 
thereon,  as  follows,  viz.  "Received  on  the  within  note,  six  tons 
nine  hundred  one  quarter  and  nineteen  pounds  of  bar  iron,  the  net 
proceeds  arising  from  the  sale  of  which  are  to  be  credited  on  the 
within,  which  is  397  dollars  50  cents,  as  below. 

"BARBER  &  MULLEN. 

"October  19th,  1831." 

"  January  3d,  1 832.  For  value  received,  we  assign  the  within  note 
to  Dinsmore  and  Kyle,  and  guaranty  the  same,  as  witness  out- 
hands  and  seals,  the  day  and  date  above  written. 

"WILLIAM  BARBER,  [L.  s.]. 
"SAMPSON  MULLEN,  [L.  s.]. 

"  Principal  of  note,  $  1 940  00 

"  By  iron  put  above,  sold  S.  E.  S.  &  J.  Ellicot,  456  00 
"  Deducting  hauling,  58  00 

397  50 


"  This  amount  is  due  1st  of  April  1832,          $1542  50" 

Assignment  objected  to,  that  the  suit  is  in  the  name  of  A.  Kyle, 
and  the  assignment  is  to  Dinsmore  and  Kyle ;  objection  overruled, 
and  exception  taken. 

Note  and  transfer  then  read. 

Defendants  thereupon  offered  to  prove,  that  the  consideration  of 
the  note  read,  was  the  purchase  money  of  a  tract  of  land,  agreed  to 
be  sold  by  Baiber  and  Mullen  to  M.  M.  Ege  ;  that  it  was  to  be  free 
from  incumbrances,  and  having  certain  advantages  of  water  power, 
&c.;  that  the  said  land  was  incumbered  to  a  large  amount,  and  that  it 
was  subject  to  the  right  of  a  third  person  to  have  a  road  through  the 
land,  to  have  the  use  of  the  orchard,  and  the  half  of  the  water  power, 
&c.,  and  also  that  the  indorsement  for  iron  should  have  been  at  the 
price  at  the  works,  and  not  at  Baltimore,  being  a  considerably  less 


224  SUPREME  COURT  [Harrisburg 

[Ege  v.  Kyle.] 

sum  ;  and  now  farther  that  the  indorsement  has  been  altered,  &c., 
fixing  the  price,  &c.,  since  the  transfer. 

Plaintiff  objects,  that  it  is  a  negotiable  instrument  circulated  in 
the  usual  course  of  trade,  and  is  not  liable  to  any  defalcation  in  the 
hands  of  the  holder. 

Defendants  add  to  their  offer,  proof  that  the  note  was  taken  by 
Dinsmore  and  Kyle,  as  security  for  a  claim  against  Barber  and  Mul- 
len, and  which  they  have  since  prosecuted  against  them  by  suit  in 
court,  to  judgment,  and  they  now  claim  the  same. 

The  evidence  offered  is  rejected,  excepting  so  far  as  regards  the 
indorsement,  and  so  far  as  is  necessary  to  fix  the  exact  amount  of 
the  credit  at  the  time  of  the  transfer. 

Exception  by  defendants. 

Evidence  was  then  given  as  to  the  price  of  iron  at  the  date  of  the 
note,  which  it  is  unnecessary  to  state. 

Defendant's  counsel  presented  the  following  points,  and  requested 
the  court  to  file  their  charge  of  record,  viz. 

1.  The  note  in  question  having  been  indorsed  to  Dinsmore  and 
Kyle,  and  the  suit  being  in  the  name  of  Adam  Kyle,  and  there  being 
no  proof  of  any  transfer  from  Dinsmore  and  Kyle  to  Adam  Kyle,  and 
no  proof  otherwise,  of  any  title  thereto  being  vested  in  Adam  Kyle, 
the  plaintiff  cannot  recover  in  this  suit. 

2.  That  the  suit  cannot  be  sustained  in  the  name  of  the  present 
plaintiff,  because  the  transfer  of  the  note  is  under  seal. 

Charge  of  court  to  jury. 

First  point  answered.  On  the  general  issue  pleaded  to  an  ac- 
tion by  partners,  the  plaintiffs  are  not  obliged  to  prove  their  part- 
nership. 1  Browne  145.  The  style  of  this  suit  not  being  denied  at 
the  time  when  such  objection  could  have  been  more  properly  made, 
we  think  the  objection  now  insisted  on  is  invalid. 

Second  point.  We  think  this  point  also  ineffectual.  The  indorse- 
ment of  a  note  need  not  embrace  negotiable  words.  A  bill  originally 
negotiable  continues  so,  unless  its  general  negotiability  be  restrained 
by  express  terms. 

A  transfer  of  the  whole  interest  in  a  negotiable  note,  in  writing, 
carries  with  it  the  right  of  action  in  the  name  of  the  indorsee.  Even 
a  special  indorsement,  exempting  the  indorsee  from  any  liability 
under  it,  is  good.  So  an  indorsement  under  seal  with  an  extended 
liability  would,  on  the  same  principle,  clothe  the  indorsee  with  the 
whole  interest  in  the  note  ;  one  of  the  incidents  of  which  would  be, 
the  right  to  sustain  a  suit  in  his  own  name.  If  the  suit  was  on  the 
transfer,  it  might  be  different ;  all  that  is  wanting  in  this  case,  is  evi- 
dence of  a  written  transfer  of  the  right  to  the  negotiable  paper,  from 
the  original  payees  to  the  plaintiff;  the  note  being  in  terms  payable 
to  order,  any  order  in  writing  is  enough.  This  writing  need  not  be  of 
a  commercial  character.  The  original  contract  is  to  pay  to  order  : 
any  legal  evidence  of  such  order  is  enough. 

Exception  taken  by  defendants. 
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Errors  assigned. 

1.  The  court  erred  in  receiving  the  indorsement  of  the  transfer  of 
the  note  in  evidence,  as  stated  in  first  bill  of  exceptions. 

2.  In  rejecting  the  evidence  offered  by  defendants,  as  stated  in 
the  second  bill  of  exceptions. 

3.  In  answering  both  the  points  put  by  defendants'  counsel  in  the 
negative  in  their  charge;  and  for  not  charging  that'  plaintiff  could 
not  sustain  his  action  for  each  of  the  reasons  stated  in  defendants' 
poinls. 

•Alexander  and  Carothers,  for  plaintiffs  in  error,  cited,  Foley  v. 
Houk,  2  Penns.  Rep.  245  ;  Chilly's  PL  3  ;  Chill,  on  Bills  129. 

Watts,  for  defendant  in  error,  cited,  1  Saund.  291  ;  1  Brown's  Rep. 
145;  Wilson  v.  Wallace,  8  Serg.  fy  Rawle  55 ;  Porter  v.  Cresson, 
10  Serg.  #  Rawle  257. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — When,  a  suit  is  brought  by  several  plaintiffs  as 
partners,  on  a  negotiable  note  indorsed  in  blank,  they  are  not  bound 
to  give  evidence  of  the  partnership,  because  possession  constitutes 
title,  and  confers  a  right  of  action  on  such  as  may  agree  to  sue.  3 
Campb.  239  ;  1  Slark.  446  ;  Chill,  on  Bills  394.  But  when  the  note 
is  payable  or  indorsed  specially  to  a  firm,  the  contract  is  with  them 
only,  and  it  has  often  been  ruled,  that  in  an  action  by  such  payees 
or  indorsees,  strict  evidence  must  be  given  that,  the  firm  consists  of 
the  persons  who  sue  as  plaintiffs  on  the  note.  Ibid.  The  indorsement 
in  Uiis  case  was  special,  to  Dinsmore  and  Kyle.  The  plaintiff  sues 
in  his  individual  right,  averring  in  his  statement  that  the  note  was 
indorsed  to  him,  trading  in  the  name  of  Dinsmore  and  Kyle.  This 
averment  forms  a  material  part  of  his  title.  It  is  the  only  right  to 
sue  which  he  sets  forth,  and  if  not  true,  the  action  is  not  maintain- 
able in  his  name.  JVbn  assumpsil  puts  in  issue  every  part  of  the 
plaintiff's  title.  It  is  otherwise  on  non  esl  faclum,  which,  though 
called  the  general  issue,  is  in  the  nature  of  a  restricted  plea  ;  it  de- 
nies the  validity  of  the  deed  declared  on,  but  admits  every  thing  else. 
On  this  ground,  the  case  of  Porter  v.  Cresson,  10  Serg.  fy  Rawle 
257,  was  determined.  Here  the  issue  was  non  assumpsil;  and  on 
this  issue  the  plaintiff  was  bound  to  give  evidence  of  the  averment 
that  he  represented  Dinsmore  and  Kyle.  The  court  below,  therefore, 
erred  in  charging  the.  jury  that  this  objection  was  not  sustainable. 

The  other  errors  are  not  supported. 

Judgment  reversed,  and  venire  de  novo  awarded. 
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Buehler  against  Gloninger. 

The  statute  of  13  Eliz.  makes  void  a  deed  only  as  against  creditors,  but  not 
against  the  party  himself,  his  executors  or  administrators.  Tf  the  action  be 
against  administrators,  for  goods  in  the  possession  of  their  intestate  at  the  time 
of  his  death,  which  the  plaintiff  alleges  belong  to  him,  it  is  competent  for  the 
defendants  to  show  that  the  intestate  was  insolvent  at  the  time  of  his  death, 
and  that  they  defend  for  creditors.  The  statute  then  will  bar  the  plaintiff's  re- 
covery. 

ERROR  to  Dauphin  county,  common  pleas. 

Replevin  by  Peter  Gloninger  against  Maria  Buehler,  William  N. 
Irvine  and  Peter  Keller.  George  Buehler  purchased  the  goods  for 
which  the  replevin  was  brought,  and  gave  his  notes  for  them,  with 
Peter  Gloninger,  the  plaintiff,  and  George  Oves  as  his  securities. 
The  property,  at  the  time  of  ils  purchase,  was  transferred  by  bill  of 
sale  to  Gloninger  and  Oves  as  their  security,  but  went  into  the  pos- 
session of  George  Buehler,  who  agreed  that  Gloninger  alone  should 
hold  that  bill  of  sale,  as  a  security  also  for  a  debt  due  to  him. 
George  Buehler  died  in  the  possession  of  the  property,  without  hav- 
ing paid  the  debt  due  to  Gloninger,  and  this  replevin  was  brought 
against  the  defendants,  who  were  his  administrators,  for  the  goods 
mentioned  in  the  bill  of  sale.  The  defendants,  after  having  shown 
that  they  were  administrators,  had  given  bond  and  filed  an  inventory 
of  the  goods  of  their  intestate,  offered  to  prove  that  George  Buehler 
was  insolvent,  and  that  the  value  of  these  goods  was  necessary  for 
the  payment  of  his  debts.  This  evidence  was  objected  to  by  the 
plaintiff,  and  rejected  ;  the  court  being  of  opinion  that  the  statute  13 
Eliz.  was  not  applicable  so  as  to  bar  the  plaintiff's  recovery,  and 
this  was  the  assignment  of  error. 

H.  Alrichs  and  Jl/'C/we,  for  plaintiffs  in  error,  cited,  Clow  v.  Woods, 
5  Serg.  <$•  Rawle  276  ;  Welch  v.  Beckey,  1  Penns.  Rep.  57;  Stockton 
t;.  Wilswi,  3  Penns.  Rep.  94;  Rob.  Dig.  258;  5  Co.  Rep.  33;  Dyer 
105  ;  2  Jac.  Law  Die.  507 ;  1  Jac.  Law  Die.  341. 

Foster  and  Weidman,  for  defendants  in  error,  cited,  Osborne  v. 
Moss,  7  Johns.  Rep.  163;  Warner  v.  Aughinbaugh,  15  Serg.  # 
Rawle  1;  M'Farland  v.  Barker,  1  Mass.  Rep.  153;  Killinger  v. 
Reidenhaur,  6  Serg.  <$•.  Rawle  531  ;  Hartley  v.  M'Anuety,  4  Yeates 
95  ;  Smith  v.  Gibson  and  another,  1  Yeates  291  ;  Reichart  v.  Casta- 
tors,  5  Binn.  109. 

The  opinion  of  the  Court  was  delivered  by 
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ROGERS,  J. — The  attention  of  the  court  has  been  particularly  di- 
rected to  two  errors  on  which  the  plaintiff  in  error  mainly  relies. 
First,  the  exclusion  of  evidence  of  the  insolvency  of  Buehler  the  in- 
testate; and  secondly,  that,  part  of  the  charge  which  declares  that 
the  transfer  of  the  property  to  the  plaintiff  and  Oves,  and  to  the 
plaintiff  himself,  was  good  against  the  defendants  ;  and  that  they  can 
make  no  defence  that  Buehler  himself  might  not  have  made.  The 
points  depend  upon  the  same  principle,  and  may  be  considered  to- 
gether. There  is  no  doubt  that  the  statute  of  13  Eliz.  only  makes 
void  a  deed  as  against  creditors,  but  not  against  the  party  himself, 
his  executors  or  administrators  ;  as  against  them  it  remains  a  good 
deed.  5  Sinn.  109  ;  6  Serg.  fy  Rawle  531  ;  1  Yeates  291  ;  4  Yeates 
95;  and  in  Osborne  v.  Moss,  7  Johns.  Rep.  161,  it  is  decided,  that 
when  a  person  makes  a  fraudulent  conveyance  of  his  goods  to  an- 
other for  the  purpose  of  defeating  his  creditors,  and  dies  intestate, 
the  conveyance,  though  void  as  against  creditors,  is  good  against  the 
intestate  ;  and  an  action  may  be  maintained  against  the  administra- 
tor for  the  goods.  The  law  is  the  same  although  the  administrator 
may  be  a  creditor  of  the  fraudulent  intestate.  Homer  v.  Leader, 
Cro.  Jac.  270;  Yelv.  196,  which  is  cited  and  relied  on  in  Osborne 
v.  Moss,  is  to  the  same  point.  In  Horner  v.  Leader,  the  intestate 
made  a  grant  of  his  goods  to  B.  to  cheat,  his  creditors,  and  he  kept 
possession  of  the  goods  and  died.  B.  then  sued  the  administrator  for 
the  goods,  and  he  pleaded  this  covin  and  fraud,  and  the  statute  of 
Elizabeth,  which  declares  all  such  gifts  and  grants  void  as  against 
creditors.  The  plaintiff  replied  that  the  defendant,  the  administra- 
tor, had  assets  in  his  hands  to  satisfy  the  debts  demanded,  and  that 
the  deed  of  gift  was  made  upon  good  consideration,  &c.  It  is  true 
that  the  replication  was  withdrawn,  but  yet  in  neither  of  the  cases 
cited  did  it  appear  that  there  was  not  sufficient  assets  to  pay  the  debts. 
There  being  no  averment  that  the  estate  was  insolvent,  the  presump- 
tion was,  that  the  administrators  had  assets  in  their  hands  sufficient 
to  pay  the  debts;  and  if  so,  these  decisions  are  in  strict  accordance 
with  the  general  principle,  about  which  there  is  no  dispute.  Inas- 
much as  we  are  to  take  it,  that  the  estate  of  Buehler  is  insolvent, 
this  is  substantially  a  contest  between  the  fraudulent  grantee  and 
the  creditors  of  the  fraudulent  grantor,  and  as  such,  comes  within  the 
prohibition  of  the  statute  of  13  Elizabeth.  The  administrator  is 
the  trustee  of  the  creditors,  and  in  that  capacity  he  is  bound  to  pro- 
tect their  interest.  The  personal  representatives,  in  fact,  have  no 
interest  in  the  controversy,  as  the  case  supposes  that  the  assets  are 
insufficient  to  pay  the  debts  of  the  intestate. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Ramsey's  Appeal. 

An  equitable  right  to  set-off  judgments  is  permitted  only  where  it  will  infringe 
on  no  other  right  of  equal  grade ;  consequently  it  is  not  permitted  to  affect  an 
equitable  assignee  for  value. 

An  irregularity  in  the  assignment  of  a  judgment  cannot  bo  taken  advantage 
of  by  a  third  perxon  if  the  assignor  make  no  objection  to  it. 

When  a  set-off  has  been  established  for  more  than  a  plaintiff's  demand,  and 
the  jury  certify  to  the  court  a  sum  to  be  due  to  the  defendant;  such  finding  is 
not  a  lien  on  the  defendant's  real  estate  :  it  can  be  made  so  only  by  judgment 
on  a  scire  facias. 

An  inquisition,  in  case  of  escheat,  which  does  not  find  that  the  decedent  died 
intestate,  and  without  heirs  or  any  known  kindred,  is  a  nullity  ;  and  a  tran- 
script of  such  finding  is  not  a  lien  on  the  lands  of  him  in  whose  hands  the  estate 
is  found  to  be. 

A  mechanic's  claim,  which  had  not  been  filed  within  six  months  from  the  time 
of  the  completion  of  the  building,  and  no  action  brought  upon  it,  is  not  a  lien. 

He  who  may  at  law  control  the  application  of  two  or  more  funds,  shall  not 
be  suffered  to  use  his  legal  advantages  in  a  way  to  exclude  the  demand  of  a 
fellow  creditor  whose  legal  recourse  is  restricted  to  but  one  of  them. 

A  bank  having  a  judgment  against  one  of  its  stockholders,  upon  a  sale  of  his 
real  estate,  is  entitled  to  have  out  of  the  proceeds  the  amount  of  their  judgment; 
but  other  judgment  creditors,  who  are  thereby  deprived  of  their  money,  are  en- 
titled to  be  substituted  to  the  rights  of  the  bank,  so  as  to  enable  them  to  levy 
and  sell  the  bank  stock  of  their  debtor. 

APPEAL  from  the  common  pleas  of  Cumberland  county. 

The  real  estate  of  William  Ramsey  deceased^  was  sold  by  the 
sheriff,  and  the  proceeds  brought  into  court  for  appropriation. 

The  Chambersburg  Bank,  having  (he  first  judgment,  claimed  to 
be  paid  the  full  amount.  It  was  objected  to  by  the  subsequent 
judgment  creditors,  that  Ramsey  held  stock  in  the  bank  upon  which 
this  claim  was  a  lien,  and  lhat  its  amount  should  be  defalked  from 
the  bank's  judgment,  and  the  balance  only  paid.  The  general  cie- 
ditors  of  the  deceased  insisted  that  the  bank  should  take  the  whole 
of  their  judgment  out  of  the  money  in  court,  and  not  deprive  them 
of  the  stock,  which  was  a  personal  fund,  to  which  they  would  be 
entitled.  The  bank  agreed  to  take  either  the  stock  or  the  money. 
The  administrator  of  the  decedent  gave  no  assent  to  either  appropria- 
tion. The  court  below  decreed,  that  the  bank  stock  should  be  de- 
falked at  its  par  value,  and  the  balance  of  the  judgment  should  be 
paid  out  of  the  money  in  court. 

The  Agricultural  Bank  had  the  next  judgment  and  lien.  This 
was  objected  to,  that  Ramsey  had  judgments  against  the  bank  to 
its  full  amount.  But  it  appeared  lhat  a  moiety  of  this  claim  had 
been  transferred  to  the  Bank  of  the  United  States  by  four  trustees  of 
the  Agricultural  Bank.  To  this  it  was  replied,  that  it  required  five 


May  1834.]  OF  PENNSYLVANIA.  229 

[Ramsey's  Appeal.] 

trustees  to  make  the  assignment.  The  court  was  of  opinion  that 
the  informality  in  the  assignment  could  not  be  taken  advantage  of 
by  any  third  person,  and  refused  to  allow  the  set-off,  so  as  to  affect 
the  equitable  assignment  of  the  United  States  Bank,  and  decreed 
accordingly. 

William  Ramsey,  in  his  lifetime,  entered  into  an  Amicable  action 
with  the  administrator  of  Andrew  Mitchell,  and  they  made  this 
agreement. 

It.  is  agreed  that  the  court  of  common  pleas  of  Cumberland  county 
appoint  three  referees  to  examine  and  ascertain  the  sum  due  to  the 
plaintiff,  if  any  thing,  for  fees  received  by  Andrew  Mitchell,  esquire, 
as  sheriff,  belonging  to  plaintiff,  and  which  was  secured  by  the  above 
recited  recognizance,  the  report  to  be  made  into  the  office  of  the  pro- 
thonolary,  upon  which  judgment  to  be  entered  de  bonis,  the  referees  to 
meet  at  the  house  of  Barnet  Aughinbaugh,  esquire,  in  the  borough 
of  Carlisle.  Exparte  on  four  days  notice. 

The  court  appointed  Robert  M'Coy,  Elisha  Doyle  and  Frederick 
Sharretts  as  referees.  Report  filed,  and  arbitrators  found  in  favour  of 
the  defendant,  392  dollars  46  cents. 

Judgment  nisi. 

The  court  rejected  this  claim  because  it  was  not  a  judgment. 

The  commonwealth  claimed  the  amount  found  to  be  in  the  hands 
of  William  Ramsey  by  an  inquisition,  in  a  proceeding  to  ascertain 
the  amount  of  the  estate  of  Jonathan  Huston,  escheated  to  the  com- 
monwealth. This  claim  was  also  rejected. 

The  next  lien  was  a  mortgage  of  James  Buchannan,  esquire. 
With  regard  to  this,  it  appeared  to  be  a  lien  upon  that  property  alone, 
the  proceeds  of  the  sale  of  which  were  in  court,  and  which  were  ex- 
hausted by  the  payment  of  the  foregoing  antecedent  liens.  Ii  also 
appeared  that  Ramsey  had  other  real  estate,  which  had  been  sold  by 
his  administrator  in  pursuance  of  an  order  of  the  orphan's  court,  to 
an  amount  sufficient  to  pay  all  the  liens  which  were  prior  in  time 
to  this  mortgage.  The  mortgagee,  therefore,  objected  to  an  appro- 
priation of  this  fund  to  the  payment  of  those  judgments,  because  a 
sale  had  been  made,  and  money  enough  raised  by  the  administrator 
for  their  payment,  arid  that  they  were,  therefore,  extinguished,  and 
the  plaintiffs  must  look  to  the  administrator  for  their  money.  Or, 
if  this  position  was  not  sustainable,  the  mortgagee  then  asked  the 
court  to  subrogate  him  to  the  rights  of  those  plaintiffs,  that  he  might 
be  entitled  to  have  the  money  in  the  hands  of  the  administrator. 
The  court  was  of  opinion,  that  the  prior  judgment  creditors  were 
entitled  to  their  money  out  of  this  first  and  most  accessible  fund; 
and  that  the  mortgagee  was  entitled  to  substitution. 

Certain  mechanics'  claims  were  made  which  had  been  filed,  but 
the  proof  was  that  they  had  not  been  filed  within  six  months  from 
the  completion  of  the  building,  and  they  were  rejected. 

Watts,  Alexander  and  Carothers,  for  subsequent  judgmentand  gene- 
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ral  creditors,  contended,  that  the  court  erred  in  defallcing  the  stock 
from  the  bank  judgment  and  in  substituting  the  mortgagee  to  the 
rights  of  the  prior  lien  creditors;  and  on  the  latter  point  cited,  2  Rawle 
132  ;  Goswiler's  Estate,  3  Perm*.  Rep.  203  ;  Lawrence  v.  Cornell,  4 
Johns.  Cha.  546;  Bank  v.  Siambiiugh,  13  Serg.  fy  Rawle  300; 
Sewall  v.  Lancaster  Bank,  17  Serg.  fy  Rawle  285 ;  Mum  ford  v. 
Murry,  6  Johns.  Rep.  14. 

Siddle  and  Ellmaker,  contra,  cited,  Dorr  v.  Shaw,  4  Johns.  Cha. 
17;  Hayes  v.  Ward,  Ib.  132. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — Specific  objections  are  made  to  the  allowance  or 
disallowance  of  particular  liens,  which  are  to  be  disposed  of  in  their 
order;  and  first,  of  the  lien  held  by  the  Bank  of  the  United  States, 
as  an  assignee  of  the  moiety  of  a  judgment  obtained  by  the  Penn- 
sylvania Agricultural  Bank.  Judgments  obtained  against  the  latter 
bank  for  more  than  a  moiety  of  the  debt  assigned,  were  held  by  the 
debtor  in  his  lifetime,  and  ought  now,  it  is  contended,  to  be  set  off 
without  regard  to  the  rights  of  the  Bank  of  the  United  States  under 
the  assignment,  as  it  is  supposed  that  an  equitable  transfer  cannot 
stand  in  the  way  of  the  exercise  of  a  legal  right  by  the  debtor.  But 
there  is  a  fallacy  in  supposing  defalcation  in  a  case  like  the  present 
to  be  a  legal  right.  Judgments  are  set  against  each  other  not  by 
force  of  the  statute,  but  by  the  inherent  powers  of  the  courts  imme- 
morially  exercised,  being  almost  the  only  equitable  jurisdiction  ori- 
ginally appertaining  to  them  as  courts  of  law.  An  equitable  right 
of  setting  off  judgments,  therefore,  is  permitted  only  where  it  will 
infringe  on  no  other  right  of  equal  grade  ;  consequently  it  is  not  to 
affect  an  equitable  assignee  for  value.  As  to  the  objection  that  the 
assignment  was  executed  but  by  four  of  the  trustees,  it  is  sufficient  that 
the  bank,  whose  agents  they  were,  has  not  contested  the  transaction, 
as  it  was  bound  to  do  in  a  reasonable  time  had  it  meant  to  disaf- 
firm it.  The  necessity  of  an  early  signification  of  dissent  from  an 
act  done  without  authority,  was  recognised  by  this  court  in  Gordon 
v.  Preston,  at  the  last  term  for  the  Lancaster  district.  1  Watts' s 
Rep.  385. 

Exception  is  taken  to  the  disallowance  of  a  judgment  on  an  award 
of  money  to  the  defendant,  in  an  action  in  which  the  debtor  was 
plaintiff.  The  reference  was  under  the  act  of  1705,  by  the  first  sec- 
tion of  which  the  jury  are  directed,  when  a  set-off  has  been  estab- 
lished for  more  than  the  plaintiff's  demand,  to  find  a  verdict  for  the 
defendant,  "  and  withal  certify  to  the  court  how  much  they  find  the 
plaintiff  to  be  indebted  or  in  arrear  to  the  defendant."  The  certifi- 
cate thus  made,  is  an  appendage  to  the  verdict,  but  no  part  of  it,  or 
of  the  premises  on  which  the  judgment  is  rendered  ;  for  the  judg- 
ment is  not  quod  recuperet,  but  that  the  defendant  go  without  day. 
On  the  contrary,  it  is  expressly  made  a  distinct  and  independent 
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cause  of  action  by  scire  facias;  and  though  a  debt  of  record,  it  is  not 
necessarily  a  lien,  as  was  shown  in  Allen  v.  Reesor,  16  Serg.  4- 
Rawle  10,  being  made  so  only  by  judgment,  on  a  scire  facias.  Such 
is  the  proceeding  where  a  surplus  is  found  for  the  defendant  by  a 
jury.  By  the  third  section  of  the  same  act,  it  is  provided  that  the 
adjustment  of  mutual  accounts  may  be  Deferred  by  rule  of  court  to 
arbitrators  whose  award  shall  have  the  effect  of  a  verdict ;  "  and  the 
party  to  whom  any  sum  of  money  is  thereby  awarded,  shall  have 
judgment  or  a  scire  facias  as  the  case  may  require,  as  is  hereinbe- 
fore directed  concerning  sums  found  and  settled  by  a  jury."  That  is, 
reddendo  singula  singulis,  the  plaintiff  shall  have  judgment  directly 
for  money  awarded  to  him,  but  the  defendant  shall  have  judgment 
for  money  awarded  to  him  only  intermediately,  on  a  scire  facias 
founded  on  the  award,  as  in  the  case  of  a  scire  facias  founded  on  the 
certificate  of  a  jury.  Why  the  scire  facias  should  have  been  intro- 
duced in  either  case,  can  be  explained  only  on  the  principle  of  a  re- 
pugnance felt  at  an  early  day  for  an  incongruity  so  striking  as  the 
direct  recovery  of  money  by  the  defendant ;  but  the  legislature  has 
prescribed  it,  and  it  is  not  for  the  counts  to  dispense  with  it.  Though 
judgment  was  signed  on  the  award,  it  was  not  for  the  money  award- 
ed, but  that  the  defendant  should  be  discharged  from  the  action  ; 
and  by  this  he  was  left  to  become  an  actor  in  turn  as  the  prosecutor 
of  a  scire  facias.  It  is  too  plain  then  for  further  remark,  that  the 
part  of  the  award  which  charged  the  plaintiff  was  not  a  lien. 

Exception  is  taken  also  to  the  disallowance  of  the  supposed  lien 
of  certain  proceedings  in  escheat.  By  the  second  section  of  the  act 
of  the  29th  of  March  1823,  an  inquisition  filed  in  the  proper  office, 
and  finding  an  escheat  to  have  occurred,  is  declared  to  be  a  lien  on 
the  real  estate  of  those  in  whose  hands  any  part  of  the  escheated 
estate  is  found  to  be.  In  the  inquisition  produced  here,  it  is  not 
found  that  the  decedent  died  intestate,  and  without  heirs  or  any 
known  kindred  ;  but  that  is  said  to  be  no  more  than  an  irregularity 
which  cannot  be  admitted  collaterally  to  destroy  the  properties  of 
the  instrument,  just  as  irregularities  in  a  judgment  cannot  be  admit- 
ted collaterally  to  destroy  the  incident  of  its  lien,  while  the  judgment 
itself  is  suffered  to  stand.  But  a  judgment  itself  may  be  treated  as 
a  nullity  when  it  is  deficient  in  an  integral  part;  as  may  be  collected 
from  Helvete  v.  Rapp,  7  Serg.  fy  Rawle  306,  the  record  of  which 
was  barely  saved  from  that  consequence,  by  being  found  to  contain 
the  substance,  though  not  the  form,  of  all  the  essential  parts  of  a 
judgment:  and  in  The  Philadelphia  Bank  v.  Craft,  16  Serg.  fy 
Rawle  347,  where  a  judgment  confessed  for  a  sum  to  be  ascertained 
by  the  prothonotary,  was  held  not  to  give  a  lien  from  the  date,  we 
have  the  very  case.  That  is  not  all.  By  the  act  on  which  the 
lien  depends,  a  copy  of  the  inquisition  is  to  be  filed  in  the  prothono- 
tary's  office  for  purposes  of  lien,  only  when  an  escheat  is  found  to 
have  occurred  ;  so  that  the  omission  of  that  indispensable  fact  is 
made  fatal  to  the  argument  by  the  very  words  of  the  statute. 
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Exception  is  taken  too,  but  not  pressed,  to  the  disallowance  of 
certain  mechanics'  liens,  in  perpetual  ion  of  which  claims  had  not 
been  filed  within  the  six  mouths,  nor  actions  brought, — to  slate  tiie 
facts,  is  to  show  that  the  liens  had  expired. 

But  exception  is  confidently  taken  to  the  subrogation  of  the  mort- 
gagee, on  whose  sale  the  fund  is  brought  into  court,  to  the  rights  and 
capacities  of  the  judgment  creditors  who  are  prior  to  him,  and  whose 
liens  bound  not  only  the  mortgaged  premises,  but  other  lands  of  the 
mortgagor,  previously  sold  by  his  administrator  under  a  decree  of 
tin-  orphan's  couit,  the  proceeds  of  which  are  in  his  hands,  equally 
subject  to  the  judgments.  I  do  not  concur  with  the  counsel  of  the 
mortgagee  that  the  administrator's  sale  was  ipso facto  satisfaction  of 
them  pro  tanlo.  No  such  effect  is  given  to  it  by  the  statute  which 
directs  it,  the  lands  sold  being  but  exempted  from  Lhe  debts  of  the  dece- 
dent in  the  hands  of  the  purchaser  ;  and  it  was  held  in  the  Bank 
of  Pennsylvania  v.  Winger,  1  Rawle  295,  that  it  is  one  thing  to 
divest  a  lien,  and  another  to  discharge  the  debt.  But  if  there  is 
any  rule  or  principle  of  equity  plainly,  positively  and  incontroverti- 
bly  established  on  the  basis  of  reason  and  authority,  it  is  that  he 
who  may  at  law  control  the  application  of  two  or  more  funds,  shall 
not  be  suffered  to  use  his  legal  advantages  in  a  way  to  exclude  the 
demand  of  a  fellow  creditor,  whose  legal  recourse  is  but  to  one  of 
them.  It  is  one  of  the  most  benign  influences  of  equitable  jurisdic- 
tion, that  it  adjusts  the  application  of  jarring  liens  according  to  their 
priority  and  value,  in  such  a  way  as  to  produce  a  degree  of  satisfac- 
tion to  all  commensui  ate  with  their  rights;  than  which  there  can  be 
no  purer  justice.  Put  it  that  to  fiee  his  other  lands  from  incum- 
brances  (he  mortgagor  had  procured  the  prior  judgment  creditors  so 
to  apply  their  liens  as  to  exclude  the  mortgagee  from  the  benefit  of 
his  security  altogether — would  not  common  honesty  have  called 
upon  the  courts  to  rescue  their  process  from  such  abuse  1  The 
mortgagor  would  have  felt  himself  insulted  by  the  imputation  of 
such  an  arrangement.  And  who  are  they  that  attempt  to  effect,  the 
same  thing  by  setting  up  their  legal  rights  as  matters  not  to  be 
touched  by  the  doctrine  of  subrogation  1  They  are  the  general  cre- 
ditors of  the  mortgagor,  who  have  succeeded  to  his  rights  by  the 
operation  of  the  intestate  laws,  and  stand  in  his  place  as  the  residu- 
ary owners  of  his  title.  It  is  certain  that  the  doctrine  is  one  of  mere 
benevolence,  and  that  it  is  not  to  be  extended  to  the  infringement  of 
legal  rights  ;  as,  for  instance,  by  restricting  a  creditor  to  an  inade- 
quate fund,  or  in  compelling  him  to  take  satisfaction  in  any  way 
prejudicial  to  him.  But  what  are  the  legal  rights  of  the  creditors'? 
They  are  such  as  affect  each  other  in  the  distribution  of  the  assets, 
according  to  the  priority  of  classes  ;  and  they  are  consequently  sub- 
ordinate to  equities  which  affected  the  debtor  whom  they  collectively 
represent.  The  only  error  discernible  in  any  part  of  the  decree  is,  in 
the  failure  to  apply  the  doctrine  in  its  greatest  breadth  to  the  judgment 
of  the  Chambersburg  Bank.  Were  the  stock  pledged  to  that  bank  of 


May  1834.]  OP  PENNSYLVANIA,  <233 

[Ramsey's  Appeal.] 

a  legal,  definite  and  current  value,  the  principle  of  satisfaction  by  de- 
falcation might  have  been  adopted  with  propriety;  or  had  the  admin- 
istrator consented  to  let  it  go  in  satisfaction  at  the  par  or  any  other 
stipulated  value,  all  would  have  been  well  enough,  as  he  would  have 
been  answerable  to  the  general  creditors  for  any  loss  that  might 
have  occurred  by  a  devastavit.  But  the  court  could  not  deprive 
those  creditors  of  the  possible  benefit  of  an  advance  on  a  sale.  To 
do  exact  justice  to  all,  it  will  be  necessary  to  turn  the  stock  into 
cash  by  an  execution  on  the  judgment,  without,  however,  delaying 
the  bank  in  the  mean  time.  It  is  therefore  ordered,  that  so  much 
of  the  decree  as  relates  to  the  satisfaction  of  that  judgment  be  re- 
versed ;  that  the  judgment  stand  for  the  use  of  the  mortgagee,  who 
is  subrogated  to  the  rights  and  securities  of  the  bank,  with  leave  to 
proceed  to  execution  of  the  stock  pledged,  crediting  the  proceeds  on 
his  mortgage  ;  that  the  bank  be  permitted  to  take  its  money  out  of 
court  in  the  mean  time ;  and  that  the  residue  of  the  decree  be  af- 
firmed. 

Decree  accordingly. 


Brown  against  Simpson. 

Upon  an  application  to  the  court  by  a  terre-tenant  to  open  a  judgment  and  let 
him  into  a  defence  as  to  the  alleged  lien  of  it  upon  his  lands,  he  does  not  there- 
by become  a  party  to  the  writ  of  scire  facias,  upon  which  the  judgment  was 
rendered,  with  all  the  consequences  which  would  have  resulted  if  he  had  origi- 
nally been  made  a  party  to  the  suit. 

The  fact  of  a  mortgagee  becoming  the  owner  of  the  mortgaged  premises  is 
notice  to  a  purchaser  from  the  mortgagee  that  the  mortgage  is  satisfied ;  and 
this,  although  the  land  was  sold  at  sheriff's  sale  to  the  mortgagee,  subject  to  the 
lien  of  the  mortgage.  The  holder,  by  assignment  of  one  of  the  bonds  recited 
in  the  mortgage,  under  such  circumstances,  is  not  secured  by  the  lien  which 
the  mortgage  had. 

ERROR  to  the  common  pleas  of  Cumberland  county. 

Thompson  Brown,  assignee  of  Thomas  Gallagher  and  Henry 
Fahnestock,  who  were  assignees  of  Barnet  Aughinbaugh  and  John 
Clippinger  against  Barnet  Aughinbaugh,  administrator  of  Adam 
Snoddy  deceased,  and  William  Simpson  terre-tenant. 

Previously  to  the  1 1th  of  July  1817,  Adam  Snoddy  was  the  owner 
of  a  tract  of  land  which  on  that  day  he  mortgaged  to  B.  Aughin- 
baugh to  secure  the  payment  of  several  bonds  of  1333  dollars  33 
cents  each  payable  on  the  1st  of  April  of  each  year  thereafter.  On 
the- 18th  of  June  1818,  B.  Aughinbaugh,  together  with  John  Clip- 
pinger, assigned  the  bond  due  the  1st  of  April  1819,  to  Fahnestock 
and  Gallagher,  and  guarantied  its  payment.  On  the  24th  of  De- 
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cember  1818,  they  assigned  it  to  Thompson  Brown,  who  on  the 
23d  of  July  1819,  obtained  a  judgment  thereon  in  the  common  pleas 
of  Cumberland  counly  against  Adam  Snocldy,  with  a  stay  of  exe- 
cution for  nine  months.  On  the  22d  of  December  1824,  and  to 
January  term  1825,  a.  scire  facias  was  issued  against  B.  Aughinbaugh, 
administrator  of  Adam  Snoddy,  to  revive  this  judgment,  upon  which 
judgment  was  obtained  on  the  19th  of  August  1830,  and  a  fieri  fa- 
cias issued,  and  was  levied  on  the  land  originally  mortgaged  :  nven- 
ilitioni  exponas  was  issued,  when  William  Simpson  came  in  and  pray- 
ed the  court  to  open  the  judgment  and  let  him  into  a  defence  as  to 
the  alleged  lien,  which  was  ordered  by  the  court. 

The  foregoing  facts  having  been  given  in  evidence  on  the  trial, 
the  terre-tenant,  William  Simpson,  then  gave  in  evidence  a  judgment 
of  the  Carlisle  Bank  against  Adam  Snoddy,  obtained  on  the  1st  of 
June  1819,  on  which  a  fieri  facias  was  issued  and  levied  upon  the 
same  land,  and  which  was  afterwards,  on  the  10th  of  August  1820, 
sold  on  a  vendilioni  exponas  to  B.  Aughinbaugh  for  40  dollars,  subject 
to  tlie  mortgage,  and  the  sheriff's  deed  was  so  made.  After  this  the 
Carlisle  Bank  obtained  a  judgment  against  B.  Aughinbaugh,  on 
which  a  fieri  facias  was  issued  and  levied  on  this  land,  and  on  the 
21st  of  July  1824  the  defendant,  B.  Aughinbaugh,  agreed  to  waive 
inquisition,  and  that  the  land  should  be  sold  on  the  12th  of  August 
1824  without  further  suit;  and  it  was  so  sold,  and  the  deed  made 
and  acknowledged  on  the  same  day  to  Dr  John  Simpson,  for  3050 
dollars.  The  defendant  then  further  gave  in  evidence  the  death  of 
Dr  John  Simpson,  and  I  hat.  his  estate  was,  by  a  proceeding  in  parti- 
tion in  the  orphan's  court,  vested  in  his  son,  William  Simpson. 

The  plaintiff  then  gave  in  evidence  judgments  of  the  Carlisle 
Bank  and  of  Dr  John  Simpson  against  B.  Aughinbaugh,  obtained 
previously  to  1824,  and  then  proved  by  parol  that  the  alleged  judicial 
sale  of  the  land  to  Dr  Simpson  originated  in  a  private  agreement 
between  B.  Aughinbnugh  and  Dr  John  Simpson,  by  which  the  land 
was  sold  for  6000  dollars ;  3000  dollars  of  which  was  to  be  paid  to 
the  Carlisle  Bank  in  discharge  of  their  judgments  against  B.  Augh- 
inbaugh, by  an  assignment  of  stock  to  that  amount,  which  Dr  Simp- 
son had  in  the  bank,  and  the  balance  of  the  purchase  money  was  to 
be  applied  to  the  discharge  of  the  judgments  of  Dr  Simpson  against 
B.  Aughinbaugh,  all  of  which  were  obtained  in  May  1824,  and  this 
arrangement  was  carried  into  effect  through  the  medium  of  a  sheriff's 
sale  for  the  purpose  of  making  title.  The  principles  raised  in  the 
case  are  exhibited  in  the  following  points. 

Plaintiff's  points. 

1.  The  court  are  requested  to  charge  the  jury  that  the  assignment 
of  the  bond  on  which  judgment  was  entered,  made  18th  of  June 
1818,  and  subsequent  assignments  of  said  bond,  transferred  so  much 
of  the  mortgage  as  was  given  to  secure  that  bond  to  the  assignee, 
and  that  the  sheriff's  sale  made  to  Mr  Aughinbaugh  on  the  judg- 
ment of  the  Carlisle  Bank  being  expressly  subject  to  the  lien  of  the 
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mortgage,  did  not  divest  the  land  from  the  lien  of  the  said  mortgage 
so  far  as  respects  said  bond  and  the  judgment  entered  upon  it. 

2.  That  if  the  jury  believe  that  Aughinbaugh  made  a  private  sale 
to  Dr  Simpson  of  the  same  land  for  6000  dollars,  and  that  the  she- 
riff's sale  to  Dr  Simpson  was  on  a  fieri  facias,  and  for  3100  dollars, 
and  a  mere  contrivance  to  make  the  title,  and  the  said  6000  dollars 
nor  any  part  of  it  was  brought  into  court  for  appropriation,  but  that 
the  same  was  arranged  between  the  parties  by  Dr  Simpson's  trans- 
ferring his  stock  to  Mr  Aughinbaugh  and  entering  satisfaction  on 
the  judgment  which  he  had  against  said  Aughinbaugh,  that  (hen 
the  said  sales  so  made,  &c.  does  not  divest  the  lien  of  the  said  mort- 
gage, bond  and  judgment,  so  far  as  respects  said  bond  and  judgment, 
and  the  plaintiffs  would  be  entitled  to  recover. 

3.  That  if  the  jury  believe  that  there  was  a  private  sale  to  Dr 
Simpson  by  Aughinbaugh  for  6000  dollars,  and  the  sheriff's  sale  was 
a  mere  contrivance  to  make  the  title,  and  the  bid  was  made  of  3100 
dollars,  less  than  the  purchase  money  agreed  on,  to  make  the  appro- 
priation out  of  that  purchase  money  out  of  court,  so  that  it  might  be 
used  to  divest  the  interests  of  the  parlies  and  to  prevent  the  same 
from  being  applied  according  to  law  to  the  payment  of  the  plaintiff's 
mortgage,  bond  and  judgment,  such  contrivance  was  a  fraud  upon  the 
plaintiff  and  would  not  divest  his  lien,  and  he  would  be  entitled  to 
recover. 

4.  The  mortgage  being  of  record,  and  expressly  referred  to  in  the 
deed  of  the  sheriff  to  Aughinbugh,  Dr  Simpson  is  presumed  in  law 
to  have  had  full  notice  of  it,  and  the  debt  due  to  the  plaintiff  secured 
by  it  and  the  judgment  entered  thereon.    And  when  a  sheriff's  sale 
is  made  under  an  agreement  between  a  seller  and  buyer  merely  for 
the  purpose  or  as  a  mode  of  making  the  title,  and  the  purchase  mo- 
ney is  not  brought  into  court  for  appropriation  but  is  arranged  between 
the  parlies  under  their  agreement,  such  sale  has  no  other  effect  than 
a  private  sale,  and  does  not  divest  the  lien  of  judgment. 

5.  If  the  jury  believe  that  an  agreement  was  made  between  Dr 
Simpson  and  Aughinbaugh  for  the  purchase  and  sale  of  this  land 
for  6000  dollars ;  that  &  fieri  facias  was  issued  on  the  judgment  of  the 
Carlisle  Bank  against  Aughinbaugh  on  the  24th  of  July  1824,  when 
an  agreement  was  made  by  Aughinbaugh  with  the  privity  and  know- 
ledge of  Dr  Simpson  that  the  property  should  be  condemned  and  sold 
on  the  12th  of  August  1824;  that  it  was  so  sold  on  the  said  fieri 
facias  and  a  deed  to  the  purchaser  Dr  Simpson  made  the  same  day, 

which  was  acknowledged  the  13th  of  September  1824;  and  all  this 
was  for  the  purpose  of  making  title  to  Dr  Simpson  who  knew  that 
the  money  was  not  to  be  brought  into  court  for  appropriation,  and 
consented  thereto  and  received  a  part  of  the  purchase  money  in  dis- 
charge of  his  own  judgments  against  Aughinbaugh;  such  arrange- 
me»t  and  sale  would  not  divest  the  lien  of  Brown's  judgment  against 
Snoddy  under  the  other  facts  in  the  cause. 
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Charge  to  the  jury. 

The  plaintiff's  judgment  was  entered  on  the  4th  of  August  1819; 
the  sale  to  Simpson  was  in  August  1824;  as  no  scire  facias  issued 
within  five  years  after  the  entry  of  plaintiff's  judgment,  and  a  sale 
was  made,  and  the  purchaser  took  and  continued  actual  possession 
continually  from  that  time,  we  say,  if  the  facts  are  true  as  stated, 
that  the  judgment  considered  per  se,  has  lost  its  lien  as  to  the  present 
terre-tenant.  This  position  is  not  controverted,  but  plaintiffs  con- 
lend  that  they  are  entitled  to  tack  the  lien  of  the  mortgage  of  llth 
of  July  1817  to  it,  so  as  to  estimate  the  lien  from  that  date  ;  if  so 
this  issue  would  be  in  favour  of  the  plaintiff,  but  otherwise  it  should 
be  found  for  the  defendant.  We  are  of  opinion  that,  as  B.  Aughin- 
baugh  was  mortgagee,  and  as  he  purchased  at  sheriff's  sale  the 
equity  of  redemption  in  1820,  the  mortgage  and  its  lien  was  extin- 
guished, and  if  so  it  cannot  now  be  tacked  to  the  judgment.  If  it  is 
true,  that  the  transfer  of  the  bond  to  Thompson  Brown  was  an  equi- 
table transfer  of  the  mortgage  pro  tanio,  out  of  the  proceeds  of  the 
mortgage,  even  for  contribution,  the  assignee  would  be  entitled. 
But  the  mortgage  was  a  unit,  the  equity  of  redemption  a  unit,  and 
there  could  be  but  one  remedy.  If  the  mortgagee,  who  was  the  legal 
party,  became  vested  with  both  legal  and  equitable  interest,  there 
was  a  merger  of  the  equity  of  redemption.  Two  suits  could  not  be 
sustained  upon  the  mortgage,  nor  could  a  portion  of  the  interest  of 
Snoddy  be  sold;  and  if  the  remedy  on  the  mortgage  was  gone,  the 
mortgage  itself  was  virtually  gone.  The  mortgagee  could  not  sus- 
<.  tain  an  action  against  himself  as  terre-tenant ;  a  scire  facias  must  be 
for  the  whole  of  the  mortgage ;  it  could  not  be  sustained  on  a  partial 
assignment  for  a  small  part.  The  facts  are  not  disputed,  and  if  they 
are  as  stated,  the  law  is  on  this  point  against  the  plaintiff.  We  are 
further  of  opinion  that,  whether  the  purchase  by  Dr  Simpson  was  judi- 
cial or  private,  if  he  had  no  notice  of  the  transfer  of  the  bond,  and 
paid  his  money  as  stated,  that  he  would  hold  the  property  discharged 
from  the  lien,  and  that  the  recitals  in  the  sheriff's  deed  to  Aughin- 
baugh,  and  that  sale  being  subject  to  the  mortgage,  and  the  fact  of 
suit  being  brought,  and  the  proceedings  upon  the  bond,  would  not 
afford  such  constructive  notice  as  would  affect  him.  As  the  facts  in 
the  case  are  not  controverted,  and  as  the  law,  as  we  have  already 
stated  it  in  reference  to  such  supposed  state  of  facts,  is  against  the 
plaintiff,  it  might  be  unnecessary  to  answer  all  the  points  put  by 
plaintiff's  counsel  in  detail ;  yet  if  the  case  be  sent  back  from  the 
supreme  court,  it  is  important  that  we  should  have  their  opinion  on 
all  the  points ;  for  the  purpose  of  bringing  them  up,  we  answer  them 
in  the  negative. 

The  errors  assigned  were  in  the  answers  of  the  court  to  the  points 
put  by  plaintiff's  counsel. 

Watts,  for  plaintiff  in  error,  contended,  that  the  sale  by  the  sheriff 
to  Aughinbaugh,  being  expressly  subject  to  the  mortgage,  was  still 
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liable  to  its  lien  pro  tanto  of  the  bond  secured  by  it,  and  outstanding 
in  the  hands  of  an  assignee.  That  the  assignment  of  the  bond  enti- 
tled the  assignee  to  the  security  which  the  mortgage  afforded,  were 
cited,  Donnelly  v.  Hays,  17  Serg.  fy  Rawle  400  ;  1  Madd.  Chan.  435; 
Corporation  v.  Wallace,  3  Rawle  140 ;  Belts  v.  Hebner,  1  Penns.  Rep. 
280 ;  Mehaffy  v.  Shore,  2  Penns.  Rep.  375  ;  M'Grew  v.  M'Lanahan, 
1  Penns.  Rep.  44;  Jackson  v.  Willard,  4  Johns.  Rep.  41.  But 
the  sale  to  Aughinbaugh  was  subject  to  the  lien  of  the  judgment,  as 
such,  because  it  was  a  on  a  mortgage  bond.  The  sale  by  the  sheriff 
to  Simpson  was  riot  a  judicial  sale,  but  a  private  sale,  carried  into 
effect  for  the  sake  of  convenience  to  the  parties,  by  judicial  process : 
and  when  this  sale  was  made,  the  judgment  of  the  plaintiff  was  a 
lien  on  the  land,  and  this  lien  was  continued  by  the  issuing  of  a  stire 
facias,  within  five  years  from  the  rendition  of  the  original  judgment ; 
that  the  terre-tenant  was  not  made  a  party  to  that  scire  facias,  is 
remedied  by  his  application  to  be  made  a  party,  to  try  whether  the 
lien  of  the  original  judgment  was  not  resting  on  his  land  ;  whereby 
all  advantages  were  afforded  him  which  he  would  have  had  if  the 
writ  had  been  served  on  him. 

•Alexander  and  Carothers,  for  defendant  in  error.  This  was  not  the 
case  of  a  terre-tenant  let  into  a  defence  under  a  scire  facias,  to  try  whe- 
ther the  original  judgment  was  a  lien  ;  but  was  in  the  nature  of  an 
issue,  to  try  whether  the  judgment  on  the  scire  facias  was  a  lien. 
That  it  was  not  a  lien,  is  settled  in  the  case  of  Lusk  v.  Davidson,  3 
Penns.  Rep.  329.  Aughinbaugh  being  the  mortgagee,  and  becoming 
the  purchaser  of  the  land,  was  legal  notice  to  every  one  that  the 
mortgage  was  satisfied  ;  and  nothing  short  of  express  actual  notice 
to  a  purchaser  from  him  that  there  was  a  bond  outstanding  and  un- 
satisfied, can  affect  him.  Scott  v.  Gallaher,  14  Serg.  fy  Rawle  334  ; 
Smith  v.  Painter,  5  Serg.  fy  Rawle  223 ;  Swartz  v.  Moore,  Ibid.  257 ; 
Withers's  Appeal,  14  Serg.  fy  Rawle  185.  But  the  sale  to  Simpson 
was  a  judicial  one.  Gurmy  v.  Alexander,  14  Serg.  $•  Rawle  257  ; 
Barnet  v.  Washebaugh,  16  Serg.  fy  Rawle  413;  M'Lanahan  v. 
M'Lanahan,  1  Penns.  Rep.  96.  If  there  was  any  irregularity  or 
illegality  in  the  sale,  it  should  have  been  taken  advantage  of  before 
the  deed  was  acknowledged.  Miller  v.  Milford,  2  Serg.  fy  Rawle 
38 ;  Murphy  v.  M'Cleary,  3  Yeates  405  ;  Allison  v.  Rankin,  7  Serg. 
fy  Rawle  271  ;  Stewart  v.  Siocker,  13  Serg.  #  Rawle  203;  Burd  v. 
Dansdale,  2  Binn.  91  ;  Duncan  v.  Robinson,  2  Yeates  454;  Arnold 
v.  Gorr,  1  Rawle  226. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  caseinsubstancewasan  issue  joined  in  the  court 
of  common  pleas  of  Cumberland  county,  to  decide  whether  a  tract  of 
land  containing  two  hundred  and  one  acres  and  forty  perches,  which 
had  been  taken  in  execution  as  the  estate  late  of  Adam  Snoddy  deceased, 
at  the  suit  of  the  plaintiff,  upon  a  judgment  of  upwards  of  2600  dol- 


238  SUPREME  COURT  [Harrisbwg 

[Brown  v.  Simpson  ] 

lars,  against  Barnet  Aughinbaugh,  administrator  of  Adam  Snoddy, 
to  be  levied  de  bonis,  &c.,  was  subject  to  the  lien  of  the  original 
judgment  obtained  for  the  same  debt  against  Adam  Snoddy  himself 
in  his  lifetime. 

It  is  to  be  regretted  that  form  in  matters  such  as  the  present,  is 
not  more  attended  to.     For  want  of  it,  indistinctness  and  confusion 
often  arise,  and  render  it  difficult  to  discover  what  was  the  design  of 
the  parties,  and  to  determine  upon  the  legal  effect  of  their  proceed- 
ings.    In  this  case,  the  judgment  had  been  confessed  July  the  23d, 
J819,  with  a  slay  of  execution  entered  upon  the  record  for  nine 
months,  to  the  plaintiff  Thompson  Brown,  by  Adam  Snoddy  himself 
in  his  lifetime  ;  but  dying  afterwards,  a  scife  facias  to  make  Barnet 
Aughinbaugh,  his  administrator,  a  parly  to  it,  and  to  continue  the 
lien  thereof  upon  the  real  estate  of  the  deceased  which  he  owned 
within  the  counly  at  the  time  of  its  entry,  was  sued  out  upon  it  the 
22d  of  December  1824,  to  January  term  1825.     In  the  mean  lime, 
however,   Dr  John  Simpson,   since  dead,   the  father  of  William 
Simpson,  the  defendant  in  this  case,  on  the  12th  of  August  1824, 
became  the  purchaser  of  the  land,  for  the  consideration  of  6000  dol- 
lars, and  was  in  the  actual  possession  of  it  by  his  tenants,  at  the 
time  the  writ  of  scire  facias  was  issued.     It  was  served  upon  Barnet 
Aughinbaugh,  as  administiator  of  Adam  Snoddy,  but  was  not  served 
upon   Dr  John  Simpson,  or  any  of  his  tenants  in  possession   of 
.the  land.     Afterwards,  on  the  19th  of  August  1830,  Aughinbaugh 
confessed  a  judgment  de  bonis,  &c.  on  2260  dollars  17  cents.     Upon 
this  judgment  a  fieri  facias  was  sued  out  to  November  term  1830, 
upon  which  the  sheriff,  to  whom  it  was  directed,  returned  a  levy  on 
and  condemnation  of  the  land  in  question.     A  writ  of  venditioni  expo- 
nas  was  afterwards  sued  out  to  January  term  1831,  commanding  the 
sheriff  to  sell  the  land  ;  but  before  a  sale  was  made,  on  the  llih  of 
January  1831,  William  Simpson,  the  defendant  in  this  case,  claiming 
to  be  the  terre-tenant  of  the  land,  made  application  to  the  court  below 
to  have  the  judgment  opened  so  as  to  let  him  in  to  make  defence 
against  the  alleged  lien  of  the  judgment  upon  the  land,  which  was 
accordingly  ordered  by  the  court,  and  his  name  was  entered  as  terre- 
tenant  upon  the  record  of  the  judgment.     A  plea  was  put  in  by  him 
denying  the  lien  of  the  judgment  upon  the  land — issue  was  taken 
on  it — and  the  parties  went  to   trial  before  the  court  below  and 
the  jury,  upon  the  question  whether  the  judgment  still  continued  to 
be  a  lien  upon  the  land  or  not.     That  the  judgment  is  just  and  valid 
to  its  full  amount  against  the  estate  of  Adam  Snoddy  is  not  ques- 
tioned, and  such  is  the  form  in  which  it  stands  entered  upon  the 
record.     With  what  propriety  ihen  can  a  judgment  be  opened,  the 
justice  and  validity  of  which  are  admitted,  and  to  the  form  of  which 
there  is  no  exception  1     I  am  strongly  inclined  to  think  that  a  more 
regular  course  might  have  been  adopted  and  pursued,  one  too  which 
would  have  tended  to  prevent  some  embarrassment  that  the  case  at 
firsr,  in  its  present  aspect,  seemed  to  present,  by  raising  the  question 
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whether  William  Simpson,  in  making  application  as  he  did,  to  have 
the  judgment  opened  so  as  to  let  him  in  to  make  a  defence  as  terre- 
tenant,  and  having  himself  placed  as  such  upon  the  record  of  the 
scire  facias,  did  not  thereby  in  effect  make  himself  a  party  to  the  writ 
of  scire  facias,  and  put  himself  in  the  same  situation  as  if  he  had  been 
duly  served  with  it  before  its  return,  and  such  service  had  been  re- 
turned by  the  sheriff  upon  it1?     This  might  certainly  have  been 
avoided  by  his  applying  to  the  court  to  order  a  feigned  issue  to  be 
made  up  and  tried  between  the  plaintiff  in  the  execution  and  him, 
for  the  purpose  of  ascertaining  whether  the  land  was  bound  by  the 
judgment  or  not,  and  liable   for  the  payment  of  the  debt,   and  to 
order  further,  that  the  sale  of  the  land  should  be  staid  until  the  trial 
of  the  feigned  issue  was  had  ;  and  after  that,  the  plaintiff  might  have 
been  left  to  do  as  he  pleased.     Still,  however,  notwithstanding  this 
would  have  been  the  preferable  and  more  judicious  course,  I  am 
satisfied  that  it  was  all  that  was  intended  by  the  course  adopted. 
It  was  resorted  to,  I  presume,  from  analogy  to  a  very  irregular  and 
slovenly  practice  which  has  prevailed  to  a  certain  extent  in  the  state, 
of  opening  judgments  upon  the  application  of  the  creditors  of  the 
defendants  to  the  judgments,  alleging  that  they  were  entered  or  ob- 
tained by  collusion  between  the  plaintiffs  and  the  defendants,  for 
the  purpose  of  defrauding  the  creditors.     Such  judgments  have  been 
frequently  opened  upon  the  application  of  the  creditors,  so  as  to  let 
them  in  to  make  a  defence,  as  it  has  been  called,  by  showing  that 
the  judgments  were  collusively  obtained  or  entered  with  intention  to 
defraud  the  creditors  of  the  defendants  in  them,  instead  of  an  appli- 
cation to  the  court  to  direct  a  feigned  issue  to  be  joined  to  try  the 
question  of  fraud.     Why  open  a  judgment  that  is  perfectly  good  and 
available  as  against  the  defendant,  notwithstanding  all  that  is  alleged 
against  it  be  true.     If  what  be  alleged  of  it  be  true,  then  the  pay- 
ment of  it  only  ought  to  be  posiponed  until  all  the  just  debts  of  the  de- 
fendant shall  be  satisfied  ;  and  if  after  that  he  shall  have  property  still 
remaining  sufficient  to  satisfy  the  judgment  entered  with  a  view  to 
defraud  his  creditors,  the  plaintiff  therein  may  levy  the  amount  of 
the  judgment  out  of  it.     It  seems  to  me  that  opening  a  judgment 
for  any  purpose  whatever,  must  necessarily  stay  all  further  proceed- 
ings upon  it  until  it  shall  he  closed  again  in  some  way  ;  but  I  take 
it  that  the  plaintiff,  in  such  fraudulent  judgment,  is  entitled  in  law 
to  have  execution  at  any  time  against  the  body  of  the  defendant, 
unless  the  defendant  can  show  property  sufficient  to  satisfy  that  judg- 
ment, together  with   all  just  claims  against  him  ;   and  if  so,  what 
right  has  the  court  to  tie  up  the  hands  of  the  plaintiff  by  making  an 
order  to  open  the  judgment  ]     None  whatever,  that  I  can  perceive, 
and  I  should  be  much  pleased  to  see  all  such  anomalous  practices 
reformed. 

•The  debt  for  which  the  judgment  was  confessed  by  Snoddy  to  the 
plaintiff  arose  from  a  bond  bearing  date  the  llth  of  July  1817,  given 
with  six  others,  by  Snoddy  to  Barnet  Aughinbaugh,  one  for  4343 
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dollars,  payable  on  the  1st  day  of  April  1818,  and  the  remaining  six 
each  for  1 333  dollars  33  cents,  payable  annually  thereafter.  The  bond 
given  for  the  debt  in  this  case  was  payable  on  the  1st  of  April  1819, 
and  before  the  day  of  payment  was  assigned  by  Barnet  Aughinbaugh 
and  John  Clippinger  jointly,  on  the  18th  of  June  1818,  to  Thomas 
Gallagher  and  Henry  Fahnestock,  by  an  indorsement  made  and 
executed  on  the  back  of  the  bond,  and  afterwards,  on  the  24th  of 
December,  they  executed  also  a  guarantee  of  payment  on  it.  John 
Clippinger  was  not  an  obligee  in  the  bond,  nor  was  his  name  in  it  at 
all  ;  nor  does  it  appear  that  he  had  any  interest  in  it  in  any  way. 
On  the  same  day  that  Aughinbaugh  and  Clippinger  executed  the 
guarantee,  Gallagher  assigned  the  bond  with  a  guarantee  of  pay- 
ment to  Thompson  Brown,  the  plaintiff  in  this  case. 

On  the  4th  of  August  1819,  an  amicable  action  and  judgment 
were  entered  upon  the  docket  of  the  court  of  common  pleas  of  Cum- 
berland county,  of  August  1819,  No.  323,  in  the  following  terms,  to 
wit: 

"  Thompson  Brown,  assignee  of  Thomas  Gallagher  and  Henry 
Fahnestock,  who  were  assignees  of  Barnet  Aughinbaugh  and  John 
Clippinger  v.  Adam  Snoddy,  entered  the  4th  of  August  1819. 

"  Amicable  action  in  debt  in  the  common  pleas  of  Cumberland 
county,  founded  upon  a  bond  conditioned  for  the  payment  of  1333 
dollars  33  cents,  on  the  1st  of  April,  A.  D.  1819. 

"July  23,  1819,  the  defendant  appears  to  this  suit  and  confesses 
judgment  to  the  plaintiff  for  the  sum  of  1358  dollars  45  cents  debt, 
lawful  money  of  the  United  States,  with  interest  from  the  date 
hereof,  with  costs  of  suit  and  stay  of  execution  for  nine  months  from 
the  date  hereof." 

At  the  same  time  that  the  bond  assigned  by  Aughinbaugh  and 
Clippinger  to  Gallagher  and  Fahnestock,  and  the  other  six  bonds 
were  executed  and  given  by  Adam  Snoddy  to  Barnet  Aughinbaugh  ; 
a  mortgage  to  secure  the  payment  of  them,  was  likewise  executed 
and  delivered  by  Snoddy  to  Aughinbaugh  upon  the  land  now  in  ques- 
tion, of  which  William  Simpson,  the  defendant,  claims  to  be  the  terre- 
tenant,  and  to  hold  it  discharged  from  the  lien  of  the  mortgage  as 
well  as  of  the  judgment. 

Upon  the  1st  of  June  1819,  the  Carlisle  Bank  obtained  a  judgment 
in  the  court  of  common  pleas  of  Cumberland  county  against  Adam 
Snoddy  by  confession,  for  760  dollars,  upon  which  they  sued  out  a 
fieri  facias  to  April  term  1820,  by  virue  of  which  the  sheriff  of  the 
county  levied  on  the  mortgaged  tract  of  land,  subject  to  the  mort- 
gage, together  with  some  other  lands  of  Snoddy,  which  were  con- 
demned to  sale,  and  the  land  in  dispute  appraised  at  47  dollars  per 
acre.  A  writ  of  venditioni  exponas  was  issued  to  August  term  1820, 
under  which  the  sheriff  sold  the  mortgaged  tract  of  land  to  Barnet 
Aughinbaugh  for  40  dollars,  to  whom  he  made  a  deed  of  conveyance 
in  the  usual  form.  On  the  29th  of  December  1819,  the  Carlisle 
Bank  obtained  a  judgment  by  confession  against  Barnet  Aughin- 
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baugh  and  John  Clippinger  for  3950  dollars,  to  be  paid  with  interest 
from  the  26th  of  March  preceding,  by  annual  instalments  of  790 
dollars  26  cents  each  ;  the  first  to  be  paid  on  the  26th  of  March 
then  next  ensuing. 

After  all  the  instalments  of  this  judgment  had  become  payable, 
a.  fieri  facias  was  sued  out  upon  it  to  August  term  1824,  directed  to 
the  sheriff  of  Cumberland  county,  who,  by  virtue  thereof,  levied  upon 
the  mortgaged  tract  of  land  as  the  property  of  Barnet  Aughinbaugh, 
who,  on  the  21st  of  July  1824,  executed  a  written  authority  author- 
izing the  sheriff,  without  further  writ,  to  sell  the  land,  by  public  auc- 
tion, to  the  highest  bidder,  on  the  12th  of  August  then  next  following. 
The  sheriff,  accordingly,  on  the  12th  of  August  1824,  sold  the  land 
by  public  outcry  to  Dr  John  Simpson,  he  being  the  highest  bidder, 
for  3100  dollars.  Barnet  Aughinbaugh  stood  indebted  at  this  time 
to  Dr  Simpson  by  judgments  in  a  sum  amounting  to  nearly  3000 
dollars ;  and  it  was  agreed  between  them,  as  it  seems,  before  the 
sale  of  the  land  by  the  sheriff  took  place,  that  the  doctor  should  be- 
come the  purchaser  of  it  and  allow  Aughinbaugh  the  price  of  6000 
dollars  for  it,  to  be  paid  by  transferring  stock  in  the  Carlisle  Bank  to 
the  amount  of  3075  dollars,  which  he  owned,  and  which  Aughin- 
baugh, by  an  arrangement  with  the  bank,  was  to  give  towards 
liquidating  the  judgment  upon  which  the  execution  was  issued 
against  him  and  Clippinger ;  then  the  doctor  was  to  have  the 
amount  of  his  judgments  against  Aughinbaugh  paid  out  of  the 
balance  of  the  6000  dollars,  after  deducting  therefrom  the  amount  of 
the  bank  stock.  This  arrangement  was  carried  into  execution  im- 
mediately. A  deed  of  conveyance  for  the  land  was  executed  and 
acknowledged  to  Simpson  on  the  same  day  of  the  sale,  and  posses- 
sion of  it  given  to  him  immediately,  when  he  transferred  his  bank 
stock  to  Aughinbaugh  who  transferred  it  to  the  bank  in  part  satis- 
faction of  their  judgment  against  him.  Simpson  also  entered  satis- 
faction upon  his  judgments  against  Aughinbaugh.  Dr  Simpson 
after  this  had  possession  of  the  land  till  his  death :  some  time  after 
which,  he  having  died  intestate,  it  was,  in  the  usual  course  of  pro- 
ceeding had  upon  such  occasions  in  the  orphan's  court  of  Cumber- 
land county,  decreed  to  the  defendant,  William  Simpson,  the  eldest 
son  of  the  doctor,  who  agreed  to  take  it  at  the  valuation  of  4810 
dollars,  which  had  been  set  upon  it  by  the  inquest  awarded  by  the 
court  for  that  purpose.  This  decree  of  the  orphan's  court  was  made 
on  the  12th  of  May  1829,  when  he  took  possession  of  the  land,  which 
he  has  kept  ever  since  by  his  tenants. 

The  only  question  to  be  decided  in  this  case  is,  whether  the  lien 
originally  created  by  the  entry  of  the  judgment  in  favour  of  Brown 
upon  this  land,  still  continues  or  not. 

I  shall  treat  the  sale  made  of  the  land  in  this  case  to  Dr  John 
Sunpson  as  a  sale  made  in  effect  by  Barnet  Aughinbaugh  himself, 
and  not  as  a  judicial  sale  made  by  operation  of  law.  For  clearly 
the  sheriff  had  no  authority  to  sell  the  land  but  what  he  received 
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from  Aughinbaugh,  who  no  doubt  was  invested  at  the  time  with 
the  legal  title  to  it,  and  therefore  could  authorize  the  sheriff  to 
make  such  sale  as  he  did.  This  sale  then,  not  being  n  judicial  one, 
could  not  discharge  the  land  from  the  lien  of  the  judgment,  which 
was  certainly  in  full  force  at  that  time.  Had  it  been  a  judicial  sale, 
it  would  doubtless  have  discharged  the  lien  of  the  judgment. 

By  the  act  of  assembly  of  1798,  and  the  construction  put  on  it  by 
tiiis  court  in  the  cases  of  Black  v.  Dobson,  11  Serg.  fy  Rawle  94,  and 
Bombay  v.  Boyer,  14  Serg.  fy  Rawle  253,  the  lien  of  a  judgment 
will  expire  in  five  years  from  the  first  day  of  the  term  of  which  it  is 
entered,  unless  within  that  time  a  scire  facias  be  sued  out  for  the 
purpose  of  reviving  it ;  or  where  there  is  a  stay  of  execution  entered 
upon  the  record  of  the  judgment,  as  in  this  case,  then  within  five  years 
after  the  stay  shall  be  up.  In  this  case  the  judgment  was  entered 
on  the  23d  of  July  1819,  with  stay  of  execution  nine  months,  and 
according  to  the  rule  first  mentioned,  the  lien  of  the  judgment  would 
have  continued  to  the  22d  of  April  1825,  without  a  scire  facias. 
Adam  Snoddy  having  died  in  the  meantime,  a  scire  facias  was  issued 
on  the  22d  of  December  1824,  four  months  before  the  expiration  of 
the  five  years,  to  make  Barnet  Aughinbaugh,  his  administrator,  a 
party  to  the  judgment,  and  to  continue  the  lien  of  it  upon  the  real 
estate  of  the  deceased,  held  by  him,  within  the  county,  at  the  time 
it  was  entered.  This  scire  facias  was  served  upon  Barnet  Aughin- 
baugh alone,  as  the  administrator  of  Adam  Snoddy,  but  not  on  Dr 
John  Simpson,  nor  on  any  of  his  tenants  who  were  in  the  actual 
possession  of  the  land.  Now,  by  the  express  and  most  positive  direc- 
tion of  the  act  of  1798,  the  writ  of  scire  facias  sued  out  for  the  pur- 
pose of  continuing  the  lien  of  a  judgment,  must  be  served  upon  the 
terre-tenants  or  occupants  of  the  land,  where  there  are  any,  and 
so  it  has  been  ruled  by  this  court  in  the  case  of  Lusk  v.  Davidson. 
3  Penns.  Rep.  229.  The  lien  of  the  judgment  therefore  expires  as  to 
those  lands  which  have  been  sold  by  the  defendant  for  a  valuable 
consideration,  though  subject  to  the  judgment  at  the  time  of  the  sale, 
unless  the  scire  facias  sued  out  within  the  five  years  be  served  upon 
such  purchaser,  or  his  tenants  in  possession  of  the  land.  Hence,  the 
scire  facias  in  this  case,  not  being  served  upon  John  Simpson,  or  his 
tenants  who  were  in  the  actual  possession  of  the  land,  could  not 
continue  the  lien  of  the  judgment. 

But  it  has  been  argued  in  this  case,  that  inasmuch  as  the  debt  for 
which  the  judgment  was  had  in  favour  of  Thompson  Brown,  is  also 
secured  by  the  mortgage  ;  that  the  lien  of  it  is  preserved  and  conti- 
nued upon  the  land,  by  force  of  the  mortgage,  without  the  scire  facias. 
If  it  appeared  upon  the  face  of  the  record  of  this  judgment,  that  it 
was  given  fora  debt,  the  payment  of  which  was  secured  by  the  mort- 
gage, and  by  one  of  the  bonds  recited  in  it,  I  cannot  say  but  that  it 
would  be  so.  But  instead  of  that  appearing,  or  any  thing  else  that 
could  be  considered  sufficient  to  put  any  one  of  ordinary  sagacity  and 
caution  upon  inquiry,  so  as  to  have  led  to  a  discovery  of  the  judgment 
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being  entered  for  a  debt  secured  by  the  mortgage,  the  style  of  the 
action  would  rather  seem  to  indicate  that  it  was  not  for  the  same  or 
any  part  of  it.  From  the  record  of  the  judgment  it  may  be  very  fairly 
inferred,  that  it  was  given  for  a  debt  due  upon  a  bond  payable  to  Bar- 
net  Aughinbaugh  and  John  Clippinger  jointly ;  for  Thompson  Brown 
the  plaintiff,  in  the  style  of  his  action  shows  that  the  origin  of  his  title 
to  the  debt  on  the  bond,  was  by  a  joint  assignment  of  it  from  Barnet 
Aughinbaugh  and  John  Clippinger,  which  no  one  could  have  sup- 
posed would  have  been  made  of  any  other  bond  than  one  payable 
jointly  to  them.  There  being  no  declaration  or  statement  filed,  set- 
ting forth  on  the  record  the  terms,  precise  nature  and  forms  of  the  bond 
upon  which  the  debt  was  claimed,  and  for  which  the  judgment  was 
confessed,  the  style  of  the  action  was  the.  only  thing  on  record  that 
indicated  to  whom  the  bond  was  originally  made  payable.  From 
this,  then,  I  think  the  inference  that  it  was  payable  to  Aughinbaugh 
and  Clippinger  jointly,  was  irresistible.  But  all  the  bonds  mentioned 
in  the  mortgage  being  payable  to  Barnet  Aughinbaugh  alone,  the 
record  of  the  judgment  could  be  no  notice  to  Dr  Simpson  that  the 
debt  for  which  the  judgment  was  confessed  by  Snoddy  was  claimed 
upon  one  of  the  bonds  secured  by  the  mortgage.  And  as  to  his 
having  any  notice  in  fact  of  any  of  these  records  remaining  in  the 
hands  of  an  assignee  unpaid,  there  is  not  a  tittle  of  testimony  going 
to  show  it. 

It  is,  however,  further  contended,  that  Dr  Simpson  was  bound  to 
take  notice  of  the  mortgage  as  it  was  upon  record  in  the  county,  and 
to  know  whether  it  was  paid  or  not.  Admit  this  to  be  so;  but  then 
whom  was  he  bound  to  make  the  inquiry  at,  in  order  to  ascertain 
whether  it  was  paid  or  not  1  There  were  but  two  persons  named  in 
the  mortgage  on  record,  the  mortgagor  and  the  mortgagee  ;  and  it 
cannot  be  pretended  that  there  was  any  other  person  in  being  whom 
Dr  Simpson  had  the  means  of  knowing  that  he  was  bound  to  call 
on  to  obtain  information  of  on  this  point.  If  Adam  Snoddy  had  been 
living  at  the  time  the  doctor  bought  the  land,  it  will,  I  think,  be 
admitted  for  reasons  that  are  obvious,  that  he  would  not  have  been 
the  most  proper  person  for  the  doctor  to  have  called  on  to  be  informed 
whether  the  whole  of  the  mortgage  money  was  paid  or  not.  It  is 
well  known  lhat  debtors  oftentimes  for  various  reasons  are  not  will- 
ing to  acknowledge  their  indebtedness,  and  will  even  affirm  the 
payment  of  debts  contrary  to  the  truth.  Beside,  Adam  Snoddy,  if  he 
had  been  living  and  inquired  of  by  the  doctor  as  to  this  matter,  would 
have  forfeited  or  lost  nothing  by  saying  that  the  whole  of  the  mort- 
gage debt  was  paid,  when  it  fact  it  was  otherwise  ;  so  that  being 
subject  to  no  penalty  in  case  he  falsified,  the  inducement  to  speak 
the  truth  was  not  so  great  as  with  Aughinbaugh,  the  mortgagee  ; 
who,  if  inquired  at  for  such  purpose,  might  lose  or  forfeit  all  that 
was  due  to  him  on  the  mortgage,  in  case  money  really  were  due  on 
it,  by  declaring  that  nothing  was  due.  So  far,  then,  as  interest 
could  have  an  influence  in  prompting  Snoddy  or  Aughinbaugh  to 
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give  correct  information  with  regard  to  the  mortgage  debt,  whether 
it  was  paid  or  not,  it  was  decidedly  in  favour  of  Aughinbangh,  or, 
in  other  words,  in  favour  of  the  mortgagee.  He,  therefore,  is  to  be 
considered  the  most  proper  person  on  such  occasions,  to  inquire  of, 
whether  the  mortgage  has  been  paid  and  how  it  stands.  But  Aug- 
hinbangh in  this  case  being  the  administrator  of  Adam  Snoddy,  who 
\\  a-  dead  at  the  time  the  doctor  bought,  represented  Snoddy  as  well 
as  himself,  and  was  therefore  the  only  man  in  being  that  the  doctor, 
from  the  face  of  the  mortgage,  could  know  any  thing  of,  to  inquire 
at  on  the  subject.  Beside  there  were  other  matters  appearing  on 
record,  sufficient  to  satisfy  Dr  Simpson  or  any  other  person  about  to 
buy,  that  the  mortgage  debt  was  satisfied  or  extinguished  and  gone. 
After  giving  the  mortgage,  the  right  of  Snoddy,  the  mortgagor,  in 
the  land  was  taken  in  execution  at  the  suit  of  the  Carlisle  Bank, 
and  sold  at  public  auction  by  the  sheriff,  to  Barnet  Aughinbaugh, 
the  mortgagee,  who  accordingly  received  a  deed  of  conveyance  from 
the  sheriff,  duly  executed  and  acknowledged  in  open  court,  which  was 
put  on  record.  Aughinbaugh  then  being  owner,  or  at  least  appear- 
ing on  record  to  be  the  owner  of  the  whole  mortgage  debt,  and  by  the 
sale  of  the  sheriff  acquiring  the  right  to  all  the  mortgagor's  interest  in 
the  land,  became  the  owner  of  the  whole  fee  simple  and  of  the  fund 
out  of  which  the  debt  was  to  be  paid.  The  debt  necessarily  became 
thereby  extinguished  or  satisfied.  It  is,  if  possible,  a  stronger  case  in 
favour  of  the  extinguishment  of  the  debt  than  Purviance  v.  Lemmon, 
16  Serg.  ^  Rawle  292,  where  a  vendor  of  land,  by  articles  of  agree- 
ment, under  which  the  purchase  money  was  payable  by  annual  instal- 
ments, on  payment  of  which  the  title  was  to  be  transferred  to  the 
vendee,  after  having  received  some  of  the  instalments,  bought  the 
right  of  his  vendee  in  the  land  of  a  person  who  had  bought  it  pre- 
viously at  sheriff's  sale  ;  and  it  was  held  that  the  remaining  instal- 
ments thereby  became  satisfied  or  extinguished,  notwithstanding  the 
first  vendor  held  the  notes  of  his  vendee  for  the  payment  of  them. 
Dr  Simpson  seeing  all  these  proceedings  and  matters  upon  record, 
how  was  it  possible  that  even  a  suspicion  should  have  been  excited 
in  his  mind,  that  the  mortgage  debt  was  still  in  force  and  not  entirely 
satisfied  or  gone  for  ever1?  In  Irvine  ».  Campbell  et  al.,  6  Binn.  118, 
the  presumption  of  a  debt  being  paid  or  satisfied  which  had  been  a 
lien  upon  land,  was  carried  much  farther  in  favour  of  a  purchaser  of 
the  land,  and  much  beyond  what  is  requisite  in  this  case  in  order  to 
protect  the  doctor  in  his  purchase  from  Aughinbaugh.  In  that  case, 
the  owner  of  the  land  had  sold  and  conveyed  his  right  in  it  as  ex- 
pressed on  the  face  of  the  conveyance,  for  2800  dollars,  to  be  paid 
by  instalments,  of  which  800  dollars  were  to  be  paid  in  one  year 
thereafter,  and  the  residue  in  annual  instalments  of  300  dollars 
each.  The  grantee,  after  a  number  of  the  instalments  had  become 
payable,  some  of  which  only  being  paid  by  him,  sold  and  conveyed 
the  land  for  a  valuable  consideration,  which  he  received.  It  not 
appearing  that  the  second  purchaser  had  actual  notice  that  any 
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of  the  instalments  which  had  become  due  remained  unpaid,  it 
was  held  that  as  to  them  he  took  the  land  free  and  discharged, 
but  subject  to  the  instalments  becoming  due  subsequently.  So 
in  the  case  under  consideration,  the  whole  of  the  mortgage  debt 
having  become  payable  before  Dr  Simpson  purchased  the  land,  is  an 
additional  circumstance  to  fortify  the  presumption  that  he  had  a 
right  to  make,  that  it  was  all  satisfied,  and  that  the  land  stood  dis- 
charged from  it. 

From  the  view  which  I  have  taken  of  this  case,  I  consider  Dr 
Simpson  a  bonafide  purchaser  of  the  land  from  Barnet  Aughinbaugh 
for  a  valuable  consideration  without  notice  of  Thompson  Brown's 
claim  under  the  mortgage,  and  that  he  therefore  took  the  land  en- 
tirely freed  arid  discharged  from  it.  I  admit  that  the  assignment  of 
the  bond  to  Brown  was  an  implied  assignment  of  the  mortgage  pro 
tanto,  and  that  if  Dr  Simpson,  before  or  at  the  time  of  his  purchase, 
had  been  notified  of  it,  he  would  have  taken  the  land  subject  to  the 
payment  of  it ;  but  inasmuch  as  he  had  no  notice  of  it,  nor  yet  any 
thing  put  by  Brown  on  record  which  was  calculated  to  show  or  to 
give  notice  of  his  interest  in  the  mortgage,  Dr  Simpson,  or  the  defen- 
dant in  this  case  claiming  under  him,  is  not  to  be  affected  by  it. 
Secret  liens  or  trusts  are  not  to  be  encouraged  upon  any  species  of 
property  whatever;  but  in  no  case  can  such  a  thing  prevail  as  to  real 
estate  against  an  innocent  purchaser  of  it  for  a  full  and  valuable 
consideration  without  notice,  unless  our  recording  acts  are  to  be  over- 
turned and  set  aside. 

As  to  the  question  of  fraud,  there  was  no  evidence  given  on  the 
trial  of  the  cause  of  fraud  having  been  committed  or  intended  on 
the  part  of  Dr  Simpson  ;  nor  yet  of  circumstances  from  which  the 
jury  could  have  inferred  it :  and  it  would  therefore  have  been  error 
in  the  court  below  to  have  submitted  the  cause  to  the  jury  upon  that 
ground,  without  some  evidence  at  least  to  warrant  it. 

The  judgment  is  affirmed. 
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Kane  against  Fisher. 

If  an  action  of  covenant  be  brought  upon  an  article  of  agreement  for  the  sale 
of  land,  to  recover  a  part  of  the  purchase  money  due  when  the  suit  was  brought, 
and  the  defendant  sets  up  as  a  defence  defect  of  title,  because  of  incumbrances ; 
he  cannot,  in  a  subsequent  action  for  the  residue  of  the  purchase  money,  set  up 
the  same  matters  of  defence. 

In  an  action  of  covenant  to  recover  purchase  money  payable  in  instalments, 
brought  before  all  the  instalments  were  due,  the  plaintiff  in  his  declaration 
claimed  as  well  those  which  were  due  as  those  which  were  not  due  ;  and  the 
jury  found  for  the  plaintiff  a  certain  sum  "  due  to  the  plaintiff  at  the  institution 
of  the  suit."  Held,  that  this  recovery  was  not  a  bar  to  a  subsequent  action  to 
recover  the  instalment  not  due  at  the  institution  of  that  suit. 

A  vendor  of  land  is  not  liable  to  reimburse  a  vendee  the  expenses  of  defend- 
ing against  an  ejectment  in  which  the  plaintiff  failed  to  establish  his  title. 

In  an  action  by  the  assignees  of  an  insolvent  debtor,  it  cannot  be  objected  to 
their  recovery  that  they  have  not  shown  that  they  are  assignees  ;  unless  that 
fact  be  put  in  issue  by  a  special  plea. 

Circumstances  which  will  avoid  a  presumption  of  payment  from  lapse  of  time. 

APPEAL  from  the  circuit  court  of  Dauphin  county. 

This  action  was  tried  before  the  Chief  Justice  at  a  circuit  court 
lately  holden  for  the  county  of  Dauphin,  where  a  verdict  was  given 
against  the  defendant :  upon  which  he  moved  for  a  new  trial  ;  the 
motion,  however  was  overruled,  and  judgment  entered  upon  the  ver- 
dict. From  the  decision  of  the  circuit  court  upon  his  motion  for  a 
new  trial,  the  defendant  appealed. 

The  action  is  in  covenant,  and  founded  upon  articles  of  agreement 
under  seal  between  John  Kane,  the  assignor  of  the  plaintiffs  of  the 
one  part,  and  George  Fisher,  the  appellant,  of  the  other  part;  bearing 
date  the  4th  day  of  December  1804.  By  which  John  Kane,  the 
assignor  of  the  plaintiffs,  covenanted,  that  he  would,  on  or  before  the 
1st  day  of  April  then  next  ensuing,  grant,  bargain,  sell,  assure  and 
confirm  unto  the  said  George  Fisher,  his  heirs  and  assigns,  in  fee 
simple,  all  that  tract  of  land  situate  in  the  township  of  lower  Paxton, 
county  of  Dauphin  and  state  of  Pennsylvania,  bounded  and  de- 
scribed, &c.,  and  that  he  would  immediately  deliver  the  possession 
thereof  to  the  said  George  Fisher.  In  consideration  whereof,  the 
said  George  Fisher  did  thereby  covenant  and  agree  to  and  with  the 
said  John  Kane,  that  he  would  well  and  truly  pay  unto  the  said 
John  Kane  36  dollars  for  each  and  every  acre  that  might  be  con- 
tained in  the  said  tract  of  land,  on  actual  measurement  thereof  being 
made,  to  be  paid  in  the  following  manner  :  1000  dollars  in  hand  ; 
one  other  1000  dollars  on  the  1st  day  of  April  next  ensuing  the  date 
thereof,  when  the  deed  of  conveyance  was  to  t>e  delivered  to  the 
said  George  Fisher  ;  and  the  residue  of  the  consideration  money  in 
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four  equal  annual  payments — the  first  to  be  paid  on  the  1st  day  of 
April  1806,  and  so  on  yearly,  and  every  year  thereafter,  until  the 
whole  of  the  said  consideration  money  should  be  fully  paid  and  dis- 
charged. The  last  of  these  four  annual  instalments,  which,  accord- 
ing to  a  subsequent  measurement  of  the  land,  amounted  to  587  dol- 
lars 82  cents,  became  payable  on  the  1st  of  April  1809;  and  it  is  for  the 
recovery  of  this,  that  this  action  was  instituted  in  the  common  pleas 
of  Dauphin  county,  to  November  term  1830,  and  removed  into  the 
circuit  court  afterwards  for  trial. 

The  land  mentioned  as  the  subject  of  sale  in  the  articles  of  agree- 
ment, was  a  part  of  the  real  estate  of  John  Hamilton,  the  father-in- 
law  of  John  Kane,  who  had  died  intestate,  leaving  a  widow  and 
several  children,  of  whom  John  Kane's  wife  was  one.  After  the 
articles  of  agreement  were  entered  into,  a  proceeding  was  had  in  the 
orphan's  court  of  Dauphin  county,  whereby  a  tract  of  land,  of  which 
the  land  mentioned  in  the  articles  of  agreement  formed  but  a  part, 
was  decreed  by  the  said  court  to  John  Kane,  in  right  of  his  wife,  as 
one  of  the  heirs  at  law  of  the  said  John  Hamilton,  at  an  appraise- 
ment thereof  made,  amounting  to  11,160  pounds.  John  Kane  pro- 
cured releases  and  acquittances  from  all  the  other  heirs  of  John 
Hamilton,  who  were  of  full  age,  and  from  the  guardians  of  those  under 
age  ;  but  never  obtained  a  release  or  an  extinguishment  of  the  wi- 
dow's claim  to  the  interest  upon  one-third  of  the  appraisement  money, 
which  was  charged  upon  the  land.  He,  however,  joined  with  John 
Foster  and  John  Elder,  as  his  sureties  in  executing  a  bond  to  George 
Fisher,  conditioned  to  keep  George  Fisher  indemnified  against  the 
widow's  claim  to  her  interest ;  and  also  executed  a  deed  of  convey- 
ance jointly  with  his  wife,  for  the  land  described  in  the  articles  of 
agreement  to  George  Fisher.  The  deed  was  acknowledged  by 
Kane  and  his  wife  before  a  justice  of  the  peace,  but  the  certificate 
given  by  the  justice  of  the  acknowledgement  was  defective.  Mr 
Fisher  paid  the  first  1000  dollars  of  the  purchase  money,  and  got 
possession  of  the  land  immediately  upon  the  execution  of  the  arti- 
cles of  agreement,  which  he  has  kept  ever  since.  On  the  13th  of 
April  1805,  George  Fisher  also  paid  to  John  Kane  800  dollars  of  the 
second  1000  dollars,  when  it  was  agreed  between  them  by  an  in- 
dorsement made  to  that  effect  on  the  back  of  the  articles  of  agree- 
ment in  writing,  that  the  payment  of  the  balance  of  the  second  1000 
dollars  and  the  making  of  the  deed  of  conveyance  should  be  deferred 
to  the  15th  day  of  August  then  ne^  following.  Afterwards,  on  the 
27th  of  October  1807,  no  more  of  tne  purchase  money  having  been 
paid  by  Mr  Fisher,  John  Kane  tendered  to  him  the  deed  of  convey- 
ance, the  releases  and  the  bond  of  indemnity  already  mentioned, 
which  Mr  Fisher,  after  reading,  said  were  right,  but  that  he  had  not 
the  money  then  to  pay  him.  He  however  said  he  would  pay  it  in 
the  spring  following,  and  returned  the  papers  to  Mr  Kane;  who 
placed  them  in  the  hands  of  a  Mr  Laird,  then  a  gentleman  of  the 
bar  of  Harrisburg,  and  the  counsel  and  attorney  of  Mr  Kane.  Mr 
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Fisher,  at  some  subsequent  period,  got  these  papers  from  Mr  Laird 
for  inspection,  as  it  is  said  ;  and  about  1812,  upon  the  written  order 
of  John  Kane,  gave  up  the  bond  of  indemnity  to  John  Foster,  one 
of  the  obligors  named  in  it,  who  thereupon  destroyed  it. 

Afterwai'ds,  on  the  4th  of  January  1825,  Mr  Fisher  gave  a  mort- 
gage to  Jacob  Ridgway  to  secure  the  repayment  of  a  large  sum  of 
money  to  him,  upon  the  same  land  embraced  in  the  deed  of  convey- 
ance from  John  Kane  and  his  wife  to  him,  in  which  mortgage  the 
deed  of  conveyance  is  recited  as  the  link  in  the  chain  of  title  to  the 
land  connecting  it  with  the  mortgagor.  About  this  time,  the  deed 
of  conveyance  from  Kane  to  Fisher  was  put  on  record  ;  by  whom 
does  not  appear ;  it  is  said  it  was  done  by  Mr  Ridgway,  the  mort- 
gagee. Long  before  this,  however,  an  amicable  action  in  covenant 
upon  the  articles  of  agreement  was  entered  in  the  court  of  common 
pleas  of  Dauphin  county,  of  December  term  1808,  in  which  John 
Kane  was  plaintiff  and  George  Fisher  was  made  defendant.  A 
statement  of  the  plaintiff's  claim  was  first  filed  for  the  balance  only 
of  the  second  1000  dollar  instalment,  and  the  three  first  of  the  four 
following  annual  instalments  ;  but  afterwards,  on  the  28th  of  Janu- 
ary 1829,  the  action  being  still  pending,  a  declaration  by  leave  of 
the  court  was  filed  by  the  plaintiff's  attorney,  in  which,  after  reciting 
and  setting  out  the  articles  of  agreement  at  length,  and  a  subsequent 
agreement  between  the  parties  whereby  the  payment  of  a  part  of 
the  second  1000  dollar  instalment  and  the  making  of  the  deed  of 
conveyance  had  been  postponed  for  some  time,  it  is  assigned  for 
breaches  of  the  agreement,  that  "the  said  George  Fisher  did  not  pay 
to  the  said  John  Kane  the  said  sum  of  1000  dollars  on  the  1st  day 
of  April  1805,  nor  at  any  subsequent  time  according  to  a  post-modi- 
fication of  the  said  articles  of  agreement,  as  in  the  declaration  pre- 
viously set  forth  ;  and  that  the  said  George  Fisher  did  not  pay  to  the 
said  John  Kane  the  residue  of  the  said  consideration  money  in  four 
equal  yearly  payments  ;  the  first  to  be  made  on  the  1st  day  of  April 
1806,  and  so  on  yearly,  and  every  year,  until  the  said  consideration 
money  was  fully  paid  ;  viz.  587  dollars  82  cents  on  the  1st  day  of 
April  1806,  the  further  sum  of  587  dollars  82  cents  on  the  1st  day 
of  April  1807,  the  further  sum  of  587  dollars  82  cents  on  the  1st  day 
of  April  1808,  and  the  further  sum  of  587  dollars  82  cents  on  the  1st 
day  of  April  1809."  John  Kane,  during  the  pendency  of  this  action, 
took  the  benefit  of  the  insolvent  acts,  and  and  assigned  all  his  effects 
and  estate  for  the  benefit  of  his  creditors,  after  which  he  died. 

On  the  19th  of  July  1828,  his  death  was  suggested  on  the  record, 
and  his  widow,  Jane  Kane,  who  had  become  his  administratrix 
with  his  will  annexed,  substituted  herself.  Previously  to  this,  how- 
ever, about  the  year  1824,  Jane  Kane,  after  the  death  of  her  hus- 
band, brought  an  action  of  ejectment  against  George  Fisher  for  the 
land  sold  to  him  by  her  husband,  claiming  the  whole  of  it  as  heir  at 
law  of  her  father,  John  Hamilton.  In  which  action,  upon  trial 
thereof,  a  special  verdict  was  given  ;  whereupon  the  court  rendered 
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a  judgment  in  her  favour  for  an  undivided  seventh  part  of  the  land ; 
but  this  judgment  was  reversed  afterwards  by  the  supreme  court,  and 
a  venire  facias  de  novo  awarded.  Upon  a  second  trial  of  the  cause  in 
March  1830,  a  verdict  and  judgment  were  given  for  George  Fisher, 
the  defendant.  Then  at  a  special  court  of  common  pleas,  holden  by 
the  honourable  John  Reed,  president  judge  of  an  adjoining  district, 
and  the  associate  judges  of  the  court  of  common  pleas  of  Datfphin 
county,  at  Hurrisburg,  in  and  for  said  county,  on  the  20th  of  July 
1830,  the  trial  of  the  amicable  action  in  covenant  was  entered  on  by 
a  jury  called  and  sworn  for  that  purpose,  under  the  direction  of  the 
court,  which  continued  until  the  23d  day  of  the  same  month,  when 
the  jury  gave  a  verdict  for  the  plaintiff  in  the  following  words,  viz. 
"We  find  the  sum  of  1875  dollars  60  cents,  due  to  the  plaintiff 
at  the  institution  of  this  suit,  including  interest  to  this  day,  after  de- 
ducting 1401  dollars  67  cents  as  principal  of  a  dower,  and  inte- 
rest on  the  same  since  the  1st  day  of  April  1813  to  the  present 
lime:  the  said  dower  of  1401  dollars  67  cents  to  remain  in  the 
hands  of  the  defendant,  George  Fisher,  during  the  natural  life  of  the 
late  John  Hamilton's  widow,  now  widow  Mitchell;  and  at  her  death, 
or  upon  the  release  of  it,  to  be  paid  over  to  the  plaintiff,  the  payment 
of  which  to  be  secured  by  remaining  a  lien  on  the  land:  damages 
with  six  cents  costs."  Upon  this  verdict,  after  overruling  a  motion 
for  a  new  trial  made  by  the  defendant,  the  court  rendered  a  judg- 
ment of  quod  recuperat  as  to  the  1875  dollars  60  cents  and  costs  of 
suit :  which  was  afterwards  affirmed  by  this  court,  to  which  it  was 
removed  by  a  writ  of  error  sued  out  by  the  defendant.  The  judg- 
ment of  the  court  given  on  the  verdict  of  the  jury  was  not  considered 
as  operating  on  what  they  said  as  to  the  1401  dollars  67  cents;  be- 
cause that  was  merely  explanatory  of  the  principles  upon  which  they 
found  a  reduced  sum  for  the  plaintiff,  and  showing  at  the  same  time 
what  they  had  deducted  from  the  sum  that  otherwise  would  have 
been  the  plaintiff's  due,  had  it  not  been  for  the  incumbrance  of  the 
widow's  claim,  during  her  life,  upon  the  land.  The  recovery  thus 
had  in  this  action,  instituted  as  of  December  term  1808,  was  among 
other  things  pleaded  and  relied  on  as  a  bar  to  the  action  before  us  on 
appeal ;  and  on  the  trial  of  the  action  so  pleaded  in  bar,  the  defendant 
set  up  as  a  defence,  the  incumbrance  of  the  widow  Hamilton  or 
Mitchell's  claim  upon  the  land  ;  and  gave  in  evidence  all  the  mat- 
ters relating  thereto,  in  the  same  manner  and  to  the  same  extent 
that  he  did  on  the  trial  of  this  second  case — alleging,  among  other 
things,  that  he  had  never  accepted  of  the  deed  of  conveyance  from 
John  Kane  in  any  way  whatever;  and  in  short  produced  and  brought 
forward  every  thing  to  bear  in  his  defence  to  that  action,  that  he  did 
on  the  trial  of  the  latter  with  the  exception  of  a  former  recovery, 
presumption  of  payment  arising  from  lapse  of  time,  and  the  claim  of 
an  allowance  for  moneys  and  expenses  disbursed  and  incurred  in  de- 
fending against  the  claim  of  the  widow  of  John  Kane  in  the  action 
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of  ejectment  brought  by  her  against  the  defendant  which  has  been 
already  mentioned. 

The  jury  found  a  verdict  for  the  plaintiff,  which  the  defendant 
moved  to  set  aside  for  the  following  reasons: 

First.  The  court  charged  the  jury,  that  if  they  believed  that  the 
defendant  accepted  the  deed  given  by  John  Kane  and  Jane  his  wife 
to  him,  in  evidence  in  the  cause,  they  should  find  for  the  plaintiffs 
the  amount  of  the  debt  and  interest  claimed  by  them  ;  notwithstand- 
ing the  estate  thereby  conveyed  was  incumbered  by  an  outstanding 
estate  in  dower  or  thirds  to  the  widow  of  the  late  John  Hamilton 
deceased,  from  whom  it  descended  to  his  heirs,  and  decreed  by  the 
orphan's  court  of  Dauphin  county  to  the  said  John  Kane,  subject  to 
the  payment  of  a  much  larger  sum  than  the  plaintiffs  claim  to  the 
widow :  which  is  error. 

Second.  The  court  charged  the  jury  that  he  had  some  doubts  as 
to  the  law  on  this  point,  inasmuch  as  a  former  jury  had,  in  another 
cause  between  the  same  parties,  appropriated  1406  dollars  67  cents 
out  of  the  purchase  money,  as  a  fund  to  meet  the  incumbrance,  to 
the  widow,  of  more  than  double  that  amount,  without  the  consent 
of  the  said  defendant  or  the  widow,  but  which  doubts  could  be  set- 
tled by  the  supreme  court,  on  a  motion  for  a  new  trial,  and  on  an 
appeal.  In  this,  it  is  believed,  there  is  error,  inasmuch  as  the  court 
ought  to  have  charged  the  jury  that  no  such  power  existed  without 
the  consent  of  the  defendant  and  the  widow  to  apportion  the  dower 
or  thirds  between  the  purchasers  of  a  tract  of  land  on  which  it  was 
in  gross,  and  particularly  so,  as  the  part  of  the  finding  of  the  former 
jury  was  reversed  in  error  by  the  supreme  court. 

Third.  The  court  charged  the  jury  that  there  might  be  doubts  as 
to  the  operation  of  the  plea  of  former  recovery,  but  that  they  should 
find  for  the  plaintiffs,  and  all  could  be  corrected  in  6anfc,  on  an  ap- 
peal to  the  supreme  court:  when  the  court,  it  is  believed,  should 
have  charged,  that,  as  the  cause  of  action  was  the  same  in  both 
suits,  and  nothing  in  the  record  to  show  that  it  was  not  submitted 
to  the  former  jury,  it  was  a  bar  to  a  recovery  by  the  plaintiffs  in  this 
action. 

Fourth.  The  court  charged  the  jury  that  the  defendant  was  not 
entitled  to  deduct  his  expenses  and  counsel  fees  from  the  plaintiff's 
claim,  for  defending  the  ejectment  of  Jane  Kane  against  him  for  the 
lands  in  question  given  in  evidence  :  this  is  error  ;  a  reasonable  al- 
lowance, under  all  the  circumstances,  should  have  been  made. 

Fifth.  By  the  terms  of  the  articles  of  agreement,  John  Kane  was 
to  convey  an  estate  in  fee  unincumbered  ;  the  court  therefore,  it  is 
believed,  should  have  charged  the  jury  that  while  the  estate  was 
incumbered  to  a  much  larger  amount,  John  Kane  nor  his  repre- 
sentatives could  not  recover,  particularly  as  John  Kane  died  insol- 
vent while  the  incumbrance  remained. 

Sixth.  That  as  in  this  case  the  plaintiffs  rely  on  a  parol  con- 
tract, the  terms  of  which  depend  on  the  testimony  of  James  Mont- 
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gomery,  Esq.,  it  is  believed  that  as  the  bond  of  indemnity  mentioned 
in  the  testimony  of  himself  and  John  Foster,  Esq.  was,  in  part,  the 
foundation  of  this  agreement,  which  was  afterwards  delivered  up,  on 
the  order  of  the  then  plaintiff,  John  Kane,  to  Mr  Foster,  and  by^him 
destroyed,  the  contract  was  rescinded  ;  the  plaintiff  cannot  therefore 
recover  without  completely  indemnifying  the  defendant. 

Seventh.  The  court,  under  the  evidence  in  this  cause,  ought  to 
have  charged  the  jury  that,  as  the  plaintiffs  did  not  show  that  they 
were  the  assignees  of  John  Kane,  they  could  not  recover. 

Eighth.  That  as  more  than  twenty-one  years  had  elapsed  be- 
tween the  time  the  money  sued  for  became  due  and  the  institu- 
tion of  the  suit,  this,  in  conjunction  with  the  former  recovery  and 
the  evidence  in  the  cause,  was  a  positive  bar  to  the  plaintiff's  right 
to  recover ;  and  so  the  court  ought  to  have  charged  the  jury. 

Ninth.  The  verdict  is  against  the  law  and  the  evidence  in  the 
cause. 

The  motion  for  a  new  trial  was  overruled,  and  the  defendant 
appealed. 

«/.  •/?.  Fisher^  for  appellant.  The  acceptance  of  the  deed  of  con- 
veyance, even  if  the  defendant  did  so,  will  not  prevent  him  from 
availing  himself  of  a  defence  to  the  amount  of  subsisting  incum- 
brances.  Hart  v.  Porter,  5  Serg.  fy  Rawle  204;  2  Chan.  Cas.  19; 
3  P.  Wms  309 ;  Sug.  Vend.  210,  243 ;  4  Bro.  Chan.  Rep.  88. 

The  widow's  dower  is  yet  a  subsisting  incumbrance  upon  the 
land.  It  is  no  answer  to  this  objection,  that,  the  amount  of  it  was 
ascertained  in  the  former  trial,  for  the  widow  was  not  a  party  to  that 
action,  and  is  not  bound  by  any  thing  which  resulted  from  it.  Phil. 
Ev.  227;  1  Stark.  Ev.  190;  Huber  v.  Burk,  11  Serg.  fy  Rawle  246; 
Cassel  v.  Cook,  8  Serg.  fy  Rawle  293. 

The  contract,  with  its  modification,  was  set  out  as  the  plaintiffs 
cause  of  action;  and  a  material  part  of  it,  which  was  for  the  benefit  of 
the  defendant,  was,  that  he  should  have  a  bond  of  indemnity  against 
incumbrances.  This  bond  was  withdrawn  and  destroyed,  at  the 
instance  of  the  plaintiff;  he  will  not,  therefore,  be  permitted  to  de- 
rive a  benefit  from  a  contract,  a  part  of  which  he  has  annulled.  Pow. 
on  Con.  417. 

An  issue  upon  the  plea  of  a  former  recovery  is  determinable  fiom 
the  record.  If  it  were  not  so,  all  the  evidence  given  in  the  first 
trial,  what  the  points  made  were,  what  the  charge  of  the  court, 
which  is  not  always  in  writing,  and  upon  what  parts  of  that  evi- 
dence the  jury  founded  their  verdict,  would  all  be  the  subject  of 
parol  evidence  in  the  second  trial;  this  would  be  so  inconvenient, 
and  lead  to  so  much  uncertainty  of  conclusion,  as  to  render  neces- 
sary the  adoption  of  the  rule  that  the  inquiry  must  be  confined  to 
the  evidence  contained  on  the  record.  If  this  record,  therefore,  ex- 
hibits the  same  claim  which  was  once  before  made,  insisted  upon 
by  the  plaintiff  and  determined  by  a  verdict  and  judgment,  the  plain- 
tiff is  concluded.  1  Stark.  Ev.  199 ;  Ritchter  v.  Campbell,  3  Wils. 
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304;  1  Tidd.  Prac.  529,  688.  If  a  plaintiff  has  several  causes  of 
action,  which  he  may  and  does  join,  he  may  enter  a  nolle  prosequi  as 
to  any  one.  1  Saund.  207,  note  2;  Irvin  r.  Knox,  10  Johns.  Rep. 
365;  Flatter  v.  Best,  11  Johns.  Rep.  530;  Warringion  v.  Paitie,  15 
Johns.  Rep.  432 ;  Brockway  v.  Kinney,  2  Johns.  Rep.  210 ;  Wheeler 
«.  Van  Houton,  12  Johns.  Rep.  311.  In  the  former  suit  the  plaintiff 
had  several  causes  of  action,  did  join  them,  and  took  a  verdict  in 
judgment  upon  his  declaration  as  it  was. 

Alricks  and  Jtf'C/ure,  for  appellees  (whom  the  court  requested  to 
confine  their  argument  to  the  question,  Whether  the  former  recovery 
was  a  bar  to  the  present. action). 

In  the  former  action,  the  defence  might  have  been  made  upon 
the  plea  of  payment,  with  leave,  &c.,  and  it  would  not  have  been 
necessary  that  any  part  of  the  evidence  given  should  have  been 
reduced  to  writing,  or  made  part  of  the  record  :  the  jury  might  have 
defalked  the  whole  amount  of  the  incumbrance,  and  the  record 
would  not  show  why  that  defalcation  was  made.  Hence  the  ne- 
cessity of  showing  by  parol,  that  the  same  defence  was  made,  evi- 
dence given  to  sustain  it,  and  that  it  was  actually  allowed  by  the 
jury.  But  in  this  case  the  record  does  show,  that  the  cause  of 
action  in  the  present  suit  was  not  due  when  the  former  one  was 
instituted,  and  the  verdict  (which  is  special)  shows  that  it  was  not 
allowed  by  the  jury.  Miller  v.  Ralston,  1  Serg.  fy  Rawle  309  ;  Reed 
t?.  Collins,  5  Serg.  fy  Rawle  351. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  first,  second,  fifth  and  sixth  reasons  relate 
exclusively  to  those  matters  which  were  all  given  in  evidence,  and 
made  the  ground  of  defence  by  the  defendant,  in  the  first  action  of 
covenant  against  him,  instituted  in  1808.  They  were  not  only  all 
passed  upon  and  decided  in  that  action  by  the  court  and  jury,  but 
the  defendant  gained  a  very  important  advantage  on  account  of 
them.  A  deduction  of  upwards  of  1400  dollars  was  made  by  the 
jury  from  the  plaintiff's  demand,  and  from  what  would  otherwise 
have  been  clearly  given  him,  as  his  due,  by  the  jury,  had  not  those 
things  been  set  up  by  the  defendant  as  a  defence.  He  having  got 
all  that  the  jury  thought  he  had  a  right  to  claim,  under  the  par- 
ticular circumstances  of  the  case,  must  be  considered  as  having 
obtained  a  complete  compensation  for  and  on  account  of  the  in- 
cumbrance upon  the  land,  and  defect  of  title  on  the  part  of  Kane, 
as  well  as  any  other  delinquency  in  not  having  fulfilled  and  per- 
formed punctually  all  and  singular  those  things  contained  in  the 
articles  of  agreement  upon  his  part  to  be  performed.  Then  is  it 
reasonable  that  the  defendant  should  be  permitted  to  avail  himself 
of  the  same  defence  a  second  lime,  and  to  obtain  compensation  again 
for  the  same  injury  ?  Surely  not.  It  is  totally  immaterial,  where 
an  incumbrance  exists  upon  real  estate  at  the  time  of  the  sale  thereof, 
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whether  the  vendee  of  it  obtains  compensation  for,  or  indemnity 
against  it,  as  plaintiff,  in  an  action  brought  by  him  against  the  ven- 
dor for  that  purpose,  or  in  an  action  brought  against  him  by  the 
vendor  for  the  purchase  money,  by  setting  it  up  as  a  defence,  and 
obtaining  an  adequate  deduction  from  the  purchase  money  sought 
to  be  recovered  from  him,  according  to  the  estimate  which  (he  jury 
may  think  proper  to  make  of  it.  And  whatever  result  shall  attend 
his  attempt,  either  as  a  plaintiff  or  a  defendant,  to  obtain  compensa- 
tion for  such  injury,  he  will  be  bound  and  concluded  by  it.  He  can* 
not  have  a  second  action  for  the  same  cause,  nor  yet  make  it  the 
ground  of  a  second  defence  in  a  subsequent  action,  after  a  recovery 
had  against  him  in  the  first ;  nor  can  he,  after  having  obtained  repa- 
ration in  either  form,  or  even  after  having  taken  his  chance  for  it, 
bring  and  sustain  a  suit  for  it,  or  make  it  the  subject  of  a  defence 
afterwards.  And  the  effect  in  law  would  be  precisely  the  same, 
after  having  submitted  the  matter  to  a  jury  once,  whether  he  suc- 
ceeded in  obtaining  any  thing  on  account  of  it  or  not.  He  will  be 
concluded  by  the  decision  until  set  aside  or  reversed  ;  and  as  long  as 
it  remains  in  force  and  unreversed,  it  will  be  a  good  bar  to  any  fu- 
ture attempt  to  recover  reparation  or  indemnity  for  the  same  cause. 
All  the  authorities  cited  by  the  counsel  for  the  defendant  to  support 
his  plea  of  a  former  recovery,  are  full  to  this  effect.  I  will,  however, 
only  refer  to  Curtis  v.  Groat,  6  Johns.  Rep.  168;  Jones  v.  Scriven, 
8  Johns.  Rep.  453. 

The  third  reason  is,  that  the  Chief  Justice  misdirected  the  jury  in 
advising  them  that  the  recovery  of  the  plaintiff  in  the  former  action 
was  no  bar  to  the  recovery  of  the  plaintiffs  in  this  case.  It  is  cer- 
tainly true  that  the  instalment  of  the  purchase  money  for  which  this 
action  is  brought,  was  likewise  included  in  the  plaintiff's  declara- 
tion in  the  former  action,  and  the  non  payment  of  it  assigned  as  a 
breach,  as  well  as  all  the  preceding  instalments,  excepting  the  first, 
which  was  paid  at  the  time  of  sealing  and  delivering  the  articles  of 
agreement.  But  then  it  appears  from  the  face  of  the  record  of  the 
suit  that  it  was  not  due  or  payable  at  the  time  the  suit  was  insti- 
tuted, and  that  the  plaintiff,  therefore,  had  no  right  to  demand  it  in 
that  action.  I  am  not  satisfied  but  that,  in  the  absence  of  all  testi- 
mony to  the  contrary,  we  ought  to  presume  that  this  last  instalment 
was  excluded  by  the  jury  from  their  consideration,  in  making  their 
verdict  in  the  former  action,  as  it  was  not  payable  at  the  time  of 
instituting  it.  If  a  plaintiff,  in  an  action  for  defamation,  join  words, 
in  the  same  count  of  the  declaration,  which  are  not  actionable,  with 
those  that  are ;  and  the  jury  give  damages  for  a  certain  amount, 
generally  in  favour  of  the  plaintiff,  without  saying  for  what  words, 
and  judgment  of  the  court  be  rendered  on  the  verdict :  it  will  be  pre- 
sumed that  the  damages  were  given  entirely  on  account  of  the 
actionable  words  ;  though  it  would  be  otherwise  where  they  are  set 
forth  in  different  counts. 

In  Crouse  v.  Miller,  10  Serg.  fy  Rawle  155,  where  a  suit  was 
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brought  in  November  1818,  and  one  count  in  the  declaration  averred, 
that  in  consideration  that  the  plaintiff,  at  the  special  instance,  &c. 
of  the  defendants,  agreed  to  suffer  them  to  occupy  certain  premises 
for  the  term  of  four  years,  commencing  in  August  1816,  and  to  board 
one  of  the  defendants ;  that  plaintiff  did  suffer  them  to  occupy  the 
same  for  the  term  of  four  years,  and  boarded  one  of  the  defendants, 
according  to  the  term  of  the  said  agreement,  and  a  general  verdict 
was  given  for  the  plaintiff:  it  was  held  by  this  court,  that  though 
on  demurrer  it  would  have  been  bad,  yet  after  verdict  it  would  not 
be  intended  that  the  jury  gave  damages  on  account  of  the  time  laid 
in  the  declaration  subsequent  to  the  inception  of  the  suit,  and  there- 
fore was  good.  So  in  the  case  of  Yaldon  v.  Hubburb,  Com.  Rep.  231, 
the  same  principle  is  fully  sustained,  and  held  that  it  was  impossible 
that  the  jury  could  be  presumed  to  have  given  damages  for  the  time 
charged  in  the  declaration  after  bringing  the  suit.  But  the  case 
before  us  is  clear  of  all  difficulty  on  this  score;  for' the  jury,  in  ex- 
press terms,  by  their  verdict,  have  repelled  all  presumption  of  their 
having  given  damages  for  or  on  account  of  any  part  of  the  plaintiff's 
claim  which  became  payable  after  the  institution  of  the  suit.  Their 
language  is,  "  we  find  1875  dollars  60  cents  due  to  the  plaintiff  at 
the  institution  of  the  suit." 

None  of  the  cases  referred  to  by  the  defendant's  counsel  seem  to 
meet  or  come  up  to  the  present  one  fully.  It  appears  to  me,  how- 
ever, that  the  case  of  Bull  v.  Hopkins,  7  Johns.  22,  decides  the  very 
principle  involved  in  this.  There  the  defendant  pleaded  a  former 
action  and  trial  between  him  and  the  plaintiff,  in  which  the  plaintiff 
set  off  his  demand  against  that  of  the  defendant  wherein  he  was 
then  plaintiff;  yet  notwithstanding  the  plaintiff  had  actually  brought 
forward  the  same  demand,  which  he  was  then  seeking  to  recover  in 
the  second  action,  and  urged  before  the  jury  to  have  it  set  off  in  the 
former  action  against  him  by  the  defendant  in  the  second,  he  was 
permitted  to  show  that  his  demand  was  not  then  actually  due  and 
that  the  jury  for  that  reason  rejected  it;  and  accordingly,  upon  show- 
ing this,  he  succeeded  in  his  suit.  Now  although  the  plaintiffs  here 
sought  to  recover  the  same  money  in  the  former  action  which  they 
sued  for  in  this,  yet  as  the  defendant  then  resisted  it  upon  the 
ground  that  it  was  not  payable,  as  well  as  on  other  grounds,  and 
obtained  a  direction  from  the  court  to  the  jury  that  they  could  not 
allow  it  to  the  plaintiff  because  it  was  not  payable  at  the  commence- 
ment of  the  suit,  and  the  jury  accordingly  rejected  it  on  that  ground, 
it  would  be  highly  unjust  to  hold  that  the  plaintiffs,  by  their  reco- 
very in  that  action  of  other  moneys,  were  thereby  barred  from  reco- 
vering, in  the  present  action,  that  which  was  rejected  there  because 
it  had  not  become  payable  before  the  institution  of  the  suit.  I  am 
also  satisfied  that  there  is  no  technical  rule  of  law,  making  the  reco- 
very in  the  former  action  a  bar  to  the  present.  If  the  defendant  had 
not  objected  to  it  on  the  ground  that  it  was  not  payable  when  the 
suit  was  brought,  and  the  jury  had  not  disallowed  it  for  that  reason; 
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then,  upon  that  being  shown,  it  would  doubtless  be  otherwise.  King 
v.  Fuller,  3  Games' s  Rep.  152. 

The  fourth  reason  is,  that  the  jury  were  advised  by  the  Chief  Jus- 
tice not  to  allow  the  defendant's  claim  for  moneys  and  expenses  dis- 
bursed and  incurred  by  him  in  defending  the  land  against  the  claim 
of  the  widow  Kane,  to  be  defalked  from  the  plaintiff's  claim.  In 
this  I  can  perceive  no  error.  The  claim  of  the  widow  Kane  ulti- 
mately proved  to  be  unlawful ;  and  it  is  only  lawful  claims  to  the 
land  sold  by  Kane  to  the  defendant,  that  Kane  or  those  standing  in 
his  shoes  were  bound  to  defend  against :  consequently  the  defendant 
had  no  right  to  call  upon  Kane,  or  those  representing  him,  to  defend 
against  the  claim,  nor  yet  to  be  reimbursed  out  of  Kane's  estate,  the 
costs  and  expenses  to  which  he  may  have  been  put  in  defending 
against  the  widow  Kane's  claim. 

The  seventh  reason  is,  that  the  plaintiffs  not  having  shown,  on 
the  trial  of  the  cause,  by  proper  evidence,  that  they  were  the  assign- 
ees of  John  Kane,  duly  appointed  under  the  insolvent  acts,  that  the 
Chief  Justice  ought,  therefore,  to  have  directed  the  jury  that  the 
plaintiffs  were  not  entitled  to  recover,  and  could  not  sustain  this 
action.  It  is  a  sufficient  answer  to  this  objection,  that  the  pleadings 
have  not  put  the  fact,  whether  the  plaintiffs  are  the  assignees  of 
John  Kane  or  not,  in  issue ;  on  the  contrary,  that  they  are  such, 
appears,  by  the  pleas  of  the  defendant,  to  be  admitted,  and  therefore 
it  was  unnecessary  for  the  plaintiffs,  on  the  trial  of  the  cause,  to 
give  evidence  of  it. 

The  eighth  reason  is,  that  more  than  twenty  years  having  elapsed 
from  the  time  the  money  in  question  became  payable,  according  to 
the  terms  of  the  contract,  and  the  time  of  commencing  this  action 
for  the  recovery  of  it ;  that  the  jury  ought  to  have  presumed  it  paid, 
and  that  the  Chief  Justice  ought  to  have  advised  them  to  that  effect. 
Here  it  is  necessary  to  observe  that  on  the  28th  of  January  1829, 
the  plaintiffs  in  the  first  suit  filed  a  new  declaration,  embracing  the 
money  in  question,  and  making  a  demand  of  it,  which  was  at  least 
two  months  before  the  twenty  years  had  run ;  now  although  this 
demand  was  not  made  in  such  a  way  as  to  render  it  effectual,  yet  I 
consider  it  sufficient  to  prevent  the  presumption  of  payment  from 
arising  through  mere  lapse  of  time.  Beside,  if  the  claim  in  this  case 
had  not  been  made  at  all  in  the  former  suit,  I  would  still  consider 
the  pendency  of  that  suit,  brought  to  recover  prior  instalments  upon 
the  same  articles  of  agreement  the  payment  of  which  was  resisted 
by  the  defendant  upon  the  ground  that  he  had  not  received  a  good 
title  clear  of  incumbrances  for  the  property  purchased  by  him  under 
the  articles,  sufficient  to  repel  the  presumption  of  payment  of  the 
subsequent  instalment  not  then  payable,  as  long  as  the  former  suit 
remained  pending  and  undetermined. 

There  is  nothing  in  the  ninth,  and  only  remaining  reason,  which 
is,  that  the  verdict  is  against  law  and  the  evidence  given  in  the 
cause  ;  for  it  appears  to  be  in  conformity  to  both. 

The  judgment  is  affirmed. 
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Moore  against  Shelly. 

If  the  vendeo  of  land  discover,  before  he  has  paid  the  consideration  money 
or  any  part  of  it,  that  the  property  is  subject  to  an  incnmbrance  which  the 
vendor  cannot  discharge,  he  has  a  right  to  insist  upon  rescinding  the  contract, 
and  may  refuse  to  pay  for  it,  or  to  do  any  act  towards  carrying  it  into  execution. 

ERROR  to  the  common  pleas  of  Schuylkill  county. 

Gaius  Moore,  the  plaintiff  in  error,  who  was  also  the  plaintiff  be- 
low, brought  this  action  in  the  court  of  common  pleas  of  Schuylkill 
county,  against  Joseph  Shelly,  the  defendant,  to  recover  damages  on 
account  of  his  having  refused  to  perform  his  covenants  made  with 
the  plaintiff,  according  to  certain  articles  of  agreement  mutually 
sealed  and  delivered  between  them,  on  the  4th  day  of  February  1832. 
By  the  articles  of  agreement  the  plaintiff,  for  the  consideration  of 
3700  dollars,  to  be  paid  by  the  defendant  in  the  manner  therein 
mentioned,  did  covenant  with  the  defendant,  that  he  would  "well 
and  sufficiently  grant,  sell,  release  and  convey  to  the  said  Joseph 
Shelly,  his  heirs  or  assigns,  or  to  whom  he  should  appoint  or  direct, 
a  house  and  lot  of  ground  situated  in  the  town  of  Pottsville,  then 
occupied  by  the  plaintiff,  and  to  give  to  him  possession  thereof,  on 
the  1st  day  of  April  then  next  ensuing:  100  dollars  of  the  pur- 
chase money  was  to  be  paid  in  repairing  boats  in  the  course  of  the 
next  summer  following,  and  1900  dollars  thereof  in  canal  boats,  to 
be  delivered  at  different  times  fixed  on  in  the  agreement,  between 
the  day  of  making  it  and  the  1st  day  of  January  then  next  ensuing, 
when  the  last  of  the  boats,  with  which  the  1900  dollars  were  to  be 
paid,  was  to  be  delivered  ;  and  upon  the  delivery  of  which  the  plain- 
tiff was  to  make  to  the  defendant  a  deed  of  conveyance  for  the  house 
and  lot.  The  balance  of  the  purchase  money,  being  1700  dollars, 
was  to  be  paid  in  money,  and  secured  by  a  bond  from  the  defendant 
to  the  plaintiff,  accompanied  by  a  mortgage  upon  the  property,  pay- 
able in  five  years,  with  interest,  from  the  time  of  making  the  agree- 
ment. 

On  the  1st  of  April  following,  the  date  of  the  agreement,  the  plain- 
tiff offered  to  give  the  defendant  the  possession  of  the  house  and  lot; 
but  he  refused  to  receive  it,  and  refused  likewise  to  perform  any  of 
the  agreement  between  them,  without  assigning  any  reason  for  his 
determination  not  to  comply  with  it.  Anterior,  however,  to  the 
making  of  the  agreement,  the  plaintiff  had  given  two  mortgages  upon 
the  house  and  lot,  one  to  secure  the  payment  of  1000  dollars  on  the 
8th  of  January  1839,  with  interest  thereon,  and  the  second  for  the 
payment  of  700  dollars,  to  be  paid  on  the  4th  of  November  1839, 
with  interest  thereon,  payable  semi-annually.  Both  of  these  mort- 
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gages  were  registered  before  the  time  of  making  the  agreement,  but 
it  did  not  appear  that  the  defendant  had  any  notice  of  their  existence 
at  that  time. 

The  court  below  charged  the  jury  that  the  plaintiff  could  not  sus- 
tain this  suit,  and  that  their  verdict  ought  to  be  for  the  defendant, 
which  was  accordingly  given.  To  this  charge  of  the  court  the 
plain  tiff  excepted. 

Farqhuar  and  Bannon,  for  plaintiff  in  error,  cited,  1  Saund.  328,  in 
note;  Robb  v,  Montgomery,  20  Johns.  Rep.  19;  Greenby  v.  Chee- 
vers,  9  Johns.  Rep.  126;  1  Chit.  PI.  109;  3  Wash.  C.  C.  Rep.  714; 
Negley  v.  Stewart,  10  Serg.  fy  Rawle  207;  Edgar  v.  Bois,  11  Serg. 
#  Rawle  450. 

Loeser,  for  defendant  in  error,  cited,  Judson  v.  Wass,  11  Johns. 
Rep.  525  ;  Sug.  Fend.  206,  243  ;  Tucker  v.  Woods,  12  Johns.  Rep. 
190;  Hampton  v.  Speckenagle,  9  Serg.  <£•  Rawle  212;  Funk  v. 
Voneida,  11  Serg.  fy  Rawle  109. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — I  take  it  to  be  well  settled,  that  the  situation  of  a 
party  who  enters  into  an  agreement  for  the  sale  of  real  estate,  and 
binds  himself  to  make  an  indefeasible  title  for  it  to  the  purchaser  at 
a  given  day,  must  be  such  as  to  show  that  he  has  it  in  his  power  to 
do  so.  If  there  be  incumbrances  upon  it  at  the  time  of  the  agree- 
ment, but  such  in  their  nature  as  the  vendor  can  remove  at  his  own 
will  and  pleasure  by  the  time  that  he  has  bound  himself  to  make 
the  title  to  the  purchaser  for  the  property  clear  of  incumbrances; 
and  the  purchase  money,  or  a  portion  of  it,  becomes  payable  during 
the  interim  :  they  will  not,  unless  fraud  should  appear  to  have  been 
practised  by  the  vendor,  be  a  sufficient  objection  to  the  payment  of 
the  money.  I  do  not,  however,  consider  the  circumstance  of  its  not 
appearing  that  the  vendor,  either  at  or  before  the  time  of  making  the 
agreement,  informed  the  vendee  of  the  incumbrances,  where  they 
are  upon  record,  sufficient  evidence  of  fraud  to  set  the  contract  aside. 
And,  on  the  other  hand  again,  it  is  possible  that  their  being  on 
record  may  not  be  sufficient  to  affect  the  defendant  to  the  same 
extent,  in  all  cases,  that  notice,  in  fact,  of  their  existence  would  do; 
but  certainly  their  registry  is  not  sufficient  to  deprive  him  of  relief, 
where  they  are  such  as  cannot  be  removed  by  the  vendor,  or  plaintiff, 
by  the  mere  exercise  of  his  own  will  and  power,  within  the  time 
that  he  is  bound  to  make  an  indefeasible  title,  to  the  purchaser,  for 
the  property.  If  the  vendee  discovers,  before  he  has  paid  the  consi- 
deration, or  any  part  of  it,  that  the  property  is  under  incumbrances 
which  the  vendor  cannot  discharge,  he  has  a  right  to  insist  upon 
rescinding  the  contract,  and  therefore  may  refuse  to  pay  for  it,  or  to 
do  any  thing  on  his  part  towards  carrying  it  into  execution.  This 
doctrine  is  fully  established  by  the  case  of  Jackson  t?.  Hasbrouck, 
ir. — HH 
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12  Johns.  Rep.  190,  where  the  court  say,  "  the  proof  in  the  case  shows 
conclusively  that  the  property  to  be  conveyed  by  the  plaintiff  to  the 
defendant  was  under  lease,  and  that  the  time  would  not  expire  until 
long  after  the  bargain  between  those  parties  was  to  have  been  con- 
summated, and  this  brings  it  within  the  principle  decided  by  this 
court  in  Judson  v.  Wass,  11  Johns.  Rep.  525.  In  this  latter  case, 
some  land  was  sold  to  the  defendant  at  auction,  and  the  terms  of 
sale  subscribed  by  him.  The  land  was  subject  to  a  mortgage  that 
was  registered,  but  not  payable  until  after  the  time  when  the  defend- 
ant was  to  pay  part  of  the  purchase  money,  to  receive  a  deed  of  con- 
veyance with  general  warranty,  and  to  secure  the  residue  of  the 
purchase  money  by  bond  and  mortgage :  and  the  court  held,  and 
say,  "  that  as  the  plaintiff  was  not  in  a  situation  to  convey  a  title, 
the  defendant  was  not  bound  to  perform  the  agreement  on  his  part." 
So  in  the  case  of  Hampton  v.  Speckenagle,  9  Serg.  fy  Rawle  222,  it 
was  ruled  by  this  court  that  though,  before  the  day  for  making  the 
deed  of  conveyance,  the  vendee  denied  that  he  made  the  purchase, 
yet  if  the  land  is  subject  to  incumbrances  not  declared  at  the  time  of 
the  sale,  the  vendor  must  satisfy  the  jury,  beyond  all  doubt,  that  he 
would  and  could  have  removed  the  incumbrances,  or  he  was  not 
entitled  to  recover  damages. 

Now  in  the  case  before  us  the  plaintiff  covenanted  with  the  defend- 
ant "  well  and  sufficiently  to  grant,  release  and  convey,"  in  other 
words,  to  make  an  indefeasible  title  to  the  defendant  for  the  house 
and  lot,  on  the  1st  of  January  1833,  when  the  last  boat  was  deli- 
vered, which  was  upwards  of  six  years  before  the  two  mortgages 
upon  the  property  were  to  become  payable.  They  will  not  become 
payable  until  more  than  two  years  after  the  time  when  the  defend- 
ant was  to  pay  the  1700  dollars,  the  last  of  the  purchase  money.  It 
was  not  in  the  power  of  the  plaintiff  to  discharge  these  mortgages 
before  they,  according  to  their  terms,  became  payable  ;  a  tender  of 
the  money  by  him  to  the  mortgagees  beforehand,  would  have  availed 
nothing,  if  they  declined  receiving  it.  For,  before  the  days  of  pay- 
ment mentioned  in  the  mortgages  respectively  shall  come  round,  the 
mortgagees  are  not  bound  to  receive  the  money.  Without  their  con- 
sent or  agreement  then  to  receive  the  mortgage  money  before  the 
time  at  which  the  plaintiff  in  this  case  had  bound  himself  by  the 
agreement  to  make  an  indefeasible  title  to  the  defendant  for  the 
property,  it  was  impossible  that  he  could  perform  his  engagement  in 
this  particular.  He  was  entirely  at  the  will  of  the  mortgagees,  and 
had  not  the  capacity,  of  himself,  to  make  an  indefeasible  tide  for  the 
property  to  the  defendant  at  the  time  appointed.  And  although  the 
covenants  in  the  articles  of  agreement  between  the  parties  may  be 
considered,  in  pan,  at  least  mutual  and  independent,  yet  it  is  mani- 
fest the  defendant  bargained  for  an  indefeasible  title  to  the  property, 
to  be  made  to  him  by  a  certain  time ;  and  the  plaintiff,  by  his  cove- 
nant to  make  the  deed,  virtually  covenanted  also  that  he  had  suffi- 
cient capacity  and  right  to  enable  him  to  make  such  a  title  at  the 
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time  agreed  on.  This  must  be  considered  the  moving  consideration 
which  led  the  defendant  to  bind  himself  to  pay  for  the  property,  but 
this  consideration  having  failed,  or  it  having  been  made  to  appear 
that  the  plaintiff  is  without  the  capacity  to  perform  his  agreement 
with  the  defendant,  it  would  be  repugnant  to  the  first  principles  of 
equity  and  natural  justice  to  permit  the  plaintiff  to  take  from  the 
defendant  his  money  or  his  property,  when  he  has  not  the  ability  to 
make  the  defendant  the  promised  return  for  it,  within,  or  at  the  time 
fixed  on  for  that  purpose.  This  case  is  not  like  the  case  of  Greenby 
v.  Cheevers,  9  Johns.  Rep.  127,  which  has  been  relied  on  in  the  argu- 
ment by  the  counsel  of  the  plaintiff  in  error.  There  the  outstanding 
mortgage  was,  by  its  terms,  payable  before  the  deed  of  conveyance 
was  to  be  executed  by  the  vendor  to  the  vendee ;  and  upon  this 
ground  it  was,  that  the  court  held  that  the  vendee  was  bound  to  pay 
that  portion  of  the  purchase  money  which  fell  due  before  the  time 
for  making  the  deed  of  conveyance  came  around,  notwithstanding 
the  mortgage  was  still  in  full  force. 
The  judgment  is  affirmed. 


Clark  against  Callaghan. 

An  administrator,  having  settled  an  administration  account  in  the  orphan's 
court,  charging  himself  with  assets  of  his  intestate,  cannot,  in  an  action  against 
him  by  a  distributee  for  a  portion  of  the  balance  decreed  to  be  in  his  hands, 
maintain,  as  a  defence,  that  a  portion  of  the  assets  were  subsequently  recovered 
from  him  in  an  adverse  suit,  of  which  the  distributee  had  notice.  The  remedy 
is  by  petition  of  the  accountant  to  the  orphan's  court  for  a  review. 

ERROR  to  the  common  pleas  of  Perry  county. 

This  was  an  action  of  assumpsit  in  the  common  pleas,  by  Michael 
Donnelly,  administrator  of  Jane  Callaghan,  against  Robert  Clark  and 
Samuel  Galbreath.  The  defendants  were  administrators  of  James 
Cairns  deceased,  and  as  such  presented  their  administration  account 
to  the  orphan's  court,  and  it  was  referred  to  auditors,  before  whom 
the  matter  in  dispute  was,  whether  the  administrators  should  be 
charged  with  the  amount  of  a  note  of  Robert  Clark  to  James  Cairns, 
the  intestate,  for  700  dollars,  dated  the  2d  of  November  1812.  The 
auditors  charged  the  accountants  with  it,  and  the  account  was  con- 
firmed on  the  8th  of  August  1820,  finding  a  balance  of  2039  dollars 
in  the  hands  of  the  accountants.  To  January  term  1821  a  suit  was 
brought  on  this  same  note,  in  the  name  of  Cairhs's  administrators,  for 
the  use  of  Sarah  Galbreath,  against  Robert  Clark,  upon  the  allega- 
tion that  James  Cairns,  in  his  lifetime,  had  given  this  note  to  Sarah 
Galbreath.  Of  this  suit  notice  was  given  by  the  defendant  to  Jane 
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Callaghan  and  her  attorney  (o  make  defence,  which  she  declined  to 
do.  Judgment  was  rendered  by  default,  execution  issued,  the  money 
made  and  paid  to  the  plaintiff.  On  the  5th  of  March  1827,  (he 
orphan's  court  granted  a  rule  to  show  cause  why  distribution  should 
not  be  made  of  the  balance,  which  was  served  on  Robert  Clark,  who 
did  not  appear,  and  the  court  decreed  a  distribution  of  the  original 
balance  decreed  to  be  in  the  administrator's  hands.  It  was  for  the 
amount  decreed  to  be  paid  to  Jane  Callaghan  that  this  suit  was 
brought.  On  the  trial,  the  defendant  proved  that  James  Cairns 
had,  in  his  lifetime,  given  the  note  before  mentioned  to  his  sister, 
Sarah  Galbreaih. 

The  counsel  of  the  defendants  requested  the  court  to  charge  the 
jury  on  the  following  points  : 

1.  That  the  report  of  the  auditors,  and  the  decree  of  the  orphan's 
court,  thereupon,  are  not  conclusive  upon  the  right  of  Sarah  Galbreaih 
to  I  lie  note  for  700  dollars,  and  the  money  due  thereon. 

2.  That  she  had  a  right,  on  the  evidence  now  given,  to  sue  for 
and  recover  the  amount  of  that  note. 

3.  That  as  she  brought  suit  upon  said  note,  after  the  decree  of 
the  orphan's  court  against  Robert  Clark,  who  was  one  of  the  admin- 
istrators of  Cairns,  and  against  whom  the  amount  of  the  note  and 
interest  had  been  charged  as  if  received  by  him  as  administrator,  her 
recovery  thereof  is  equivalent  to  a  recovery  by  a  creditor  of  Cairns 
against  his  administrators,  after  settlement  of  their  administration 
account :  and  that  such  recovery  would  be,  and  in  this  case  is,  a 
good  defence  against  a  suit  by  a  distributee  ;  and  more  particularly 
if  Jane  Callaghan  had  notice,  both  before  and  after  suit  was  brought 
on  said  note,  that  the  same  would  be,  and  was,  sued  for  the  use  of 
Sarah  Galbreath,  and  failed  or  neglected  to  make  defence  therein. 

4.  That  if  said  note  was  a  gift  to  Sarah  Galbreath,  or  if  it  was  a 
donatio  causa  mortis,  although  it  might  be  rightfully  included  in  the 
administration  account,  because  the  rights  of  creditors  might  be  af- 
fected, yet  as  between  legatees  or  distributees,  the  administrators 
ought  not  to  be  charged  with  it ;  and  these  facts  may  be  shown  in  a 
suit  by  a  distributee,  and  if  proved,  constitute  a  valid  defence. 

The  substance  of  the  answer  of  the  court  (Reed,  president)  was, 
that  the  matters  contained  in  the  administration  account  were  con- 
clusive, so  far  as  to  prohibit  an  inquiry  into  them  in  a  collateral  action 
for  a  distributive  share;  and  directed  the  jury  that  the  plaintiff  was 
entitled  to  recover. 

Watts  and  Alexander,  for  plaintiff  in  error,  cited  Groff  v.  Groff,  14 
Serg.  fy  Rawle  183;  Snyder  v.  Snyder,  6  Binn.  490;  4  Serg.  fy 
Rawle  248;  Marriot  v.  Davey,  1  Dall.  164;  M'Cullough  «.  Mont- 
gomery,  7  Serg.  fy  Rawle  31,  485  ;  Dashers  r.  Leindweaver,  3  Serg. 
fy  Rawle  200;  Duncan  t>.  Kirkpatrick,  1  Rawle  292  ;  Clark  v.  Her- 
ring, 5  Binn,  33. 
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Carothers,  contra,  cited,  M'Pherson  v.  Cunliff,  11  Serg.  fy  Rawle 
431;  Selin  v.  Snyder,  7  Serg.  fy  Rawle  172;  4  Dall.  147;  12 
Serg.  4-  Rawle  171. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — In  cases  of  legacy  and  distribution,  the  chancellor 
has  jurisdiction,  by  the  English  law,  concurrently  with  the  spiritual 
court ;  and  the  account  is  settled  in  the  one  court  or  the  other,  accord- 
ing to  the  recourse  of  the  claimant.  But  where  an  administrator 
exhibits  his  account  in  the  spiritual  court,  without  suit  or  citation, 
and  merely  to  save  the  penalty  of  his  bond,  it,  is  neither  verified  by 
his  oath  nor  submitted  to  examination,  except  when  a  party  in  dis- 
tribution voluntarily  appears  to  contest  it ;  and  then  it  must  be  sworn 
to,  and  may  be  examined.  A  voluntary  account,  however,  concludes 
none  but  litigants,  for  the  reason  that  parties  unheard  are  not  bound, 
if  they  were  not  cited,  or  did  not  contumaciously  refuse  to  appear. 
Swinb.  468 ;  4  Burn's  Eccl.  L.  42G.  Such  is  the  English  law  ;  and 
it  will  be  perceived  that  it  differs  from  our  own,  not  so  much  in  its 
principles  as  in  its  forms  of  administration.  For  want  of  a  court 
with  specific  equitable  powers,  the  jurisdiction  of  the  chancellor  is 
given  to  our  courts  of  law  ;  and  a  common  law  action  may  be  main- 
tained for  a  distributive  share.  But  a  more  material  difference  is, 
that  the  account  is  settled  before  the  register  in  all  cases,  subject  to 
further  examination  and  confirmation  by  the  orphan's  court ;  and 
that  whether  the  settlement  be  voluntary  or  on  compulsion,  the  cita- 
tion by  the  accountant,  which  issues,  by  the  English  practice,  to  the 
parties  interested  to  be  present  at  the  passing  of  the  account,  is 
superseded  in  our  own  by  the  register's  advertisement.  On  the 
principle  of  the  English  law,  an  account  settled  on  notice,  equiva- 
lent to  that  given  by  a  citation,  would  be  conclusive  of  the  matters 
contained  in  it ;  yet  it  was  not  originally  thought  to  be  so  here,  and 
probably  because  it  is  always  a  harsh  measure  to  affect  parties  with 
constructive  notice  who  may  have  been  ignorant  of  the  whole  mat- 
ter. But  surely  one  who  had  in  fact  contested  the  account,  would, 
at  all  times,  have  been  prevented  from  contesting  it  a  second  time, 
by  that  species  of  estoppel  of  which  Heller  v.  Jones,  4  Sinn.  61,  fur- 
nishes an  example.  All  supposable  differences,  however,  have  been 
merged  in  the  decision  of  M'Fadden  v.  Geddis,  17  Serg.  fy  Rawle 
336,  by  which  it  was  settled  on  principle,  and  with  a  view  to  esta- 
blish a  rule  for  the  future,  that  a  decree  of  the  orphan's  court,  con- 
firming an  administration  account,  is,  in  all  cases,  conclusive  of  the 
matters  contained  in  it,  when  attempted  to  be  drawn  into  contro- 
versy in  a  collateral  action  ;  and  as  such,  it  was  followed  in  M'Lan- 
achan  v.  The  Commonwealth,  1  Rawle  357.  If  this  rule  is  to  be 
broken  in  upon  by  exceptions,  hard  cases  will  not  be  wanting  for 
pretexts,  and  we  shall  soon  be  in  a  state  of  as  great  uncertainty  as 
to  its  extent,  as  we  previously  were  as  to  the  effect  of  the  decree. 
What  remains,  then,  is  to  apply  it  to  the  case  before  us.  The  ac- 
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count  was  sent  by  the  orphan's  court  to  auditors,  before  whom  the 
main  contest  was,  whether  the  accountants  were  chargeable  wkh  the 
note  in  question  as  a  part  of  the  assets.  The  auditors  charged  them 
with  it,  the  report  was  confirmed,  and  distribution  was  decreed  on 
the  b;isis  of  it;  subsequent  to  which,  a  sister  of  the  payee,  who 
claimed  (he  note  as  a  gift  from  him,  brought  suit  on  it  in  the  name 
of  his  administrators,  of  whom  the  drawer  was  one,  and  recovered 
judgment  on  it,  the  drawer  having  given  notice  to  the  present  plain- 
tiff's intestate  to  come  in  and  assert  her  right.  Now,  to  say  nothing  of 
the  incongruity,  if  not  the  illegality,  of  a  proceeding  in  which  the  same 
person  is  both  plaint  iff  and  defendant,  and  which,  but  for  the  notice, 
would  have  given  strong  reason  to  suspect  collusion,  what  is  there 
in  these  circumstances  lo  distinguish  the  case  from  any  other?  With 
the  claim  of  the  sister,  (he  plaintiff's  intestate  had  no  concern  ;  and 
she  behaved  discreetly  in  refusing  to  interpose.  The  argument  is, 
that  a  recovery  by  a  donee  of  the  assets,  after  a  definitive  settlement, 
is  in  substance  a  recovery  by  a  creditor,  which  entitles  the  adminis- 
trator lo  contribution  from  the  parties  in  succession  where  he  has 
taken  refunding  bonds,  or  to  retain  while  the  estate  is  still  in  his 
hands.  That  a  recovery  of  assets  specifically  in  the  hands  of  the 
administrator  subsequent  to  the  final  settlement,  would  entitle  him 
to  relief,  where  the  same  title  had  not  been  adjudicated  between  him 
and  the  parties  in  distribution,  I  am  not  disposed  to  deny;  but  surely 
not  in  a  collateral  action.  To  bring  order  out  of  confusion  by  intro- 
ducing regularity  into  the  proceedings  of  the  orphan's  court,  it  would 
be  worth  the  while  of  the  judges  and  the  profession  to  study,  in  order 
to  follow,  the  practice  of  a  kindred  court.  Granting  the  action  for 
a  legacy  or  distributive  share  to  be  in  the  place  of  a  bill  in  equity, 
what  would  be  the  course  of  proceeding  before  a  chancellor  in  the 
case  indicated  by  the  argument  1  A  decree  may  not  be  set  aside  or 
relieved  against  directly  by  an  original  bill,  or  collaterally  by  ano- 
ther bill  for  the  same  cause,  as  that  would  make  the  decrees  of  the 
court  seem  capricious  and  contradictory  ;  but  the  remedy  is  by  a  bill 
of  review  for  error  apparent  on  the  face  of  the  decree,  or  for  new 
matter  discovered  since,  such  as  a  release  or  a  receipt.  2  J\fadd.  Ch. 
537.  In  analogy  to  this,  the  remedy  would  be  in  the  orphan's  court, 
and  by  petition  on  a  ground  laid  to  review  the  original  decree  so  far 
as  might  be  necessary  to  the  relief  sought.  Yet,  without  the  dis- 
covery of  new  evidence  to  impugn  the  decedent's  title,  the  adjudi- 
cation of  a  fact  contested  at  the  settlement,  would  scarce  be  dis- 
turbed for  the  mere  adverse  recovery  of  a  stranger,  whose  doings 
with  the  administrator  would  not  bind  the  parties  to  the  succession; 
and  I  am  by  no  means  satisfied  that  the  defendants  could  have  made 
out  a  case  for  relief  in  the  proper  court.  But  assuredly  they  cannot 
be  relieved  in  a  collateral  action.  The  recovery  of  a  debt,  unknown 
to  the  administrator  at  the  final  settlement,  is  provided  for  by  the  act 
which  authorizes  him  to  require  refunding  bonds  from  the  parties 
in  distribution,  to  meet  that  contingency  ;  and  were  he  to  part  with 
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the  estate  without  exacting  them,  it  certainly  would  not  admit  of  a 
question,  whatever  be  his  recourse  by  action  for  money  paid  by  mis- 
take, whether  he  could  be  relieved  in  the  orphan's  court  on  the 
basis  of  his  own  negligence.  These  are  cases,  not  of  revision  to  cor- 
rect an  inadvertence,  but  of  contingency,  for  which  there  is  distinct 
legal  provision.  The  one  before  us  is  of  a  different  stamp  ;  and  it  is 
sufficient  to  say  that  it  was  properly  put  to  the  jury. 
Judgment  affirmed. 


Eshelman  against  Witmer. 

Upon  a  sale  of  land,  in  a  proceeding  in  partition,  by  an  order  of  the  orphan's 
court,  for  cash,  the  administrator  has  no  power  to  change  the  terms  prescribed 
by  the  court,  and  extend  the  time  of  payment :  if  he  do  so  there  will  be  no  lien 
upon  the  land  for  any  unpaid  purchase  money,  the  payment  of  which  could  be 
enforced  by  ejectment. 

APPEAL  from  the  circuit  court  of  Dauphin  county. 

This  was  an  ejectment  by  John  Eshelman  and  others,  heirs  of 
Christian  Deliebach  deceased,  against  Joseph  "Witmer,  for  a  tract  of 
land.  Deliebach  died  seised  in  fee  of  the  land  ;  upon  the  application 
of  one  of  his  children  to  the  orphan's  court  for  a  writ  of  partition  and 
valuation,  the  matter  was  proceeded  in  to  an  order  of  sale,  which 
was  that  the  land  should  be  sold  for  cash;  to  which  the  administra- 
tor made  return  "that  he  exposed  the  land  to  sale,  and  sold  the 
same  to  Ulerich  Share  at  and  for  the  sum  of  7  pounds  14  shillings 
per  acre,  payable  as  follows,  to  wit :  one-fourth  part  of  said  purchase 
money  wilhin  four  weeks  from  the  sale,  and  the  residue  on  the  1st 
of  April  1811,  when  possession  is  to  be  given,  and  the  title  made  to 
the  purchaser;  and  sold  the  same  subject  to  the  remainder  of  the 
purchase  money  and  interest  due  to  the  commonwealth,  he  being 
the  highest  and  best  bidder,  &c."  This  report  and  sale  were  con- 
firmed by  the  orphan's  court;  and  a  deed  was  made  to  the  purchaser 
by  the  administrators,  which  contained  an  acknowledgement  of  the 
receipt  of  the  purchase  money.  The  administrator  took  a  bond  fiom 
the  purchaser  for  740  dollars,  which  was  the  one-third  of  the  pur- 
chase money,  the  interest  of  which  was  payable  to  the  widow.  This 
ejectment  was  brought  after  the  death  of  the  widow,  and  the  object 
was  to  enforce  the  payment  of  this  bond.  The  defendant,  Witmer, 
was  a  purchaser  from  Share,  with  notice  that  this  bond  was  unpaid. 

Chief  Justice  Gibson,  before  whom  the  cause  was  tried,  directed 
a  verdict  to  be  given  for  the  plaintiff,  and  reserved  the  points  to  be 
argued  in  bank. 
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Jllricks,  for  appellant,  cited,  Hawk  v.  Geddes,  16  Serg.  <$•  Rawle  28. 
Harris,  contra. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — Though  my  object  at  the  trial  was  no  more  than 
to  put  the  cause  in  a  shape  that  would  obviate,  in  any  event,  the 
necessity  of  sending  it  to  another  jury,  I  certainly  supposed  there 
was  a  lien  which  might  be  enforced  against  the  purchaser;  but  the 
argument  has  led  to  a  different  conclusion.     By  the  act  of  1804, 
which  directs  the  sale,  the  court  is  required,  at  the  return  of  the 
order,  to  vest  the  estate  in  the  purchaser  subject  and  liable  to  the 
payment  of  the  purchase  money,  according  to  the  terms  prescribed  by 
the  court  in  the  order  of  pale.     The  act  undoubtedly  gives  a  lien 
where  the  terms  are  to  sell  at  a  credit;  but  that  would  be  superfluous 
where  the  title  is  to  be  withheld  till  the  purchase  money  is  paid.    It 
was  urged  with  much  plausibility  at  the  trial,  that  an  order  to  sell 
for  cash  is  but  an  order  to  sell  for  a  cash  price  ;  and  that  to  leave  the 
purchase  money  at  interest,  in  the  hands  of  the  purchaser,  is  entirely 
consistent,  in  ordinary  transactions,  with  the  notion  of  a  cash  sale. 
The  administrator  may  undoubtedly  do  so,  but  at  the  risk  of  himself 
and  his  sureties.     Such  an  arrangement  is  virtually  a  loan  ;  and  it 
is  an  affair  with  which  the  children  have  no  concern.     Usury  is 
denned,  by  the  British  statutes,  to  be  the  taking  of  more  than  the 
interest  prescribed  on  a  "  loan"  of  money  :  and  these,  though  strictly 
construed,  have  been  held  to  embrace  the  forbearance  of  any  debt, 
whether  for  money  advanced  or  property  sold  :  our  own  statute,  ex 
majori  cautela,  uses  the  words  "loan  or  use."     If  the  administrator, 
then,  might  lend  the  purchase  money  for  eighteen  months,  he  might 
lend  it  for  twenty  years ;  and  if  he  could  bind  the  children  by  such 
an  arrangement,  the  sale  would  still  be  at  a  credit,  and  in  substan- 
tial contradiction  of  his  authority.     It  is  clear  that  the  lien  is  for  the 
protection  of  the  children,  and  not  of  the  administrator,  who  incurs 
no  risk  when  he  acts  within  the  terms  of  his  order;  and  when  these 
indicate  a  sale  for  cash,  his  course  is  a  plain  one.     He  is  not  bound 
to  exact  the  price  at  the  close  of  the  biddings,  but  at  the  tender  of 
the  conveyance,  for  the  preparation  of  which  a  convenient  time  is 
to  be  allotted  ;  when,  if  the  purchaser  fail  to  pay,  the  title  may  be 
retained  during  the  pendency  of  a  suit  against  him  for  the  purchase 
money,  or  the  land  may  be  returned  unsold  for  want  of  bidders. 
In  either  event  the  children  would  not  require  the  protection  of  a 
lien.     They  would  have  required  it  on  the  postponement  of  pay- 
ment, after  a  sale  for  cash,  had  the  law  thrown  them  on  the  naked 
responsibility  of  the  administrator,  but  it  has  interposed  the  bond  or 
recognizance  of  a  surety.     As  between  them  and  the  administrator, 
the  money  is,  in  contemplation  of  law,  in  his  hands,  and  on  his 
failure  to  pay  it  over,  recourse  may  be  had  to  his  surety.     It  is  only 
between  the  administrator  and  the  purchaser  that  it  can  be  consi- 
dered outstanding ;  and  the  lien  was  certainly  not  given  to  secure 
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him  in  putting  out  a  fund  which  ought  to  be  in  court.  It  is  impos* 
sible  not  to  see  that  this  suit,  though  brought  in  the  names  of  the 
children,  is  effectively  the  suit  of  the  administrators  and  their  sure- 
ties ;  and  as  they  have  no  lien  they  cannot  recover.  If  they  should 
turn  out  to  be  insolvent,  it  would  be  no  less  their  suit  exclusively  ; 
for  all  that  could  be  said  would  be,  that  the  protection  originally 
provided  for  the  children,  as  adequate  to  the  end  in  contemplation 
of  law,  has  proved  to  be  otherwise  in  point  of  fact ;  but  that  would 
not  entitle  them  to  any  other  recourse  than  what  is  provided.  The 
direction,  then,  ought  to  have  been  in  favour  of  the  defendant. 
Judgment  reversed,  and  a  new  trial  awarded. 


Gest  against  Espy. 

A  party  to  a  note  which  is  strictly  negotiable,  and  has  been  actually  nego- 
tiated, cannot  be  a  witness  to  invalidate  it. 

On  the  trial  of  a  cause  in  the  common  pleas,  it  is  not  error  to  refuse  to  reject 
evidence,  on  the  ground  that  notice  of  special  matter  was  demanded,  when  the 
cause  was  pending  in  a  district  court,  and  not  furnished  to  the  plaintiff;  it  not 
appearing  that  the  district  court  had  any  rule  to  authorize  the  demand  by  the 
plaintiff. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

This  was  an  action  of  assumpsit  by  John  Gest  indorsee  of  James 
S.  Espy,  against  James  S.  Espy  indorser,  to  which  the  defendant 
pleaded  non  assumpsit  and  payment  with  leave,  &c.  The  suit  was 
originally  in  the  district  court ;  and  while  pending  there,  the  plaintiff 
demanded,  in  writing,  of  the  defendant,  to  be  furnished  with  the 
special  matters  upon  which  he  intended  to  rely  for  his  defence  ;  the 
cause  was  afterwards  removed  into  the  common  pleas,  and  there 
tried.  Upon  the  trial  the  plaintiff  gave  in  evidence  a  note  in  these 
words : 

**  Thirty  days  after  date,  I  promise  to  pay  to  John  Martin,  or  order, 
four  hundred  dollars,  value  received,  Oct.  29th,  1824. 

"  WILLIAM  MARTIN." 

Indorsed — "  John  Martin,  James  S.  Espy." 

It  was  regularly  protested  for  non  payment,  at  the  request  of 
Gaius  Moore,  on  the  1st  of  December  1824. 

The  defendant  having  released  John  Martin,  offered  him  as  a 
witness.  The  witness  was  objected  to  by  the  plaintiff,  on  the  ground 
that  he  was  incompetent :  being  a  party  to  the  note,  he  could  not  be 
a  witness  to  invalidate  it.  His  testimony  was  objected  to  on  the 
ground  that  the  defendant  had  not  furnished  to  the  plaintiff,  in  pur- 
suance of  notice,  the  special  matter  on  which  he  relied  for  a  defence. 
ii. — ii 
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Both  objections  were  overruled,  and  the  witness  was  sworn  and 
examined,  and  gave  the  evidence  mentioned  in  the  opinion  of  the 
court;  and  these  were  the  errors  assigned  in  the  judgment,  which 
was  for  the  defendant.  , 

//.  Jllricks  and  Foster,  for  plaintiff  in  error.  Although  there  ex- 
isted no  rule  in  the  district  court  to  compel  a  party  to  give  notice  of 
special  matter,  yet,  when  the  cause  came  into  the  common  pleas, 
where  there  was  such  a  rule,  the  defendant  had  the  plaintiff's  notice 
that  he  desired  to  be  furnished  with  notice  of  his  defence.  As  to 
the  incompetency  of  the  witness,  it  was  urged,  that  no  one  who 
had  given  character  and  credit  to  a  negotiable  paper,  should  be  per- 
mitted to  invalidate  it  by  his  testimony.  Cited,  1  Term  Rep.  300; 
Warren  v.  Merry,  3  Mass.  27;  Churchill  v.  Suters,  4  Mass.  156; 
Manning  v.  Wheatland,  10  Mass.  502  ;  Hartford  Bank  v.  Barry,  17 
Mass.  94 ;  3  Johns.  Cas.  185 ;  Coleman  v.  Wise  et  al.,  2  Johns.  Rep. 
165  ;  Chit,  on  Bills  528,  note ;  Antlwn's  JV*.  P.  7  ;  Lewis  v.  Reeder,  9 
Serg.  4-  Rawle  193  ;  Stille  v.  Lynch,  2  Doll.  194;  Shaw  v.  Wallis, 
2  Yeates  17 ;  Erb  v.  Underwood,  3  Yeates  172;  Baring  v.  Shippen,  2 
Binn.  1 65;  Bank  v.  Walker,  9  Serg.  fy  Rawle  236 ;  Griffith  ».  Reford, 
1  Rawle  197. 

M'Cormich  and  M'Clure,  for  defendant  in  error.  The  court  below 
is  the  best  judge  of  its  own  rules.  Kelly  v.  Foster,  2  Binn.  7.  On  the 
second  point,  cited,  5  Cowen  23,  153,  160;  1  Conn.  Rep.  260;  Fox 
v.  Whitney,  16  Mass.  118 ;  Baird  v.  Cochran,  4  Serg.  fy  Rawle  399  ; 
Hepburn  ».  Cassel,  6  Serg.  <$•  Rawle  115  ;  2  Stark.  298. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  was  an  action  ofassumpsit  by  an  indorsee  against 
an  indorser.  The  defendant  pleaded  payment  with  leave,  and  the 
general  issue.  The  plaintiff  having  proved  the  handwriting  of  the 
drawer  and  indorser,  gave  in  evidence  the  note  in  the  following 
words : 

"  Thirty  days  after  date,  I  promise  to  pay  to  John  Martin,  or  order, 
four  hundred  dollars,  value  received,  October  29th,  1824. 

"  WILLIAM  MARTIN." 

Indorsed — "  John  Martin,  James  S.  Espy." 

It  was  regularly  protested  for  non  payment,  at  the  request  of  Gaius 
Moore,  on  the  1st  of  December  1824. 

The  defendant  then  offered  to  prove  "  that  at.  the  time  the  note 
was  drawn,  William  Martin,  the  drawer,  was  not  indebted  to  John 
Martin,  the  payee,  but  had  large  claims  against  him.  That  this  was  an 
accommodation  note,  given,  at  the  instance  of  the  plaintiff,  by  his 
agent ;  that  he  paid  nothing  for  it,  and  knew  it  was  an  accommoda- 
tion note  ;  that  James  S.  Espy  was  not  indebted  to  Gest,  when  he 
indorsed  the  note,  nor  was  John  Martin  or  William  Martin  indebted 
to  Gest  at  the  time  that  Espy's  name  was  procured  at  the  instance 
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of  plaintiff's  agent ;  and  that  this  note  has  not  been  negotiated  in 
the  usual  course  of  business,  but  remains  in  the  hands  of  the  origi- 
nal parties.  That  when  this  note  was  given  to  the  plaintiff's  agent 
he  promised  to  take  up  the  note,  when  due,  himself,  without  re- 
course to  the  drawer  or  indorsers." 

The  plaintiff  objected  to  the  evidence,  because  he  had  demanded 
notice  of  special  matter,  and  also  because  the  note  on  which  suit  is 
brought  is  a  negotiable  note. 

The  court  overruled  the  objections  and  admitted  the  evidence, 
except  (hat  part  which  is  underscored,  to  which  opinion  the  counsel 
for  I  he  plaintiff  excepted. 

The  defendant,  having  released  the  witness,  then  offered  John 
Martin,  payee  of  the  note,  as  a  witness  to  prove  what  is  contained 
in  their  written  offer.  To  this  the  plaintiff  objected,  but  the  objec- 
tions being  overruled,  the  plaintiff  excepted. 

John  Martin  was  then  called  and  sworn,  on  his  voir  dire,  and 
said,  "This  is  my  name  indorsed  on  the  note.  I  never  considered 
myself  liable  for  the  note,  when  I  indorsed  it.  It  was  for  him  to 
raise  money  on.  I  put  my  name  on  the  note  to  accommodate  Mr 
Moore  ;  he  accommodated  me  several  times,  by  lending  me  two  or 
three  barrels  of  flour.  I  got  no  value  for  the  note.  Gains  Moore 
was  agent  of  Gest,  as  I  was  informed  by  Moore  and  Gest." 

The  counsel  objected  to  the  witness,  as  incompetent,  but  this 
objection  was  also  overruled  and  the  plaintiff  excepted. 

John  Martin  was  then  sworn  in  chief,  and  said,  "  Gaius  Moore 
brought  this  note  to  me,  and  told  me  Gest  had  drawn  on  him  for 
money,  and  he  could  not  raise  it  himself,  unless  he  got  this  accom- 
modation note.  William  Martin's  name  was  to  the  note.  He  told 
me  it  would  be  a  great  accommodation  to  him.  I  owed  neither  him 
nor  Gest  any  thing  at  the  time.  I  signed  the  note  at  his  request, 
on  his  telling  me  I  never  would  have  any  trouble  with  it.  He  said 
he  would  get  money  and  lift  the  note  himself.  Don't  think  Mr 
Espy  got  on  the  note  for  a  day  or  two  after.  Moore  could  not  raise 
the  money,  and  insisted  on  me  to  get  Mr  Espy's  name  on  the  note. 
I  went  and  insisted  on  Mr  Espy  to  do  it ;  that  it  would  be  no  loss 
to  him.  Mr  Espy  signed  at  my  desk,  in  the  presence  of  Moore. 
Mr  Moore  said,  in  the  presence  of  Espy,  that  he,  Moore,  would  take 
up  the  note  when  it  became  due." 

It  is  not  now  denied  that  the  facts  contained  in  the  defendant's 
offer  were  pertinent  to  the  issue.  If  proved,  it  would  show  that  the 
plaintiff  was  the  drawer  of  the  note,  and  that  the  suit  was  to  recover 
from  an  indorser  on  paper  which  had  been  given  for  his  accommo- 
dation. But  the  plaintiff  objects  that  the  payee  is  not  a  competent 
witness  for  that  purpose. 

As  early  as  the  year  1792  it  was  decided,  that  an  indorser  could 
not  be  a  witness  to  invalidate  the  instrument  to  which  he  was  a 
party.  Stille  v.  Lynch,  2  Dall.  194.  This  rule,  with  certain  restric- 
tions and  qualifications,  has  since  been  repeatedly  recognized,  as  in 
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Pleasant's  Adm.  t».  Pemberton's  Adm.  2  Doll.  196;  Baring  ».  Ship- 
IK-H,  2  linui.  165;  Beard,  indorsee  of  M'Donnel  r.  Cochran  and 
Dowling,  4  Serg.  fy  Rawle  115;  Hepburn  v.  Cassel,  6  Serg.  fy 
Rawle  115;  and  in  the  recent  case  of  Griffith  v.  Reford,  1  Rawle  197. 
After  the  decisions  cited,  this  cannot  be  considered  an  open  question; 
nor  do  we  think  ourselves  at  liberty,  now,  to  examine  the  founda- 
tions of  the  rule.  The  rule  in  Pennsylvania,  whatever  it  may  be  in 
our  sister  states,  unquestionably  is,  that  a  party  to  a  note  cannot  be 
a  witness  to  invalidate  it,  when  it  is  strictly  negotiable,  and  has 
been  actually  negotiated.  The  rule  is  founded  on  policy  which 
protects  holders  of  negotiable  paper,  who  have  become  so  in  the 
common  course  of  business.  The  note  was  drawn  by  William  Mar- 
tin, payable  to  the  order  of  John  Martin,  by  him  indorsed  to  Espy, 
and  by  Espy  to  the  plaintiff,  who  is  the  holder.  On  the  face  of  the 
transaction,  it  is  a  note  transferred  in  the  usual  course  of  trade,  and 
now  in  the  hands  of  a  bona  fide  holder.  To  bring  themselves  within 
an  exception  to  the  rule,  it  was  necessary  for  the  defendant  to  show, 
by  testimony  aliunde,  that  the  original  parties  remained  the  same, 
and  this  position  the  defendant's  counsel  was  obliged  to  assume  as 
the  basis  of  his  argument.  For,  if  the  contest  is  between  the  origi- 
nal parties,  or  between  the  drawer  and  a  person  who  has  not  become 
the  holder  by  the  usual  mercantile  indorsement,  it  is  granted  that 
there  is  no  ground  for  the  application  of  the  rule.  But  this  preli- 
minary matter  is  no  otherwise  proved  than  by  the  testimony  of  John 
Martin,  and  for  this  purpose  he  is  as  incompetent  as  to  give  testi- 
mony in  chief,  as  is  ruled  in  Griffith  t>.  Reford,  1  Rawle  197.  He 
cannot,  by  his  own  evidence,  remove  an  apparently  well  founded 
objection  to  his  own  competency.  If  he  might  (says  the  chief  jus- 
tice, in  delivering  the  opinion  of  the  court)  make  way  for  his  testi- 
timony  in  chief,  by  taking  his  case  out  of  a  rule  which,  pr'ana  /oct>, 
furnishes  a  valid  objection  to  it,  he  might  as  well  testify  in  chief  in 
the  first  instance  ;  for  if  he  were  competent  for  the  one  purpose,  he 
would  necessarily  be  so  for  the  other.  But  a  witness  cannot  open 
his  lips,  for  any  purpose  whatever,  while  an  original  objection  to  his 
competency  remains.  But  how  does  this  appear  on  the  testimony 
of  Martin  himself?  He  says  he  put  his  name  to  the  note  to  accom- 
modate Moore.  It  is  nothing  to  the  purpose  that  Moore  was  an 
agent  of  Gest,  unless  the  note  was  given  for  his  accommodation ; 
for  if  done  to  enable  Moore  to  pay  Gest  a  debt  contracted  on  account 
of  his  agency,  it  is  not  an  accommodation  to  Gest,  but  it  is  intended 
for  the  benefit  of  Moore.  And  this  view  of  the  case  is  strengthened 
by  his  examination  in  chief.  Moore,  as  he  says,  brought  the  note 
to  him,  and  told  him  Gest  had  drawn  on  him  for  money,  and  that 
he  could  not  raise  it  himself,  unless  he  got  this  accommodation 
note.  He  said  it  would  be  a  great  accommodation  to  him.  That 
he  would  get  the  money,  and  lift  the  note  himself.  He  also  said,  in 
the  presence  of  Espy,  that  he,  Moore,  would  take  up  the  note  when 
it  came  due.  It  does  not  appear  that  Gest's  name  was  even  men- 
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tioned  in  the  transaction  with  Espy,  nor  was  reference  made  to  him, 
except  in  the  statement  of  Moore,  to  John  Martin,  that  Gest  had 
drawn  on  him  for  money,  which  he  was  unable  to  raise.  There  is 
nothing,  therefore,  in  the  evidence  of  Martin,  or  of  any  other  wit- 
ness who  has  been  examined,  from  which  it  could  be  reasonably  in- 
ferred that  Espy  was  any  other  than  the  bail  of  John  and  William 
Martin,  or  of  Gaius  Moore.  If  so,  as  respects  the  plaintiff,  it  is  a  fail- 
business  transaction.  It  is  the  case  of  a  third  person,  who,  in  the 
common  course  of  business,  has  became  the  holder  of  paper  strictly 
negotiable.  The  evidence  offered  is  to  show,  by  the  testimony  of  the 
payee  of  the  note,  matter,  the  inevitable  effect  of  which  will  be  to 
defeat  the  title  of  the  holder  ;  it  shows  that  as  between  the  parties 
there  is  no  consideration  for  the  note.  That  this  cannot  be  done  is 
decided  in  Stille  v.  Lynch,  already  cited. 

There  is  nothing  in  the  remaining  exception.  At  the  time  the 
plaintiff  demanded  notice  of  special  matter,  the  cause  was  in  the 
district  court,  which  was  governed  by  rules  which  did  not  authorize 
the  plaintiff  to  demand  notice  of  special  matter  in  a  case  like  the  pre- 
sent. When  the  cause  was  transferred  to  the  court  of  common 
pleas,  if  the  plaintiff  wished  the  benefit  of  the  rule  of  that  court, 
he  should  have  given  a  fresh  notice  to  the  defendant.  The  court 
were  right  in  refusing  to  exclude  the  testimony  on  that  ground, 
and  in  refusing  the  plaintiff's  motion  for  judgment  secundum  regulam. 
If  the  plaintiff  apprehended  injury  from  not  being  informed  of  the 
nature  of  the  defence,  he  should  have  moved  the  court  to  continue 
the  cause. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Henderson,  and  West  Townships'  Case. 

It  is  necessary  to  the  validity  of  a  report  of  commissioners  appointed  to  erect 
a  new  township,  or  divide  an  old  one,  that  it  should  be  accompanied  by  a  draft 
of  the  old  lines  of  the  township,  as  well  as  the  proposed  new  line. 

CERTIORARI  to  the  quarter  sessions  of  Huntingdon  county. 

An  application  was  made  for  the  appointment  of  commissioners  to 
view  and  attach  part  of  West  township  to  Henderson  township. 
The  commissioners  made  a  report  in  favour  of  the  alteration,  and 
embodied  in  it  the  courses,  distances  and  a  particular  description  of 
the  new  line  ;  and  also  accompanied  their  report  with  a  draft  of  the 
new,  line.  The  objection  made  to  the  report  was,  that  a  draft  of  the 
lines  of  the  township  proposed  to  be  altered  was  not  returned  with 
the  report,  by  which  the  court  might  judge  of  the  propriety  of  the 
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alteration.     The  object  ion  was  overruled  by  the  court  below,  and 
(he  report  confirmed.     The  same  error  was  insisted  upon  here. 

Bell,  for  plaintiff  in  error. 
Miles,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — In  erecting  a  new  township,  or  what  is  much  the 
same,  dividing  an  old  one,  or  in  altering  the  lines  of  adjoining  town- 
ships, the  commissioners  are  required,  by  the  act  of  1803,  "  to  make 
a  draft  of  the  township  proposed  to  be  divided,  and  the  division  line 
proposed  to  be  made  therein,  or  of  the  township  proposed  to  be  laid 
off,  or  of  the  lines  proposed  to  be  altered,  of  any  t\vo  or  more  adjoining 
townships,  as  the  case  may  be,  if  the  same  cannot  be  fully  desig- 
nated by  natural  lines  or  boundaries."  The  only  question  that  has 
come  up  under  any  of  these  clauses,  was  determined  in  the  case  of 
Wyalusing  township,  2  Serg.  <$•  Rawle  402,  in  which  the  prayer 
was  for  a  division  making  the  North  Branch  of  the  Susquehannah 
the  line.  But  the  commissioners  reported  in  favour  of  a  new  town- 
ship on  the  West  side,  a  diagram  of  which  accompanied  the  report, 
which,  however,  did  not  represent  the  lines  of  that  part  of  the  old 
township  which  is  east  of  the  river :  and  this  was  held  to  be  suffi- 
cient. It  is  to  be  observed,  however,  that  the  report  did  not  propose 
to  divide  an  old  township,  but  to  erect  a  new  one,  without  reference 
to  the  old  ;  and  that  if  it  still  be  viewed  as  a  case  of  division,  yet  that 
the  line  was  sufficiently  marked  by  a  natural  boundary,  which  super- 
seded the  necessity  of  designation  by  a  geometrical  line.  But  in  the 
case  of  an  alteration  between  adjoining  townships,  the  diagram  is  to 
represent  the  lines  proposed  to  be  altered  ;  and  what  are  they  ? 
undoubtedly  the  existing  ones.  The  avowed  object  of  the  proceed- 
ing is  to  substitute  others  for  them  ;  so  that  they,  and  not  the  new 
lines,  are  the  subject  of  the  proposed  alteration.  Thus  it  stands  by 
the  letter.  But  if  for  "  lines  proposed  to  be  altered,"  we  were  to  sub- 
stitute "the  proposed  alteration,"  which  would,  perhaps,  more  accu- 
i  a?ely  express  the  idea  intended  to  be  conveyed,  it  would  equally  require 
the  diagram  to  represent  not  only  the  lines  proposed  to  be  established, 
but  those  proposed  to  be  abandoned  ;  and  this,  in  order  to  assist  the 
court  in  the  exercise  of  its  discretion  by  presenting  to  the  senses  the 
very  nature  and  extent  of  the  alteration  designed.  To  inform  the  judg- 
ment of  the  court  with  a  view  to  its  action  on  the  report,  is  undoubt- 
edly not  the  only  office  of  the  diagram,  but  it  is  a  principal  one.  In 
the  case  of  an  independent  erection,  naked  lines  of  demarcation  con- 
tain whatever  is  necessary  to  be  known,  and  accordingly  no  more  is 
required.  But  in  the  case  of  a  division,  the  bearing  of  the  line  of  sepa- 
ration on  all  the  parts  of  the  original  township,  is  a  material  conside- 
ration ;  and  we  find  that  the  relation  which  that  line  bears  to  the  lines 
of  the  general  diagram  must  be  represented.  So,  if  the  line  between 
twotownships  is  to  be  altered  or  removed, both  the  old  and  the  newline 
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are  to  be  represented,  in  order,  as  already  said,  to  show  exactly  what 
is  designed  to  be  done.  For  a  similar  reason,  the  road  law  requires 
a  vacated  part  of  the  route  of  a  road  to  be  represented  in  the  diagram, 
as  well  as  the  route  substituted  for  it.  As  the  diagram  before  us  is 
defective  in  this  particular,  the  proceedings  are  not  to  be  sustained. 

Order  of  the  quarter  sessions  reversed,  and  the  report  of  the  com- 
missioners quashed. 


Bassler  against  The  Union  Canal  Company. 

Jurisdiction  to  inquire  into  and  assess  damages  done  to  the  owner  of  lands, 
through  which  the  Union  Canal  passes,  is  not  confined  to  the  quarter  sessions 
or  mayor's  court  of  Philadelphia. 

CERTIORARI  to  the  quarter  sessions  of  Lebanon  county. 

Adam  Bassler  applied,  by  petition,  to  the  quarter  sessions  of  Leba- 
non county,  for  a  venire  to  the  sheriff  of  Lancaster  coumy  to  sum- 
mon a  jury  to  assess  the  amount  of  damage  done  to  his  land  by  the 
construction  of  the  Union  Canal.  The  court  ordered  the  venire,  and 
the  inquisition  was  returned,  and  the  court  set  it  aside,  on  the  ground 
of  the  want  of  jurisdiction,  being  of  opinion  that  the  act  of  incorpo- 
tion  of  1811,  sec.  13,  confined  the  jurisdiction  to  the  quarter  sessions 
and  mayor's  court  of  Philadelphia. 

Buchanan,  for  applicant. 
Weidman  and  Hopkins,  contra. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — By  the  consolidation  of  the  original  corporations, 
the  defendant  became  the  proprietor  of  an  extensive  chain  of  works, 
extending  from  the  city  of  Philadelphia,  through  the  counties  of 
Philadelphia,  Montgomery,  Berks,  Lebanon,  and  Dauphin,  to  Mid- 
dletown,  on  the  Susquehannah  river.  The  assessment  of  damages 
for  injuries  sustained  on  any  part  of  this  extensive  line,  is  given,  in 
general  terms,  to  "the  courts  of  quarter  sessions,  or  the  mayor's  court 
in  the  city  of  Philadelphia;"  and  from  this  it  is  inferred  that  a  com- 
plaint cannot  be  entertained  by  the  quarter  sessions  of  any  county 
through  which  the  canal  passes,  but  that  of  Philadelphia.  Before, 
however,  a  complainant  is  compelled  to  travel  from  Middletown  to 
Philadelphia,  in  quest  of  justice,  it  ought  clearly  to  appear  that  such 
was  the  legislative  meaning.  The  strength  of  the  argument,  on  the 
part  of  the  company,  is,  that  jurisdiction  is  not  given,  in  words,  to 
the  quarter  sessions  of  the  respective  counties.  But  it  is  given  to 
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the  "courts;"  and  how  can  the  word,  used  as  it  is  in  the  plural, 
be  satisfied  in  any  other  sense  ?  By  construing  it,  say  the  counsel, 
Jo  signify  the  terms  of  the  court,  as  it  is  used  in  common  parlance, 
and  then  it  will  appear  to  have  been  used  to  give  concurrent  juris- 
diction to  the  quarter  sessions  of  Philadelphia,  and  the  mayor's  court. 
But  if  no  more  than  the  terms  or  periods  of  a  single  court  were  meant, 
why  not  have  also  have  said  the  mayor's  courts,  as  well  as  the  quar- 
ter sessions  courts?  In  truth,  the  word  courts  is  used  as  synony- 
mous with  the  terms  or  sessions  of  a  court,  only  when  it  is  used  in 
relation  to  the  periods  or  limes  of  holding  the  court,  and  to  have 
used  it  so  here  would  have  been  absurd,  as  the  legislature  would 
not  have  anticipated  the  existence  of  any  thing  so  unlikely  as  a 
question  whether  an  application  at  Philadelphia  should  be  made  at 
a  particular  term  or  indifferently  at  any  one  of  the  terms.  But  the 
provision  which  requires  the  jury  to  be  taken  from  an  adjoining 
county,  shows  pretty  satisfactorily  what  was  meant.  That  provi- 
sion was  intended  to  secure  impartiality  by  excluding  from  the  panel 
the  neighbours  of  the  complainant.  But  what  reason  could  there 
be  to  suspect  the  impartiality  of  a  jury  of  Philadelphia  in  the  case 
of  a  complaint  by  an  inhabitant  of  Lebanon  or  Dauphin,  and  why 
require  the  jury  to  be  taken  from  Delaware  or  Chester  1  It  may  be 
said  the  word  adjoining  has  relation  to  the  county  in  which  the 
injury  was  suffered,  and  not  that  in  which  it  is  to  be  redressed.  It 
is  decisive  that  the  law  does  not  say  so ;  nor  can  it  be  inferred  from 
the  antecedent  to  which  the  word  refers.  The  meaning  is  clearly 
that  the  jury  shall  be  taken  from  a  county  adjoining  the  one  in 
which  the  court  having  jurisdiction  is  situate.  lu  every  aspect, 
then,  the  order  of  the  quarter  sessions  is  erroneous ;  and  the  inquisi- 
tion is  remitted  to  that  court  for  confirmation. 


Cresson  against  Miller. 

The  title  of  an  innocent  purchaser  of  land,  without  notice,  is  not  affected  by 
proof  of  the  censurable  or  even  criminal  conduct  of  those  who  executed  the 
warrant  upon  which  the  land  was  surveyed.  Notice  of  the  claim  of  an  equita- 
ble owner  must  be  actual ;  or  clear  unequivocal  possession,  which  amounts  to 
legal  notice. 

In  Pennsylvania  the  rule  does  not  prevail,  that  a  conveyance,  by  one  who  is 
not  in  the  possession  of  land,  and  which  is  held  adversely  by  another,  is  void. 

No  presumption  of  a  knowledge  of  defect  of  title  arises  from  the  fact  of  the 
purchaser  having  received  a  deed  containing  a  general  warranty  of  title. 

The  fact  that  land  was  improved  at  the  date  of  an  application  will  not  render 
the  warrant  void,  but  only  voidable  at  the  instance  of  the  improver ;  and  if  such 
improver  relinquish  his  claim,  the  right  of  the  warrant  holder  becomes  inde- 
feasible. 


May  1834.]  OF  PENNSYLVANIA.  273 

[Cresson  v.  Miller.] 

ERROR  to  the  common  pleas  of  Schuylkill  county. 

This  was  an  action  of  ejectment  by  James  Cresson  and  others, 
against  John  Miller  and  others,  for  fifty  acres  of  land ;  the  facts  of 
the  case  necessary  to  an  understanding  of  all  the  questions  of  law 
which  arose,  are  fully  stated  by  his  honour  who  delivered  the  opinion 
of  the  court.  The  cause  was  argued  by 

Porter,  for  plaintiff  in  error. 
Bannony  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  is  an  action  of  ejectment  for  fifty  acres  of  land. 
The  plaintiff  gave  in  evidence  a  warrant,  dated  the  4th  of  August 
1824,  to  John  Schall,  for  one  hundred  and  twenty  acres,  adjoining 
lands  surveyed  to  John  Spayd,  Esq.  et  al.,  and  Levi  Blue's  improve- 
ment. The  land  is  described  in  the  warrrant  as  unimproved,  and 
situated  in  Norwegian  township.  A  survey,  dated  the  9th  of  Sep- 
tember 1824,  for  one  hundred  and  ninety-five  acres  and  seventy- 
six  perches,  adjoining  lands  late  of  Jacob  Merkle  et  al.  and  Levi 
Blue's  improvement.  A  patent,  dated  the  7th  of  April  1825,  for  the 
same  property,  to  John  Schall.  And  a  deed,  dated  the  1st  of  Decem- 
ber 1828,  John  Schall  and  wife  to  the  plaintiff,  conveying,  for  the 
consideration  of  1656  dollars,  one  hundred  and  ninety-five  acres  and 
seventy-six  perches,  and  allowance  as  described  in  the  patent.  The 
fifty  acres  for  which  this  suit  is  brought,  is  part  of  the  land  contained 
in  the  patent.  This,  therefore,  vested  in  the  plaintiffs  a  prima  facie 
title  to  the  land.  The  defendants  proved  that  the  plaintiff's  survey 
was  made  by  a  certain  John  Dreher,  who  acted  as  the  agent  of  Lau- 
derbrun,  who  was  the  deputy  surveyor ;  that  Dreher  was  interested 
in  the  survey,  as  appeared  by  a  release,  dated  the  13th  of  January 
1829,  indorsed  on  plaintiff's  deed.  They  also  proved  by  John  Kolb, 
that  Dreher  induced  him  to  make  oath  that  the  land  was  unim- 
proved ;  that  at  the  time  he  made  the  affidavit  he  knew  nothing 
about  the  land,  but  relied  altogether  on  the  representations  of  Dreher. 
That  John  Schall  was  present  when  the  survey  was  made,  and  was 
the  axe-man ;  and  that  the  witness  and  Amos  Dreher,  son  of  John 
Dreher,  aged  about  seventeen  years,  carried  the  chain,  and  that 
neither  of  them  was  sworn.  The  defendants  insisted,  on  this  state 
of  facts,  that  the  plaintiffs  were  not  entitled  to  recover,  and  submit- 
ted no  less  than  twenty-one  propositions  to  the  court,  the  answers  to 
which  are  now  assigned  for  error.  The  practice  of  splitting  up  points 
has,  on  repeated  occasions,  been  censured  by  the  court,  and  cannot 
be  too  much  condemned.  My  respect  for  the  profession  forbids  my 
harbouring  the  suspicion  that  this  course  is  persisted  in  with  a  view 
to  confuse  and  perplex  courts.  It  is,  however,  certain,  that  this  is 
the-  effect  produced  by  the  practice  now  adverted  to.  One  of  the 
principal  difficulties  which  we  have  encountered,  in  understanding 
the  case  under  review,  arises  from  the  manner  the  points  were  pre- 

II. KK 
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senled  to  the  common  pleas,  and  to  this  court.  The  court  of  com- 
mon pleas  took  a  general  view  of  the  whole  cause.  The  merits  of 
the  case  were  examined  by  them,  and  were  presented  to  the  jury  in 
a  clear  and  forcible  manner.  There  was  no  necessity,  for  purposes 
of  elucidation,  to  give  a  detailed  answer  to  each  proposition.  The 
general  answer  which  the  court  gave,  was  all  that,  with  any  pro- 
priety, could  be  required.  Indeed  any  other  course  would  have 
tended  to  perplex  the  jury.  And  this  leads  to  examine  whether  the 
court  were  in  error,  in  their  charge  to  the  jury,  on  this  part  of  the 
case.  And  on  this  point  we  are  of  the  opinion,  that  however  cen- 
surable, or  even  criminal,  the  conduct  of  the  actors  in  the  survey 
may  have  been,  that  cannot  affect  the  title  of  the  plaintiffs.  If  all 
that  the  witness  testifies  be  true  to  the  letter  (and  the  circum- 
stance disclosed  shows  the  danger  of  relying  on  such  testimony),  it 
cannot  be  used  to  defeat  the  plaintiffs'  title,  if  they  were  bona  fide 
purchasers  without  notice.  The  plaintiffs  had  shown  a  warrant, 
survey  and  patent  to  Schall,  and  all  the  purchaser  was  bound  to 
do  was,  to  see  that  the  application  had  been  such  as  was  required  by 
law ;  and  that  a  survey  had  been  made  and  returned  by  the  proper 
officer,  and  that  it  had  been  marked  on  the  ground.  It  must  be 
borne  in  mind,  that  the  court  do  not  take  from  the  jury  the  decision 
of  the  fact,  whether  the  Cressons  were  bona  fide  purchasers  without 
notice.  This  fact  was  distinctly  referred  to  the  jury,  and  has  been 
declared  by  them  in  favour  of  the  plaintiff;  and  I  do  not  perceive  how 
they  could  have  decided  otherwise.  There  is  nothing  on  the  face  of 
the  title  which  leads  to  a  knowledge  of  the  facts  on  which  the  de- 
fendants rely  to  defeat  the  plaintiffs'  title.  The  testimony  shows 
that  the  land  was  unimproved,  although  it  appears  that  Kolb  was 
not  aware  of  this  when  he  made  the  affidavit.  Nor  could  the  pur- 
chasers have  known  that  the  chain-carriers  were  not  sworn.  If  the 
title  of  a  bona  fide  purchaser  could  be  defeated  by  such  testimony,  no 
man's  title  would  be  safe.  But  this  cannot  be,  for  all  the  purchaser 
has  to  do  is  to  look  to  the  written  muniments  of  title.  But  it  is 
said  there  was  enough  appeared  to  put  the  purchaser  on  inquiry :  but 
of  whom  was  he  to  inquire  1  surely  he  was  not  bound  to  suspect  that 
the  witness  had  committed  perjury,  and  to  inquire  of  him  and  others 
whether  that  was  the  fact.  If  he  had  inquired  of  Miller,  he  would 
have  been  informed  by  him  that  he  claimed  title  to  the  land,  of 
which  it  is  probable  he  was  aware,  and  that  he  also  knew  that  Mil- 
ler had  no  title. 

There  is  no  pretence  to  say  that  the  plaintiff  had  actual  notice. 
There  is  nothing  which  appears  in  the  testimony  from  which  the  jury 
would  have  a  right  to  infer  knowledge  of  the  material  facts  on  which 
the  defendants  rely.  And  legal  notice  exists  only  when  there  is  a 
violent  presumption  of  actual  notice.  When  there  has  been  an 
undisturbed  possession  by  the  equitable  owner,  it  has  been  consi- 
dered as  legal  notice ;  but  it  must  be  a  clear  unequivocal  possession. 
Billington  v.  Welsh,  5  Binn.  129.  Equity  has  always  been  careful 
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not  to  impeach  the  title  of  purchasers  by  presumptive  notice.  2  Fern. 
159.  The  undisturbed  possession  of  land  has  generally  been  consi- 
dered as  legal  notice,  because  the  fact  of  possession  being  notorious, 
it  is  sufficient  to  put  the  purchaser  on  his  guard,  and  to  induce  him 
to  inquire  into  the  title  of  the  possessor.  But  to  entitle  the  bare 
possession  to  such  weight,  it  ought  to  be  a  clear  unequivocal  posses- 
sion. 5  Sinn.  132.  At  the  time  of  the  purchase,  Henry  Humnel 
lived  on  Blue's  improvement  under  a  lease  from  Blue.  An  inquiry 
of  him  would  have  produced  nothing,  as  it  is  not  shown,  but  the 
contrary,  that  he  knew  any  thing  of  the  improper  conduct  of  Schall, 
Dreher  and  Kolb.  The  survey  was  made  without  the  privity  of 
Humnel ;  and,  so  far  as  we  know,  without  the  knowledge  of  any 
person  except  those  who  were  immediately  engaged  in  it. 

In  England,  and  some  of  our  sister  states,  there  is  a  check  to  the 
power  of  alienation  of  a  right  or  interest  in  land,  taken  from  the  sta- 
tute of  32  Hen.  8,  ch.  9,  against  selling  pretended  titles ;  and  a  pre- 
tended title,  as  is  said  by  Montague,  C.  J.,  in  Partridge  v.  Strange, 
1  Plow.  Rep.  88,  within  the  purview  of  the  common  law,  is  when 
one  person  lays  claim  to  land  of  which  another  is  in  possession,  hold- 
ing adversely  to  the  claim.  Every  grant  of  land,  except  a  release, 
is  void,  if  at  the  time  the  lands  are  in  the  actual  possession  of  another 
person  claiming  under  a  title  adverse  to  that  of  the  grantor.  It  is 
admitted  that  the  doctrine,  that  a  conveyance  by  a  party  out  of  pos- 
session of  land  and  which  is  held  adversely  by  another  is  void,  does 
not  prevail  in  Pennsylvania  ;  yet  it  is  contended,  that  such  a  state 
of  things  requires  great  vigilance  on  the  part  of  the  vendee  ;  and  that 
it  is  his  duty  to  make  inquiries  which,  under  different  circumstances, 
he  would  not  be  compelled  to  make.  All  vendees  are  bound  to  take 
notice  of  what  is  contained  on  the  records  of  the  county,  or  on  the 
written  muniments  of  title ;  but  they  are  not  bound  to  seek  for  secret 
incumbrances  or  equities.  The  law  does  not  favour  secret  equities; 
and  it  has  been  the  anxious  care  of  the  legislature,  that  the  titles  to 
real  estate  should  appear  in  writing.  But  even  if  the  law  is  as  is 
supposed,  yet  I  cannot  perceive  how,  by  any  reasonable  diligence, 
the  vendee  could  have  arrived  at  a  knowledge  of  the  facts,  that  Kolb 
has  undertaken  to  swear  without  knowledge,  or  that  the  chain-car- 
riers were  not  sworn. 

The  deed  from  Schall  and  wife  to  the  plaintiff  contains  a  general 
warranty,  and  from  this  an  argument  has  been  drawn  which  I  have 
heard  urged  for  the  first  time. 

It  is  said,  that  such  a  purchaser  is  not  protected,  or,  in  other 
words,  that  he  is  not  a  purchaser  without  notice.  I  have  looked 
into  the  cases,  and  I  cannot  find  a  trace  of  such  a  distinction  ;  it  has 
also  escaped  the  research  of  the  learned  counsel ;  and  it  seems  to  me 
that  it  is  as  unsupported  by  reason  and  policy,  as  by  authority. 
Seeret  incumbrances  and  liens  often  arise  from  negligence,  and 
sometimes  from  design.  If,  therefore,  a  loss  arises,  it  should  fall  on 
him  by  whose  act  or  negligence  it  was  occasioned.  Frequently 
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general  warranties  are  taken  ex  abundante  cautela,  and  not  because 
the  purchaser  had  the  least  reason  to  suspect  that  the  title  was 
defective.  A  purchaser  taking  a  deed  with  a  general  warranty, 
forms  not  the  slightest  presumption  that  the  title  he  received  was 
doubtful,  or  that  he  knew  it  to  be  such.  The  idea  seems  to  be,  that 
if  he  fails  to  recover  the  land,  he  has  his  remedy  over  against  the 
vendor ;  and  that,  therefore,  he  can  be  in  no  better  situation  than  the 
vendor.  It  is  apparent,  however,  that  in  a  great  majority  of  in- 
stances, a  vendee  cannot  obtain  adequate  relief.  Without  insisting 
upon  the  occasional  insolvency  of  the  vendor,  he  cannot  be  compen- 
sated for  the  increased  value  of  the  land,  arising  from  his  industry 
and  skill,  or  from  the  employment  of  his  capital  in  erecting  valuable 
improvements  on  the  premises.  It  is  right,  therefore,  that  the  loss, 
if  any,  should  fall  on  him  whose  neglect  has  occasioned  it. 

But  the  plaintiff  in  error  further  contends,  that  the  court  erred 
in  their  answer  to  the  sixth  point — "that  no  warrant  can  legally 
issue  for  land  improved  and  occupied  by  another." 

It  is  said  this  land  was  improved  when  Schall  took  out  his  war- 
rant, and  for  that  reason  the  warrant  and  survey  under  it  were  void. 
It  was  not  void  even  if  the  land  or  part  of  it  was  improved.  It  was 
voidable,  at  the  instance  of  the  improver,  for  so  much  land  included 
in  the  warrant  as  the  improver  was  entitled  to.  If  the  improver 
relinquished  his  claim,  the  title  of  the  warrant  holder  became  inde- 
feasible. The  object  of  the  law  is  to  protect,  as  well  the  interest  of 
the  improver,  as  to  reserve  to  the  commonwealth  its  interest  from  the 
date  of  the  improvement.  The  improver  may  abandon  his  improve- 
ment when  he  pleases  ;  and  then  any  one  may  purchase  the  land 
from  the  commonwealth,  and  in  such  case  is  only  required  to  pay 
interest  from  the  date  of  his  application.  The  object  of  the  law  is 
attained  by  leaving  the  improver  to  control  the  claim  of  the  warrant 
holder.  In  this  direction  we  discover  no  error. 

There  cannot  be  a  doubt  but  that  Levi  Blue,  and  those  claiming 
under  him,  had  a  right  to  circumscribe  the  boundary  of  his  improve- 
ment, so  as  not  to  include  the  land  in  question.  If  Levi  Blue,  or 
Crosby  who  succeeded  to  his  rights,  had  so  willed,  it  would  seem, 
from  the  evidence,  that  they  might  have  embraced  this  land.  But 
this  they  did  not  think  proper  to  do.  Blue  sold  his  improvement  to 
Crosby,  who  had  a  survey  made  excluding  this  land.  Who  then 
has  a  right  to  complain  of  this  transaction  7  Not  Crosby,  for  he  has 
abandoned  his  right ;  not  the  commonwealth,  who  have  treated  the 
land  as  vacated,  and  who  are  not  in  any  way  a  loser  by  this  arrange- 
ment. Surely  it  does  not  lie  in  the  mouth  of  a  third  person  to  take 
this  defence,  and  in  this  way  defeat  the  commonwealth's  vendee. 

This  disposes  of  the  objection  to  the  plaintiffs'  title.  The  defend- 
ants allege  that  they  have  a  title,  or  at  any  rate  that  there  is  a 
title  outstanding,  better  than  the  plaintiffs'.  There  is  no  principle 
better  settled,  than  that  a  plaintiff  must  recover  by  the  strength 
of  his  own  title ;  and  if  the  case  is  as  stated,  the  plaintiffs  cannot 


May  1834.]  OF  PENNSYLVANIA.  277 

[Cresson  v.  Miller.] 

recover.  The  defendants  gave  in  evidence  a  warrant,  dated  the  18th 
of  November  1793,  to  Conrad  Feger  for  four  hundred  acres  ;  a  sur- 
vey dated  June  28th  1794,  returned  24th  of  February  1795  ;  a  sur- 
vey dated  17th  of  June  1794;  a  warrant  to  John  Spayd,  Esq.  for 
four  hundred  acres  dated  18th  of  November  1793,  and  a  survey 
thereon  dated  17t,h  of  June  1794;  and  a  warrant  to  Charles  Evans 
for  four  hundred  acres,  and  a  survey  on  the  same  day  as  above. 
They  also  gave  in  evidence  an  old  purchase  voucher,  No.  11,687,  No- 
vemberlSth  1793,  Colonel  Moyer,  fifty  warrants  of  four  hundredacres, 
twenty  thousand  acres;  a  deed  dated  June  llth  1804,  John  Moyer 
to  John  Blue,  for  the  consideration  of  60  pounds  conveying  all  his 
right  to  and  out  of  a  certain  tract,  parcel  or  piece  of  land  situate  in 
Norwegian  township,  &c.,  bounded,  &c.  &c. 

Deed  dated  in  1808.  John  Blue,  Sen.  to  Levi  Blue  and  Michael 
Blue,  his  sons,  in  consideration  of  150  pounds  conveying  a  tract  of 
land  in  Norwegian  township.  Also  another  tract  of  land  situate  in 
the  same  township,  being  three  adjoining  tracts  of  land  originally 
surveyed  unto  Charles  Evans,  John  Spayd  and  Conrad  Feger,  which 
they  respectively  conveyed  to  John  Moyer,  and  which  he  conveyed 
to  John  Blue.  A  mortgage  dated  January  llth  1809,  John  Blue 
to  Jacob  Miller,  conditioned  for  the  payment  of  157  dollars  the  llth 
of  January  next  with  interest,  granting  a  messuage,  tenement  and 
tract  of  land  in  Norwegian  township,  containing  by  metes  and 
bounds  twelve  hundred  acres  or  thereabouts.  The  record  of  a  suit, 
No.  76,  August  term  1811,  on  said  mortgage,  Jacob  Miller  v.  John 
Blue,  James  Blue,  Levi  Blue,  Michael  Blue  et  al.,  children  and  heirs 
of  John  Blue  deceased,  in  which  there  was  a  verdict  for  the  plaintiffs 
on  the  12th  of  August  1814. 

A  record  of  a  scire  facias  sur  judgment,  to  August  term  1817, 
No.  191.  The  executions  thereon,  by  virtue  of  which  the  premises 
were  sold  to  David  Bright  for  1070  dollars.  Deed  dated  12th  of  April 
1819,  John  Miller,  sheriff,  to  David  Bright,  for  the  land  described 
in  the  mortgage,  duly  acknowledged.  Deed  dated  llth  of  February 
1830,  David  Bright  and  wife  to  William  Fricker  and  Anthony  F.  Mil- 
ler, for  the  consideration  of  3000  dollars,  for  the  moiety  of  said  tract 
of  land. 

The  defendant  also  gave  in  evidence  the  record  of  a  suit,  John 
Hughes  v.  Levi  Blue,  Michael  Blue  and  John  Adams,  &c.,  No.  4, 
December  term  181 7,  and  the  executions  issued  thereupon,  by  virtue  of 
which  certain  premises  hereafter  described  were  sold  to  James  Blue 
for  70  dollars  and  50  cents.  Deed  dated  26th  of  October  1818, 
Benjamin  Christ,  sheriff,  to  James  Blue,  for  a  messuage  and  tract  of 
land  in  Norwegian  township,  adjoining  lands  of  Green,  Klauser  et  al., 
late  the  estate  of  Levi  Blue  and  Michael  Blue.  Deed  dated  27th  of 
August  1832,  James  Blue  and  wife  to  Anthony  F.  Miller,  for  the 
same  land,  and  by  the  same  description. 

Whether  the  three  warrants  to  Evans,  Spayd  and  Feger  were 
located  on  the  land  in  dispute,  was  a  fact  distinctly  referred  by  the 
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court,  with  an  express  direction,  that  if  they  covered  the  premises  the 
plaintiff  could  not  recover,  no  matter  to  whom  they  now  belong. 
And  this  surely  was  as  much  as  the  defendants  had  a  right  to  re- 
quire.    The  court  further  say,  that  if  these  warrants  were  not  localed 
on  the  land,  the  defendants  have  no  pretence  to  say  that  they  are 
protected  by  the  act  of  limitations.     And  in  this  there  was  no  error; 
because,  if  the  land  was  not  included  in  the  warrants  referred  to,  nor 
embraced  by  John  Blue's  improvement,  which  was  also  distinctly 
referred  as  a  fact  to  the  jury,  the  land  was  vacant,  which  leaves  no 
pretence  to  claim  the  land  by  virtue  of  the  act  of  limitations.     The 
defendants  alleged  that  John  Blue  entered  on  the  land  under  mistake, 
supposing  it  to  be  embraced  in  the  three  warrants  ;  in  which  case,  they 
say  he  may  hold  as  an  improver.    If  the  mistake  had  existed,  as  alleged, 
in  the  absence  of  all  allegation  of  fraud,  as  was  the  case  of  this, 
there  can  be  but  little  doubt  he  might  have  held  as  an  improver.     The 
evidence  however  distinctly  shows,  that  John  Blue  never  did  improve 
the  land  in  controversy.    He  held  the  title  to  the  three  warrants  which 
laid  on  lands  adjoining  the  fifty  acres,  and  he  himself  resided  on  an- 
other tract  some  distance  off,  which  he  claimed  by  virtue  of  an  improve- 
ment.    Whether  an  improvement  can  be  made  on  two  tracts,  it  is 
unnecessary  to  decide.     There  is  nothing  here  to  raise  the  question. 
It  appears  from  the  testimony  of  Levi  Blue,  that  he  made  the  im- 
provement in  question  for  himself,  and  not  for  his  father  ;  and  that 
he  afterwards  sold  the  improvement  to  Neil  Crosby,  who  afterwards, 
as  before  stated,  made  a  survey,  throwing  out  the  fifty  acres  in  dis- 
pute.    Levi  Blue  says,  that  a  year  or  two  after  the  sheriffs  sale, 
Miller  and  Christ  stopped  at  his  house  and  asked  him  to  show  them 
the  lines  ;  he  showed  them  the  lines  that  were  surveyed  to  his  father. 
Miller  seemed  dissatisfied,  and  said  the  house  was  on  it,  that  it  went 
further  towards  the  hill.     Witness  told  him  that  was  the  land  sur- 
veyed to  his  father  ;   and  the  other  witness  said  he  held  by  possess- 
ion, and  that  he  was  not  willing  to  give  it  up.     Miller  said  he  had 
bought  it  and  would  have  it.     Witness  said  he  should  not  have  it 
without  he  gave  him  something  for  his  improvement  right.     Miller 
said  he  would  not  do  it.     Blue  was  the  defendants'  witness. 

But  the  defendants  say  the  court  erred  in  the  answer  to  the  seventh 
point — "  that  a  levy  on  a  messuage  and  tract  of  land,  and  a  sale 
thereof  by  the  sheriff,  vest  all  the  legal  and  equitable  interest  of 
the  person,  as  whose  estate  the  land  was  sold  in  the  sheriff's  ven- 
due."  As  an  abstract  proposition,  the  position  of  the  defendant's 
counsel  cannot  be  denied  ;  but  still,  I  cannot  discover  any  error  in 
the  answer  of  the  court.  In  1808  John  Blue  mortgaged  the  pro- 
perty which  he  purchased  of  John  Moyer,  to  Jacob  Miller.  About 
the  same  time  he  conveyed  part  of  the  property  to  his  sons,  Levi 
and  Michael ;  Jacob  Miller  brought  suit  upon  the  mortgage,  against 
John  Blue,  James  Blue,  Levi  Blue,  and  Michael  Blue,  children  and 
heirs  of  John  Blue  deceased,  and  obtained  a  verdict.  This  mort- 
gage covered  the  whole  land,  and  included  the  property  conveyed 
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by  John  Blue  to  his  sons  Levi  Blue  and  Michael  Blue.  A  suit  was 
brought,  John  Hughes  v.  Levi  Blue,  Michael  Blue  and  John  Adams, 
and  executions  issued  thereon,  by  which  the  properly  was  sold  to 
James  Blue.  If  the  levy  was  not  made  on  Levi  Blue's  improve- 
ment, then  the  property  was  still  in  Levi  Blue,  who  afterwards  sold 
to  Crosby,  who  surveyed  the  land,  excluding  the  fifty  acres.  But  if 
it  did  include  it,  it  was  sold  to  James  Blue.  The  case  shows,  that  in 
1829  Levi  sold  his  improvement  to  Crosby,  and  that  then  some 
question  was  made  about  Levi's  title.  Crosby  and  Levi  Blue  called 
on  James  Blue,  and  informed  him  that  Crosby  had  bought,  or  was 
about  to  buy  Levi's  improvement ;  and  told  him,  that  they  had  come 
to  inquire  about  Levi's  title  ;  and  he  inquired  whether  the  heirs  of 
John  Blue  claimed  it.  James  said,  he  knew  none  of  them  had  any 
interest  in  it.  That  Levi  had  staid  so  long  on  it,  he  thought  he 
ought  to  have  it.  James  did  not  claim  any  interest  in  the  land, 
although  this  conversation  was  after  his  purchase  at  the  sheriff's 
sale.  This  being  the  case,  he  could  clearly  have  no  right  as  against 
Crosby,  who  came  to  him  for  the  express  purpose  of  inquiring  whe- 
ther he  or  the  other  heirs  of  John  Blue  had  any  title  to  the  land 
which  he  was  about  to  purchase  from  his  brother  Levi.  The  court 
were  right  in  this  part  of  the  charge  ;  and  also  in  stating,  that  the 
defendants  could  be  in  no  better  situation  than  James  Blue,  from 
whom  they  purchased. 

This  disposes  of  all  the  exceptions  to  the  charge  ;  and  it  remains 
now  to  examine  whether  there  is  error  in  the  admission  of  certain 
evidence  to  which  the  defendant  excepted. 

One  of  the  objections  to  the  evidence  in  the  first  two  bills  of  ex- 
ceptions is,  that  it  is  irrelevant.  It  is  undoubtedly  error  to  admit 
irrelevant  testimony.  But  was  the  testimony  irrelevant  1  We  think 
it  was  not.  The  defendants,  after  adducing  the  evidence  to  which 
I  have  particularly  adverted,  gave  in  evidence,  that  they  had  paid 
the  taxes  ;  the  plaintiffs  then,  to  rebut  this  testimony,  offered  in  evi- 
dence the  testimony  stated  in  the  bill,  for  the  purpose  of  proving  that 
the  surveys  were  vested  in  Charles  Snowden  ;  and  that  he  was 
assessed  with  the  taxes  and  paid  them.  For  these  purposes  they 
were  evidence.  Although  the  evidence  was  of  but  little  importance, 
yet  we  will  not  reverse  for  that  cause. 

The  plaintiffs  then  afterwards  read  in  evidence  the  sheriff's  deed, 
dated  the  9th  of  August  1810,  George  Marx,  sheriff,  to  Charles 
Snowden  ;  also  an  application  by  Crosby  for  the  land  on  which  Levi 
Blue  had  made  his  improvement.  The  remarks  which  have  already 
been  made,  in  connection  with  the  survey  made  by  Crosby,  show  the 
importance  of  this  testimony.  It  was  clearly  not  error  to  admit  it. 

The  plaintiffs  then  read  the  record  of  a  deed,  dated  the  20th  March 
1829,  from  Levi  Blue  and  wife  to  Niel  Crosby,  for  the  consideration 
of  600  dollars,  for  a  messuage  tenement  and  improvement ;  the 
application  of  Niel  Crosby,  dated  the  4th  of  March  1829;  a  warrant, 
dated  the  7th  of  March  1829,  to  Niel  Crosby.  The  plaintiffs  then 
offer  in  evidence  an  application,  warrant  and  survey  of  a  tract  of  land 
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on  Muddy  creek.  This  evidence  was  offered  for  the  purpose  of 
showing,  null  in  this  point  of  view  we  think  it  admissible,  that  from 
1804  to  June  1829,  John  Blue  was  not  living  on  the  land  in  dispute, 
but  had  another  settlement.  It  must  be  recollected  that  the  defen- 
dant endeavoured  to  hold  this  land  by  virtue  of  an  improvement 
made  by  old  John  Blue.  It  was  therefore  testimony,  independent  of 
the  question  whether  a  man  can  hold  two  tracts  by  settlement,  which 
had  some  bearing  on  that  question  of  fact.  The  weight  of  it  is 
immaterial.  It  is  for  us  to  inquire  into  its  competency  merely.  It 
was  entitled  to  some  weight  in  connection  with  the  testimony  of  Levi, 
who  swears  positively  that  he  and  his  brothers  made  the  improve- 
ment, and  that  his  father  never  laid  any  claim  to  the  part  thus  set- 
tled. It  was  outside  of  Moyer's  survey,  which  they  knew  at  the 
time  they  made  it,  and  which  they  believe  the  father  knew  also. 

In  the  further  prosecution  of  the  examination  of  Levi  Blue,  the 
plaintiffs  proposed  to  ask  the  witness  what  was  said  by  James,  and 
what  was  the  reason  he  was  applied  to.  The  answer  of  the  witness 
shows  the  pertinency  of  the  testimony,  which  was  necessary  as  an 
explanation  of  the  testimony  previously  given.  The  witness  had 
sworn  that  he  and  Crosby  had  called  on  James,  and  the  reason 
Crosby  gave  to  James  was,  that  Mr  Loeser  and  Lauderbun  would 
not  give  him  a  right  to  the  land  he  had  purchased  from  Levi, 
because,  they  said,  his  brothers  and  sisters  had  a  right  to  it.  In 
answer  to  which,  James  made  the  declaration  which  has  been  here- 
tofore mentioned. 

Judgment  affirmed. 


Overseers  against  Baker's  Executors. 

A  township  cannot  be  made  chargeable  with  the  expense  of  maintaining  a  pau- 
per, otherwise  than  by  the  previous  order  of  two  justices  of  the  peace. 

ERROR  to  Cumberland  cpunty. 

"Hope"  had 'been  a  slave  of  Philip  Baker.  In  1818  an  order 
of  two  justices,  adjudicating  him  to  be  chargeable  to  the  county  of 
Cumberland  as  a  pauper,  was  made  ;  and  he  was  removed  to  the 
poorhouse.  In  1820  the  county  of  Cumberland  was  divided,  and 
the  poorhouse  was  in  that  part  which  was  called  Perry  county. 
The  act  dividing  the  county  provided,  that  the  poor  of  Cumberland 
should  continue  in  Perry  until  1824  ;  that  Cumberland  might  pro- 
vide a  place  for  her  poor  in  the  mean  time.  No  such  provision  was 
made  ;  but  the  commissioners  of  the  county  gave  notice  to  the  over- 
seers of  the  poor  of  the  different  townships  to  take  charge  of  their 
own  paupers.  Baker,  the  owner  of  "  Hope,"  had  lived  and  died  in 
North  Middleton  township,  whose  overseers  took  charge  of  him,  and 
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maintained  him  till  he  died,  and  brought  this  action  against  Baker's 
executors  to  recover  the  money  expended  by  the  township,  in  pur- 
suance of  the  act  of  the  1st  of  March  1 780,  sec.  6.  The  court  below 
(Reed,  president)  was  of  opinion  that  the  want  of  an  order  of  remo- 
val in  1824  was  fatal  to  the  plaintiffs'  right  to  recover,  and  a  verdict 
was  given  for  defendants. 

Watts,  for  plaintiff  in  error. 
•Alexander,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  act  for  the  gradual  abolition  of  slavery,  of  the 
1st  of  March  1780,  after  providing  in  section  5  for  the  recording 
of  slaves,  enacts  in  section  6,  that  unless  the  owner,  before  the 
slave  attains  his  twenty-eighth  year,  executes  and  records  a  deed  of 
manumission,  he  shall  be  liable  "  to  the  overseers  of  the  poor  of  the 
city,  township  or  district  to  which  any  such  negro  or  mulatto  shall 
become  chargeable,"  for  the  expenses  and  costs  they  may  be  put  to 
through  the  neglect  of  the  owner.  The  negro  Hope,  being  twenty- 
one  years  of  age  at  the  passage  of  this  act,  was  embraced  by  its  pro- 
visions, and  appears  to  have  been  first  set  free  by  his  master,  Philip 
Baker,  by  his  will  dated  in  1798.  In  1818  an  order  was  made  by 
two  justices  of  the  peace  of  Cumberland  county,  to  remove  him  to 
the  poorhouse  of  that  county  as  a  pauper,  stating  him  to  have  for- 
merly belonged  to  Philip  Baker  of  North  Middleton  township,  Cum- 
berland county.  In  1820  the  legislature  divided  the  county  of  Cum- 
berland, and  laid  off  from  it  a  new  county,  called  Perry,  the  limits 
of  which  included  the  poorhouse.  In  the  last  section  of  this  act, 
which  was  passed  on  the  22d  of  March  1820,  Pamphlet  Laws  96, 
there  is  a  provision,  "  that  the  poorhouse  establishment,  which  will 
be  included  in  the  county  of  Perry,  shall  be,  and  continue  to  be  con- 
ducted as  heretofore  for  the  term  of  four  years  from  and  after  the 
passage  of  this  act ;  and  at  the  expiration  of  the  said  four  years,  the 
commissioners  of  Cumberland  county  shall  remove  their  paupers  into 
their  county." 

The  pauper  continued  in  the  poorhouse  till  the  year  1824,  when 
he  was  brought  back  to  Cumberland  county,  and  taken  into  custody 
by  the  overseers  of  the  poor  of  North  Middleton  township,  and  various 
expenses  incurred  by  them  in  his  support,  for  which  this  suit  is 
brought.  And  the  question  is,  whether  Hope  is  to  be  considered  as 
having  become  chargeable  to  North  Middleton  township,  under  the 
act  of  1780. 

The  want  of  an  order  of  two  justices,  adjudicating  Hope  to  be 
chargeable  to  the  township  of  North  Middleton,  is  fatal  to  the  claim 
of  the  plaintiffs.  The  overseers  of  the  poor  of  that  township  under- 
took, to  give  him  relief  without  it.  It  is  clear,  that  the  first  order 
could  have  no  operation  in  fixing  the  pauper  on  North  Middleton 
township,  more  than  any  other  township :  it  was  an  adjudication 
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that  the  whole  county  was  chargeable.  When  the  legislature  con- 
tinued the  paupers  for  four  years  after  the  passage  of  the  act  of  1820, 
in  the  poorhouse  of  Perry  county,  they  may  have  contemplated  the 
possibility  of  some  steps  being  taken  in  the  meantime  by  Cumberland 
county  for  the  erection  of  a  poorhouse,  and  the  transfer  thither  of 
all  the  paupers  chargeable  on  that  county.  This  not  being  done, 
and  no  further  legislation  taking  place,  the  case  must  be  governed 
by  the  existing  laws,  independent  of  county  poorhouses,  by  which 
an  order  of  two  justices  is  necessary  to  authorise  the  disbursement  of 
the  moneys  of  the  township  in  the  relief  of  paupers.  Overseers  are, 
in  this  respect,  merely  ministerial  officers,  exercising  an  authority 
conferred  by  the  order  of  the  two  magistrates,  and  are  not  trusted  by 
law  with  discretionary  powers. 

In  the  act  of  the  29th  of  March  1803,  section  28,  in  rela- 
tion to  the  poor  of  the  city  of  Philadelphia  and  the  neighbouring 
districts,  there  is  a  provision  on  the  subject  of  negroes  and  mulattoes 
manumitted  after  the  age  of  twenty-eight,  expressly  enabling  the 
overseers  of  the  place  or  township  to  which  they  are  removed,  to  recover 
the  expenses  they  are  put  to,  from  the  default  of  the  master.  This 
clearly  means  a  legal  removal  by  order  of  two  magistrates. 

Judgment  affirmed. 


Knaub  against  Esseck. 

> 

A  sheriff's  sale  does  not  divest  the  lien  of  a  mortgage  conditioned  for  the 
payment  of  an  indefinite  number  of  annual  instalments  depending  for  their  con- 
tinuance upon  a  life  in  being. 

The  action  of  ejectment  is  a  proper  mode  of  enforcing  the  payment  of  the 
instalments  due  upon  such  mortgage. 

ERROR  to  the  common  pleas  of  Adams  county. 

This  was  an  action  of  ejectment  by  Sophia  Esseck  against  Jacob 
Knaub,  and  was  founded  on  a  mortgage  conditioned  for  the  payment 
of  14  pounds  19  shillings  and  5  pence  annually  to  the  plaintiff  dur- 
ing her  natural  life.  The  plaintiff  claimed  a  verdict  for  the  land,  to 
be  released  on  the  payment  of  three  instalments  due  before  suit 
brought.  The  defendant  gave  in  evidence  the  record  of  a  former 
judgment  in  ejectment  for  the  same  land,  by  the  same  plaintiff,  to 
be  released  on  the  payment  of  four  previous  instalments ;  also  a 
judgment  against  the  owner  of  the  fee,  on  which  the  land  had  been 
levied  and  sold  by  the  sheriff,  and  a  deed  made  to  the  purchaser. 
This  judgment  was  subsequent  to  the  mortgage  on  which  the  suit 
was  brought.  The  defendant  below  contended,  that  ejectment  was 
not  a  proper  remedy  ;  and  that  the  sheriff's  sale  divested  the  lien  of 
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the  mortgage.  But  the  court  (Reed,  president)  ruled  both  points 
against,  the  defendant ;  and  the  jury  found  for  the  plaintiff,  to  be 
released  on  the  payment  of  the  instalments  due. 

Fuller,  for  plaintiff  in  error,  cited  2  Rawle  166. 
Stevens,  for  defendant  in  error. 

PER  CURIAM. — Land  was  always  sold  subject  to  a  mortgage 
conditioned  for  payment  of  an  indefinite  number  of  annual  instal- 
ments, depending  for  their  continuance  upon  a  life  in  being  ;  because 
these  could  not  be  valued  and  taken  out  of  the  purchase  money.  In 
respect  to  a  mortgage  giv?en  to  secure  the  share  of  an  intestate's 
widow,  any  other  rule  would  conflict  with  the  act  which  directs 
her  interest  to  remain  charged  on  the  land.  As  to  the  form  of  the 
action,  it  has  always  been  held  that  an  ejectment  lies  on  a  mortgage, 
because  the  act  which  provides  a  scire  facias  gives  no  remedy  where 
the  object  is  not  to  turn  the  land  into  money.  The  direction  on  both 
points,  then,  was  correct. 

Judgment  affirmed. 


Ege's  Appeal. 

A  son,  who  had  been  a  manager  of  iron-works  for  his  father  in  his  lifetime, 
and  who  after  his  death  became  his  administrator,  on  the  settlement  of  his  ad- 
ministration  account  is  entitled  to  a  credit  for  a  balance  in  his  favour  on  the 
cash  book  :  and  is  not  chargeable  with  an  account  against  the  works  managed 
by  him  for  materials  furnished  for  repairs. 

An  appeal  entered  on  the  8th  of  October  1830,  from  a  decree  of  the  orphan's 
court  made  on  the  8th  of  October  1829  is  within  on*  year,  as  provided  for  an 
appeal  by  the  act  of  the  8th  of  February  1819. 

APPEAL  by  George  Ege,  one  of  the  administrators  of  Michael  Ege, 
Sen.  deceased,  from  the  decree  of  the  orphan's  court  of  Cumberland 
county,  settling  his  administration  account. 

The  decree  of  the  orphan's  court  was  made  on  the  8th  of  October 
1829,  and  the  appeal  was  entered  on  the  8th  of  October  1830.  The 
appellee  moved  to  quash  the  appeal,  on  the  ground  that  it  was  not 
entered  within  one  year. 

Michael  Ege,  Sen.,  was  the  owner  of  several  iron-works,  one  of 
which  was  managed  by  his  son,  George  Ege,  the  appellant.  At  the 
death  of  the  intestate  there  was  a  balance  on  the  cash  book  kept  at 
the  works,  in  favour  of  George  Ege,  of  2514  dollars,  for  which  he 
prayed  to  be  allowed  a  credit  in  his  account ;  but  it  was  disallowed. 
At  another  works  there  was  a  charge  against  the  works  managed 
by  George  Ege,  of  919  dollars,  for  materials  for  repairing  the  works. 
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With  this  account  the  accountant  was  charged.     These  two  items 
were  the  subjects  of  the  assignment  of  error. 

•Alexander,  for  appellant. 
Carothers,  contra. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  appellant  complains  of  the  decree  in  several 
particulars,  and  among  others,  that  the  court  disallowed  the  balance 
of  the  cash  account  on  the  cash  book  at  Mount  Holly  works, 
amounting  to  2514  dollars  57  cents. 

The  accountant  gave  in  evidence  the  cash  book  kept  by  him  as 
manager  at  the  Mount  Holly  works.  It  is  proved  that  this  is  the 
usual  manner  of  keeping  such  accounts  at  iron-works,  and  what  is 
very  material,  that  it  was  the  plan  pursued  at  the  works  of  Mr  Ege. 
The  books  on  which  the  accountant  relied  were  the  books  of  Mi- 
chael Ege,  of  course  open  to  his  inspection.  The  presumption  is,  he 
did  inspect  them,  and  was  satisfied  with  their  correctness. 

It  would  be  very  inconvenient,  if  not  impossible  to  conduct  a  busi- 
ness consisting  of  such  a  variety  of  trifling  items  of  expenditure,  in  a 
different  manner.  When  proper  vigilance  is  observed  by  the  em- 
ployer, there  is  little  danger  of  mistake  or  fraud.  It  has  not  been 
shown,  nor  has  it  even  been  attempted,  that  there  is  any  error  in  any 
item  of  charge  ;  and  this  surely  might  have  been  shown  if  there  was 
the  least  ground  for  the  allegation,  that  the  account  was  trumped  up 
with  a  view  to  charge  the  estate. 

We  are  of  opinion  that  it  therefore  should  be  allowed. 

The  orphan's  court  have  added  the  sum  of  919  dollars  52  cents  to 
the  debit  side  of  the  account,  it  being  the  balance  on  the  Pine  Grove 
books  against  accountant. 

We  have  examined  the  account  furnished  in  explanations  since 
the  argument,  and  find  it  composed  of  articles  supplied  before  nnd 
since  the  death  of  Michael  Ege,  for  the  Mount  Holly  works.  But 
whether  the  materials  were  supplied  before  or  since,  can  make  no 
difference  in  the  result.  If  supplied  before  the  death  of  the  father, 
the  accountant  ought  not  to  be  charged  with  them,  because  they 
were  used  for  the  repairs  of  property  which  belonged  to  the  father. 
If  supplied  after,  it  was  for  the  benefit  of  the  estate.  The  improve- 
ments were  made  at  the  Mount  Holly  works  ;  which,  it  is  true,  were 
afterwards  allotted  to  George ;  but  the  presumption  is,  and  it  is  a 
reasonable  one,  that  it  enhanced  the  value  of  the  estate,  and  in- 
creased the  price  at  which  it  was  appraised.  If  this  was  the  fact, 
and  there  is  nothing  to  rebut  the  presumption,  the  other  children  got 
the  benefit  of  the  increased  price  ;  and  it  would  be  unjust  that  the 
accountant  should  be  made  to  bear  the  whole  burthen.  We  throw 
out  of  view  the  informal  arrangement  made  in  the  father's  lifetime. 
It  was  disregarded  in  the  final  settlement  of  the  estate,  and  cannot 
now  affect  the  question. 
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The  appellee  made  a  preliminary  question,  which  remains  to  be 
examined. 

The  decree  of  the  orphan's  court  was  made  the  8th  of  October 
1829,  and  the  appeal  was  taken  the  8th  of  October  1830.  The 
appeal  must  be  entered  within  one  year  after  the  confirmation  of 
the  account.  Act  of  8th  of  February  1819.  I  cannot  distinguish 
this  case  from  Sims  v.  Hampton,  1  Serg.  fy  Rawle  412  ;  Goswiller's 
Appeal,  3  Penns.  Rep.  201  ;  and  Clow  v.  Wallace,  1  Penns.  Rep.  441. 
The  day  on  which  the  act  is  done  is  included  or  excluded,  as  the 
case  requires  a  rigorous  or  liberal  construction.  The  right  of  appeal 
is  always  favoured.  This  therefore  is  a  case  which  calls  for  a  liberal 
construction  ;  and  there  can  be  no  difference  whether  the  computa- 
tion is  made  by  days,  or  where  the  intention  is  indicated  by  terms 
adopted  in  the  act.  The  intention  of  the  legislature  is,  to  secure  the 
right  of  a  rehearing  to  all  who  entered  an  appeal  within  one  year 
after  the  day  when  the  decree  was  confirmed.  This  construction 
excludes  the  day  the  appeal  was  entered,  from  which  it  follows  that 
the  appeal  is  in  time. 

With  the  above  correction  the  decree  of  the  orphan's  court  is  con- 
firmed. 


Middleton  against  The  Commonwealth. 

A  bill  of  exceptions  to  the  admission  or  rejection  of  evidence,  on  the  trial  of 
one  charged  by  indictment  with  a  criminal  offence,  is  not  the  subject  of  consid- 
eration upon  a  writ  of  error ;  although  the  bill  may  have  been  sealed  by  the 
court  below. 

WRIT  of  error  to  the  judges  of  the  court  of  quarter  sessions  of 
Adams  county. 

The  record  exhibited  an  indictment  against  Roberl  W.  Middleton 
for  a  libel ;  on  the  trial  of  which,  the  defendant  offered  to  give  in  evi- 
dence the  truth  of  the  facts  stated  in  the  alleged  libel,  on  the  ground 
that  the  matter  referred  to  was  of  a  public  character,  and  likely  to 
affect  the  public  interest.  The  court  below  (Reed,  president)  was 
of  opinion,  that  the  character  of  the  alleged  libel  must  be  determined 
exclusively  from  an  inspection  of  the  paper  itself ;  and  that  inspec- 
tion did  not  result  in  the  conclusion  that  the  public  interest  was  at 
all  involved  in  the  matter ;  and  the  evidence  was  rejected.  The  de- 
fendant's counsel  requested  the  court  to  seal  a  bill  of  exceptions  to 
their  opinion,  which  was  done. 

Stevens,  for  plaintiff  in  error,  argued,  that  although  the  court 
below  were  not  bound  to  seal  the  bill  of  exceptions,  yet  having 
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done  so,  the  record  exhibited  to  this  court  an  error  of  the  court 
below  in  rejecting  the  evidence. 

Fuller  and  Galbreath,  for  defendant  in  error,  whom  the  court  de- 
clined to  hear. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — It  is  not  pretended  that  the  judges  were  bound  to 
seal  these  bills  of  exceptions  ;  but  it  is  said,  that  as  they  have  volun- 
tarily done  so,  we  are  bound  to  inspect  the  matter  supposed  to  be 
thus  put  on  the  record.     But  the  statute  sanctions  nothing  which  it 
does  not  enjoin  ;  and  as  it  has  been  held  in  Sir  Harry  Vane's  case, 
according  to  the  report  of  it  in  1  Levinlz  68,  and  Kelynge  18,  to  be 
inapplicable  to  any  criminal  matter  whatever,  the  case  before  us 
stands  precisely  as  it  would  have  stood  before  the  statute.     To  the 
component  parts  of  a  judicial  record,  as  it  is  defined  by  the  common 
law,  nothing  can  be  added  without  legislative  sanction  ;  and  ii  was 
for  this  reason  that  a  specific  provision  was  thought  to  be  necessary 
in  the  statute  of  frauds  to  authorise  the  true  date  of  a  judgment  to 
be  inserted  in  the  margin  of  the  roll,  in  order  to  make  it  a  lien  but 
from  the  time  when  it  was  signed,  instead  of  the  first  day  of  the  term 
to  which  it  related  by  the  common  law.     In  like  manner  it  was  ne- 
cessary to  provide  specifically,  in  this  statute  of  Westminister  2,  a 
means  by  which  the  court  in  which  the  trial  was  had,  might  give  a 
party  the  benefit  of  an  exception  in  a  court  of  error.     By  the  forms 
of  the  common  law  the  incidents  of  the  trial  do  not  appear  in  the 
memorandum  called  the  posted,  which  is  indorsed  by  the  English 
practice  on  the  nisi  prius  roll,  and  minuted  by  our  own  among  the 
entries  on  the  docket ;  whence  it  was  necessary  to  provide,  that  an 
exception  being  reduced  to  writing  and  authenticated  by  the  seal  of 
the  judge,  should  be  a  ground  on  which  an  appellate  court  might 
proceed  to  the  correction  of  error  of  law  committed  before  the  jury. 
These  bills  of  exceptions,  therefore,  being  destitute  of  the  sanction  of 
the  statute,  are  not  judicially  before  us.     Nor  is  this  a  defect  in  our 
system  ;  at  least,  whatever  it  may  seem  in  theory,  it  is  not  a  defect 
in  practice  ;  for  the  recollection  of  no  lawyer  can  point  to  an  instance 
of  injustice  suffered  or  conviction  procured  by  straining  the  law 
against  the  accused  ;  and  as  to  injury  from  mistake,  so  rigid  is  the 
general  observance  of  the  maxim  that  it  is  better  for  ten  guilty  per- 
sons to  escape  than  that  one  innocent  person  should  be  punished, 
that  every  doubt  is  universally  resolved  in  favour  of  humanity. 
What  more  could  a  philanthropist  desire  1    As  to  a  severity  of  ad- 
ministration, the  tendency  to  err  is  in  the  opposite  direction  ;  and  the 
prisoner  has  an  additional  and  an  all  sufficient  safeguard  in  the  sym- 
pathies of  the  jury.     But  though  convictions  of  the  innocent  are 
unknown,  acquittals  of  the  guilty  are  abundant ;  and  if  it  were  an 
object  to  increase  their  number,  it  could  not  be  denied  that  it  would 
be  promoted  by  the  delay  incident  to  a  writ  of  error ;  for  when  the 
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public  has  become  indifferent  to  the  event,  and  the  anger  of  the  in- 
jured party,  which  lent  a  temporary  activity  to  the  prosecution,  has 
subsided,  above  all,  when  the  principal  witnesses  are  dead  or  dispersed, 
an  acquittal  on  a  second  trial  is  pretty  much  a  matter  of  course. 
Such  is  the  consequence  of  postponement  in  Philadelphia,  where 
offenders  are  known  to  consider  the  removal  of  their  indictment  into 
the  supreme  court  for  trial  at  nisi  prius  as  tantamount  to  an  acquittal ; 
and  such  it  would  be  in  the  country,  though  perhaps  to  a  less  extent. 
There  would  also  be  great  danger  of  escape,  especially  in  capital 
cases,  from  suffering  a  convict  to  go  at  large  during  the  pendency  of 
his  writ  of  error ;  for  the  responsibility  of  bail  who  are  seldom  prose- 
cuted to  judgment  for  the  forfeiture  of  their  recognizance,  is  daily 
shown  to  be  an  insufficient  security  for  the  appearance  of  one  who 
has  reason  to  apprehend  conviction  as  a  felon  ;  and  if,  on  the  other 
hand,  the  writ  of  error  were  not  a  supersedeas,  the  punishment  pre- 
scribed in  the  sentence  would  often  be  inflicted  before  its  legality 
could  be  tested.  Nor  would  the  reversal  of  the  judgment  for  a  tech- 
nical defect  wipe  off  the  disgrace  of  conviction,  or  exempt  the  ac- 
cused from  a  renewal  of  the  prosecution.  Besides,  it  is  proved  by 
all  experience,  that  the  efficacy  of  punishment  depends  on  its  prompt- 
ness and  certainty,  and  that  the  more  we  multiply  the  chances  of 
eventual  escape,  the  more  we  take  from  its  influence.  As  to  the 
supposed  value  of  a  proceeding  to  settle  contested  principles  of  crimi- 
nal law  in  the  tribunal  of  the  last  resort,  it  is  enough  that  the  jury 
are  in  these  cases  the  tribunal  of  the  last  resort,  being  declared  by 
the  constitution  to  be  judges  in  criminal  cases  of  the  fact  and  the 
law  ;  so  that  little  would  be  gained  by  going  to  the  supreme  court 
for  a  rule  which  would  be  no  rule  at  all  to  those  who  are  entrusted 
with  the  final  decision  of  the  question  of  guilt  or  innocence.  We 
are  unwilling  to  introduce  into  the  administration  of  the  criminal 
justice,  disorders  so  prejudicial  to  the  general  weal,  by  departing  from 
a  construction  which  has  prevailed  without  interruption  for  near  two 
centuries  ;  and  entirely  disregarding  the  bills  of  exceptions,  we  are 
bound  to  say  there  is  no  error  in  the  record. 
Judgment  affirmed. 
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M'Namara  against  Shorb  et  al. 

A  deposition  having  detailed  the  acts  done  by  a  settler  in  the  course  of  mak- 
ing an  improvement  on  land,  concluded  with  the  expression,  that  the  improve- 
ment was  continued  and  kept  up  to  a  certain  period :  Held,  that  this  latter 
expression  was  not  exceptionable,  and  was  rightly  read  to  the  jury. 

When  a  warrant  is  granted  for  land  upon  which  an  actual,  personal  resident 
settlement  was  made  and  continued,  which  calls  for  a  certain  number  of  acres 
with  the  improvements  upon  it,  as  lying  in  the  county  where  all  the  improve- 
ments are,  and  still  further  describing  the  land  as  adjoining  lands  in  the  same 
county  and  lands  in  the  adjoining  county,  and  such  warrant  is  directed  to 
the  deputy  surveyor  of  the  county  in  which  the  improvements  are,  and  a  survey 
is  made  thereon  by  him,  embracing  lands  in  both  counties :  it  is  a  good  and  effec- 
tual survey  and  appropriation  of  the  land. 

ERROR  to  the  county  of  Centre. 

This  was  an  action  of  ejectment  by  Shorb,  Lyon  and  others  against 
Thomas  M'Namara,  for  a  tract  of  land  in  Centre  county.  Upon  the 
trial  of  the  cause,  the  plaintiff  offered  in  evidence  the  deposition  of 
a  witness,  who  detailed  acts  done  upon  the  land  in  dispute,  by  a 
settler  in  the  course  of  his  making  his  improvement,  and  concluded 
with  the  expression,  that  the  improvement  was  continued  and  kept 
up  to  a  certain  period.  This  latter  part  of  the  deposition  was  ob- 
jected to  on  the  ground  that  it  was  the  expression  of  the  opinion  of 
the  witness,  as  to  what  an  improvement  was,  and  what  was  such  a 
continuance  of  it  as  was  necessary  to  entitle  the  settler  to  a  warrant. 
The  objection  was  overruled,  and  exception  taken  by  the  defendant. 

The  plaintiff's  title  was  founded  upon  a  settlement  and  improve- 
ment made  within  the  county  of  Huntingdon,  and  a  warrant  which 
called  for  lands  in  the  county  of  Huntingdon,  and  other  lands  in  the 
county  of  Centre ;  and  a  survey  on  that  warrant  made  by  the  deputy 
surveyor  of  Huntingdon  county,  which  included  the  land  in  dispute, 
which  was  in  the  county  of  Centre :  and  the  question  which  arose 
was,  whether  the  survey  was  not  void  as  to  that  part  of  the  land 
which  was  in  Centre  county.  The  opinion  of  the  court  (Burnside, 
president)  was,  that  the  survey  was  not  void  as  to  any  part  of  the 
land,  but  gave  good  title  to  the  plaintiff.  The  admission  of  the  evi- 
dence and  this  opinion  were  the  only  errors  assigned  which  gave  rise 
to  the  decision  of  any  principle. 

Valentine  and  Blanchard,  for  plaintiff  in  error. 
Potter,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  bills  of  exception  to  the  opinion  of  the  court 
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below,  on  the  admission  of  evidence,  compose  the  first  four  errors 
assigned.  The  first,  however,  is  the  only  one  of  them  which  was 
pressed  upon  the  argument  of  the  cause  ;  the  others  were  given  up: 
I  shall,  therefore,  notice  the  first,  which  was  an  objection  to  the 
reading  in  evidence  that  part  of  George  Anshutz's  deposition,  inclosed 
in  brackets  towards  the  close  of  it,  in  which  he  speaks  of  the  im- 
provement being  kept  up  and  continued  upon  the  land  in  dispute. 
This  was  objected  to  on  the  ground  that  it  was  merely  the  opinion 
of  the  witness  ;  that  instead  of  giving  his  opinion  he  ought  to  have 
stated  the  facts  upon  which  his  opinion  was  founded  ;  that  the  jury, 
under  a  proper  direction  from  the  court  on  the  subject,  as  to  the  law 
of  improvement,  might  have  formed  an  opinion  for  themselves,  whe- 
ther the  improvement  of  the  land  had  been  continued  and  kept  up 
or  not,  as  stated  by  the  witness.  This  objection,  in  the  abstract, 
would  no  doubt  be  good  ;  but  in  this  case  the  witness,  in  the  pre- 
ceding part  of  his  deposition,  had  detailed  the  acts  of  improvement 
done  on  the  land,  to  which  he  must  be  understood  as  having  a  refe- 
rence when  he  uses  the  term  "  improvement "  in  the  part  objected 
to,  and  states  that  the  improvement  was  continued  and  kept  up  to  a 
certain  period.  I  therefore  think  there  was  no  error  in  admitting 
this  evidence. 

The  remaining  errors  assigned  are,  to  the  charge  of  the  court  to 
the  jury ;  and  to  the  answers  of  the  same,  to  points  submitted  by 
both  parties,  requiring  a  direction  thereon  to  be  given  to  the  jury. 

It  is  considered  unnecessary  to  discuss  and  decide  upon  all  the 
remaining  errors  assigned  in  detail.  For  if  the  court  below  was 
right  in  changing  the  jury,  as  they  did,  that  it  was  no  objection  to 
the  settlement  under  which  the  plaintiffs  below  claimed  the  land  in 
dispute,  that  the  dwellinghouse,  improvements  and  cleared  land 
belonging  to  the  settlement,  were  all  in  Huntingdon  county — That 
there  was  nothing  in  our  land  laws  or  acts  of  assembly  on  the  sub- 
ject which  forbade  Keith,  under  whom  the  plaintiffs  below  claimed, 
from  settling  upon  unappropriated  land  lying  upon  the  dividing 
line  of  the  two  adjoining  counties,  making  all  his  improvements 
necessary  to  constitute  and  complete  a  legal  settlement,  agreeably 
to  the  acts  of  assembly  of  1786  and  September  22d  1794,  in  one 
of  the  counties,  and  locating  his  four  hundred  acres,  to  which  he 
became  entitled  by  virtue  of  his  settlement,  or  any  less  quantity  that 
he  pleased,  partly  in  both  counties,  provided  it  consisted  of  one  con- 
tinuous and  entire  tract — And  that  the  warrant  founded  upon  such 
settlement,  and  taken  out  for  the  land  intended  to  be  claimed  under 
it,  was  good,  notwithstanding  the  land  is  described  in  it  as  lying  in 
Huntingdon  county,  where  the  improvements  were  made — And  if 
it  be  that  the  court  below,  in  addition  to  the  above,  ought  further  to 
have  charged  the  jury,  that  the  survey  made  by  John  Morrison,  the 
deputy  surveyor  of  Huntingdon  county,  in  1813,  a  fact  which  seems 
not  to  have  been  disputed,  embracing  the  settlement,  improvements 
and  land  lying  in  both  counties,  of  which  the  land  in  dispute  is  a 

II. — MM 
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part  lying  in  Centre  county,  was  good  and  available  in  law,  instead 
of  telling  them  that  it  was  void  :  It  will  dispose  of  this  whole  case, 
and  sustain  the  verdict  of  the  jury  for  the  plaintiffs  below,  and  (he 
judgment  of  the  court  upon  it,  whether  the  court  were  correct  or  not 
in  their  direction  to  the  jury  on  the  other  matters;  and  will  render 
the  consideration  of  them  altogether  unnecessary,  for  they  were 
pressed  into  the  argument  of  the  case  in  order  to  supply  the  want 
of  an  official  survey  including  the  land  in  dispute. 

A  settlement,  such  as  was  required  by  the  act  of  1794  to  be  made 
upon  the  land  in  this  case  to  entitle  the  party  to  obtain  a  warrant 
from  the  land  office  for  it,  was  correctly  and  accurately  denned  by 
the  president  judge  of  the  court,  to  the  jury  :  and  the  manner  in 
which  it  was  necessary  to  continue  to  keep  up  and  maintain  the 
settlement  until  after  the  warrant  was  purchased  and  obtained,  was 
also  correctly  laid  down  and  explained  to  them  :  and  he  then  left  it 
very  properly  to  the  jury  as  matters  of  fact  to  be  decided  by  them, 
whether  all  those  things  necessaiy,  in  the  first  place,  to  constitute  a 
legal  settlement,  and  in  the  next  place,  for  the  regular  continuance 
of  it,  had  been  done  and  fully  performed.  So  that  the  fact  of  such 
settlement  having  been  made  as  fairly  and  legally  entitled  Keith  to 
the  warrant,  was  conclusively  settled  in  his  favour  by  the  verdict  of 
the  jury.  Keith,  then,  having  complied  with  the  act  of  22d  of  Sep- 
tember 1794  requiring  a  settlement  to  be  made  by  him  upon  the 
land  before  he  could  obtain  a  warrant,  on  the  23d  of  July  1812  pur- 
chased one  of  the  state,  calling  for  his  improvement,  and  describing 
the  land  as  lying  in  Huntingdon  county,  and  likewise  as  adjoining, 
in  part,  the  lands  of  certain  persons  therein  named,  which  lay  in 
Centre  county,  and  to  which  his  warrant  could  not  be  extended 
without  embracing  the  land  in  dispvite ;  and  on  the  26th  of  August, 
in  the  year  following,  had  a  survey  made  by  John  Morrison,  the 
then  deputy  surveyor  of  Huntingdon  county,  to  whom,  as  such,  the 
warrant  was  directed,  including  his  settlement  with  all  his  improve- 
ments which  lay  in  Huntingdon  county,  and  extending  the  survey 
across  the  boundary  of  Huntingdon  county  into  Centre,  and  thus 
embraced  the  land  in  dispute.  The  deputy  surveyor  made  but  the 
one  survey,  which  included  land  lying  on  each  side  of  the  dividing 
line  of  both  counties. 

By  the  existing  laws  of  the  state  in  1811,  when  the  settlement 
under  which  the  plaintiffs  below  claimed  was  made,  a  settler  upon 
land  became  entitled,  if  he  made  his  settlement  upon  unappropriated 
land,  to  a  warrant  for  four  hundred  acres,  including  his  settlement 
and  the  land  around  it,  if  there  were  so  much  of  it,  and  if  not,  to 
whatever  less  quantity  there  might  be,  upon  his  paying  to  the  state 
the  purchase  money;  and  at  that  time,  and  for  some  years  after- 
wards, a  person  could  not  obtain  a  warrant  for  land  without  having 
made  a  settlement  upon  it  previously,  and  having  continued  and 
kept  it  up  to  the  time,  at  least,  of  getting  his  warrant. 

There  never  was  any  law  restricting  a  person  in  his  undertaking 
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to  appropriate  land  by  settlement  as  Jong  as  that  mode  has  been 
effectual  in  the  state,  to  his  taking  the  entire  tract  or  quantity  of 
four  hundred  acres  in  the  same  county,  notwithstanding  he  might 
want  but  the  one  tract.     He  was  always  at  liberty  to  select  four 
hundred  acres  in  one  entire  tract,  and  to  secure  it  by  a  settlement, 
although  its  locality  might  have  been  such  as  to  have  extended  into 
two  or  more  adjoining  counties.     And,  indeed,  I  think  it  would  not 
have  been  for  the  interest  of  the  state,  at  so  late  a  period  as  181 1, 
(o  have  had  it  regulated  otherwise,  after  having  permitted,  in  all 
prior  time,  men  to  cull,  select  and  lay  out  in  any  figure  or  form 
almost  they  pleased,  their  grants  of  land  from  the  state ;  and  hence 
many  small  fragments  were  left,  sometimes  lying  in  two  adjoining 
counties  on  both  sides  of  the  dividing  line,  such  as  no  one  would 
have  thought  worth  taking  up,  unless  the  whole,  not  exceeding  four 
hundred  acres,  could  have  been  secured  by  one  settlement.     The 
settler  was  then  to  have  his  title  perfected,  first,  by  paying  the  pur- 
chase money  to  the  state  and  obtaining  a  warrant  from  the  land 
office,  where  they  had  authority  alike  all  over  the  state  to  issue  war- 
rants for  lands  upon  which  legal  settlements  were  made  and  kept 
up,  without  regard  to  a  division  of  the  state  into  counties,  or  to  the 
land  lying  altogether  in  one  county,  or  partially  in  two  adjoining 
counties;  and  next,  upon  a  survey  thereof  being  made  and  returned 
into  the  land  office,  by  obtaining  a  patent  therefrom,  and  paying  the 
necessary  fees,  which  completed  his  title.     A  settlement  gave  most 
clearly  a  right,  then,  to  have  a  warrant  for  four  hundred  acres,  upon 
paying  the  purchase  money  due  to  the  state;  and  it  is  equally  clear, 
that  under  the  provisions  of  the  act  of  September  1794,  but  one  war- 
rant could  be  granted  upon  the  same  settlement,  because  the  lan- 
guage of  the  act  is,  "no  application  (meaning  for  a  warrant)  shall 
he  received  at  the  land  office,  for  any  lands  within  this  common- 
wealth, except  for  such  lands  whereon  a  settlement  has  been,  or 
hereafter  shall  be  made,  grained,  raised,  and  a  person  or  persons 
residing   thereon,  no  matter   how  small   the  quantity  might  be. 
Hence  it  is  manifest  that  no  warrant  could  issue  after  the  passing 
of  that  act,  as  long  as  it  was  continued  in  force,  for  land,  however 
small  the  quantity,  without,  a  previous  settlement  being  made  and 
kept  up  on  it.     It  would,  then,  be  not  only  singularly  strange,  but 
absurd,  to  say  that  the  party  is  legally  entitled  to,  and  has  obtained 
a  warrant  from  the  state  for  four  hundred  acres  or  any  less  quantity 
of  land,  but  cannot  have  a  survey  made  of  it  because  it  lies  in  two 
adjoining  counties,  when,  without,  a  survey,  he  cannot  possibly  have 
his  title  perfected.     It  is  contended,  that  as  the  land  lies  in  two  ad- 
joining counties,  a  survey  cannot  be  made  of  it,  because  the  survey, 
if  made  to  include  the  land  lying  in  both  counties,  must  be  one 
entire  survey,  made  by  the  same  deputy  surveyor;  and  that  no 
deputy  has  any  authority  to  make  a  survey  of  land,  only  part  of 
which  lies  in  the  county  for  which  he  has  been  appointed,  and  if  he 
does  so  it  is  absolutely  void,  at  least  so  far  as  it  lies  without  his  pro- 
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per  county.  In  support  of  this  reasoning  the  following  acts  of  assem- 
bly have  been  cited.  The  act  of  the  9th  of  April  1781,  sec.  3,  Purd. 
Dig.  511,  1  Smith  529,  which  authorises  "the  surveyor-general  to 
appoint  a  deputy  or  deputies  in  any  county  of  this  state,  who  shall 
have  power  to  make  and  return  into  the  land  office  surveys  of  land 
only  in  the  county  for  which  such  deputy  or  deputies  shall  be  ap- 
pointed :"  next,  the  act  of  the  8th  of  April  1785,  sec.  15,  Purd.  Dig. 
524,  2  Smith  317,  which  declares  that  "in  making  any  survey,  by 
any  deputy  surveyor,  he  shall  not  go  out  of  his  proper  district  to  per- 
form the  same,  and  every  survey  made  by  any  deputy  surveyor,  with- 
out his  proper  district,  shall  be  void,  and  of  none  effect:"  and  last,  the 
act  of  the  3d  of  April  1792,  sec.  6,  which  is  in  the  same  words  with 
the  clause  just  recited  from  the  act  of  1785.  Purd.  Dig.  529,  3  Smith 
70.  The  act  of  1781,  on  this  subject,  may  be  considered  directory 
to  a  certain  extent :  it  does  not  declare  that  a  survey  made  by  the 
deputy  surveyor  of  a  county,  including  land  lying  without  the  county 
for  which  he  has  been  appointed,  shall  be  void ;  and  although  a  sur- 
vey of  a  tract  of  land  lying  wholly  without  his  proper  county  might  be 
considered  void  for  want  of  authority,  and  as  being  repugnant  to  the 
spirit  as  well  as  the  letter  of  the  act,  yet  it  does  not  follow,  I  appre- 
hend, that  because  a  small  part  of  it  may  be  without,  that  the  sur- 
vey is  void  even  as  to  that  part.  The  passages  referred  to  in  the 
acts  of  1785  and  1792  relate  more  particularly,  if  not  altogether,  to 
the  surveying  of  lands  within  the  purchase  by  the  state  of  the 
Indians  in  1784,  and  the  lands  lying  north  and  west  of  the  rivers 
Ohio  and  Alleghany.  Wright  v.  Wells,  1  Yeates  286 ;  Harris  v. 
Monks,  2  Serg.  fy  Rawle  560.  But  I  am  not  inclined  to  think  that 
if  they  were  applicable  to  the  land  in  dispute,  that  a  survey  made 
by  the  deputy  surveyor  of  his  district,  of  a  tract  of  land  lying  in 
.  part  within,  and  in  part  without  his  district,  would  be  void.  For 
this,  I  take  it,  would  be  contrary  to  the  spirit  and  meaning  of  the 
legislature.  They  merely  intended  to  prohibit  deputy  surveyors 
from  surveying  lands  lying  altogether  without  their  proper  and 
respective  districts ;  and  I  am  far  from  being  satisfied  that  this  con- 
struction is  in  anywise  repugnant  to  even  the  literal  meaning  of 
these  acts.  Because,  unless  the  whole  of  the  land  embraced  within 
the  survey  lies  without  his  district,  it  cannot  strictly  and  properly  be 
said  to  be  a  survey  made  by  him  "  without  his  proper  district,"  and 
these  are  the  words  of  the  acts. 

I  do  not  wish  to  be  understood,  however,  as  holding,  that  in  all 
cases  where  a  deputy  surveyor  makes  a  survey  of  a  tract  of  land, 
any  part  of  which  lies  within  the  county  of  which  he  is  the  deputy 
surveyor,  that  it  will  therefore  be  good ;  a  fraudulent  evasion  of  the 
acts  which  are  the  proper  directory  on  this  subject,  is  not  to  be  tole- 
rated. But  I  do  maintain  that  when  a  warrant  is  granted,  as  was 
done  in  this  case,  for  land  upon  which  an  actual  personal  resident 
settlement  was  made  and  still  kept  in  being  to  the  granting  of  the 
warrant,  which  calls  for  a  certain  number  of  acres  of  laud,  with  the 
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improvements  upon  it,  as  lying  in  the  county  where  all  the  improve- 
ments are,  and  still  further  describing  the  land  as  adjoining  lands 
belonging  to  certain  persons,  by  name,  lying  in  the  same  county, 
and  also  other  lands  lying  in  the  adjoining  county  belonging  to  per- 
sons therein  named,  and  such  warrant  is  directed  to  the  deputy  sur- 
veyor of  the  county  in  which  all  the  improvements  lie,  and  a  survey 
is  made  thereon  by  him,  embracing  the  lands  in  both  counties, 
according  to  the  calls  for  the  adjacent  owners  of  lands,  as  named  in 
the  warrant,  that  it  is  a  good  and  effectual  suivey.  If  it  were  not 
to  be  considered  a  valid  survey,  then  there  are  other  cases  in  which, 
upon  analogous  principles,  it  ought  not  to  be  held  so,  but  in  some 
of  which  the  propriety  and  reason  for  holding  it  good  may,  perhaps, 
be  more  glaring  and  apparent ;  and  I  will,  therefore,  mention  one 
which  might  readily  happen,  if  it  never  has.  Suppose  a  warrant 
were  to  be  granted  to  a  man  for  land  lying  in  a  certain  county, 
directed  to  the  deputy  surveyor  of  the  same  county ;  and  immedi- 
ately after  its  date,  and  before  a  survey  made  upon  it,  the  county 
were  to  be  divided  into  two  counties  by  an  act  of  the  legislature, 
one  of  the  two  retaining  the  old  name,  and  a  new  deputy  surveyor 
is  appointed  for  the  other  county.  It  would  not  be  pretended,  in  this 
case,  that  the  deputy  surveyor  of  the  county  retaining  the  old  name 
would  have  any  more  authority  to  make  a  survey  of  a  tract  of  land 
lying  altogether  in  the  new  county,  than  if  it  never  had  been  any 
part  of  the  county  of  which  he  is  the  deputy  surveyor;  because  the/ 
moment  that  the  county  is  curtailed  and  limited  in  the  extent  of  its 
territory,  his  authority  to  make  surveys  becomes  equally  so ;  he  is 
ccmfined  to  the  boundaries  of  the  county  for  the  time  being,  and  has 
no  right  to  pass  beyond  them.  But  can  it  be,  that  the  legislature 
ever  intended  that  the  warrant,  in  this  supposed  case,  should  not  be 
executed  by  the  deputy  of  the  county  to  whom  it  was  at  first  directed, 
in  the  same  manner  as  if  the  county  had  remained  undivided1?  I 
feel  perfectly  satisfied  they  never  did.  Indeed  it  may  be  that  such 
case,  as  well  as  others  of  similar  character,  never  entered  into  their 
minds  :  but  hence  the  necessity  of  giving  to  the  acts  of  the  legisla- 
ture such  reasonable  construction  as  will  best  meet  the  exigency  of 
such  cases  as  they  shall  happen  to  arise ;  and  at  the  same  time  to 
pursue  the  course  which  it  is  most  reasonable  to  believe  the  law 
makers  would  have  prescribed,  had  they  undertaken  to  have  pro- 
vided expressly  for  the  case. 

Mentioning  the  county  in  the  warrant,  in  the  case  under  consi- 
deration, may  be  regarded  as  being  intended  to  answer  a  double 
purpose.  First,  as  an  indication  of  the  deputy  surveyor  to  whom 
the  warrant  was  to  be  directed  for  execution  ;  and  next,  as  a  descrip- 
tion, in  part,  of  the  land.  Grant  v.  Eddy,  2  Yeates  152.  But  it  is 
certainly  no  objection  to  the  warrant,  that  the  land  for  which  it  was 
intended  is  not  described  with  as  much  accuracy  and  exactness  as 
it  might  have  been,  where  no  other  claims  are  likely  to  arise  in 
opposition  to  it.  Nor  is  the  deputy  surveyor  to  be  restrained  in 
making  the  survey  upon  it,  through  want  of  a  more  full  and  accu- 
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rate  description  of  the  land  upon  which  the  warrantee  wishes  to 
Imve  his  warrant  located,  than  what  is  contained  in  it,  provided  he 
includes  the  settlement,  and  land  around  not  otherwise  appropriated 
at  the  time  of  making1  the  survey.  And  it.  could  have  been  of  no 
avail  to  Imve  inserted  Centre  county,  with  a  view  of  having  the 
warrant  directed  jointly  to  the  deputy  surveyors  of  both  counties, 
because  such  a  thing  would  have  been  quite  anomalous,  and  cer- 
tainly without  any  authority,  either  express  or  implied,  arising  out 
of  any  act  of  assembly  on  the  subject. 

I  have  now  only  to  observe,  that  the  plaintiffs  below,  having 
shown,  on  the  trial  of  the  cause,  a  settlement  made  upon  the  land 
in  question,  by  Keith,  such  as  entitled  him  to  a  warrant,  upon  which 
he  actually  obtained  one,  after  paying  to  the  slate  the  purchase 
money  for  it;  and  having  again,  in  the  course  of  fourteen  months 
afterwards,  procured  an  official  survey,  to  be  made,  including  the 
land  in  dispute,  by  the  proper  officer ;  since  which  they  have,  as  it 
appears  by  the  evidence,  continued  to  claim  the  land,  and  to  exer- 
cise acts  of  ownership  upon  it :  there  was  certainly  no  pretence  for 
calling  upon  the  court  below  to  instruct  the  jury  that  the  plaintiffs 
there  had,  in  law,  abandoned  their  claim  ;  and  I  think  quite  as  little 
ground  left  to  the  jury,  from  the  evidence,  to  find  that  they  had 
done  so  in  fact. 

Judgment  affirmed. 


Finney  against  Crawford. 

A  terre-tenant  may  sue  out  a  writ  of  error  in  his  own  name,  and  without  join- 
ing the  legal  parties  ;  but  he  must  truly  describe  the  record  proposed  to  be  re- 
moved, in  the  borjy  of  his  writ. 

Writs  of  error  are  amendable  by  the  record  in  the  court  to  which  they  are 
made  returnable,  by  force  of  the  statute  5  Geo.  1,  c.  13. 

WRIT  of  error  to  Dauphin  county. 

The  writ,  in  this  case,  was  sued  out  in  the  name  of  Thomas  Fin- 
ney and  Daniel  Mertz,  terre-tenants,  against  Calvin  Blythe,  who 
survived,  £c.,  for  the  use  of  Martha  Crawford  ;  and  the  body  of  (he 
writ  called  for  the  record  of  a  suit  in  which  the  defendants  in  error 
were  plaintiffs,  and  the  plaintiffs  in  error  defendants. 

JWClure  moved  to  quash  the  writ,  on  the  grounds  that  it  did  not 
issue  in  the  name  of  the  legal  party,  and  called  for  a  record  which 
had  no  existence.  Cited,  Reigart  v.  Ellmaker,  6  Serg.  <$•  Rawle 
46  ;  Fotterall  v.  Floyd,  Ib.  315;  Holliday  v.  Summerville,  3  Perms. 
Rep.  533. 
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Fisher,  contra,  cited,  Kean  v.  Franklin,  5  Serg.  fy  Rawle  147. 

PER  CURIAM. — The  ground  of  the  motion  would  exclude  the 
defect  it  was  intended  to  reach.  A  terre-lenant  may  clearly  sue 
out  a  writ  in  his  own  name,  and  without  joining  the  legal  parties,  as 
he  has  done  here,  because  the  judgment  against  him  is  several ;  but 
he  must  truly  describe  the  record  proposed  to  be  removed,  in  the 
body  of  his  writ;  and  here  there  is  a  material  variance  between  the 
description  and  the  record  returned.  But  no  motion,  however  shaped, 
could  give  the  defendant  in  error  the  advantage  of  this  as  a  ground 
to  quash.  Though  a  writ  of  error  is  not  amendable  at  the  common 
law,  it  is  enacted  by  the  5  Geo.  1,  c.  13,  "that  all  wrils  of  error 
wherein  there  shall  be  any  variance  from  the  original  record,  may 
and  shall  be  amended  and  made  agreeable  to  such  record  by  the  re- 
spective courts  where  such  writs  of  error  were  made  returnable ;" 
and  this  statute,  providing  specifically  for  the  case  before  us,  is  in 
force  here,  as  appears  by  the  report  of  the  judges,  3  Binn.  626. 
The  prothonotary  is  therefore  directed  to  amend  the  description  in 
the  body  of  the  writ,  by  making  it  agreeable  to  the  record  returned. 

The  defendant  in  error  took  nothing  by  his  motion. 


Crowell's  Appeal. 

Waste  is  not  a  subject  matter  of  inquiry  of  which  the  orphan's  court  can  take 
cognizance. 

Where  by  will  the  profits  of  land  are  bequeathed  to  a  widow  and  children 
for  their  support,  until  it  be  sold,  it  is  the  duty  of  the  guardian  of  those  children 
to  see  to  the  application  of  such  proceeds  ;  but  where  there  is  no  proof  that  they 
were  wasted  or  mismanaged,  or  what  they  amounted  to,  the  orphan's  court  will 
not  charge  the  guardian  upon  the  settlement  of  his  account  with  any  part  of  the 
same. 

Transactions  between  a  guardian  and  his  ward  during  his  minority  are  alone 
the  subjects  of  settlement  in  a  guardianship  account :  goods  sold  and  delivered 
to  the  ward  after  he  arrived  at  full  age,  are  not  the  subjects  of  credit ;  but  can 
only  be  recovered  by  a  set-off  against  the  balance  on  settlement  of  the  account. 

APPEAL  from  the  decree  of  the  orphan's  court  of  Cumberland 
county. 

The  court  in  their  opinion  state  all  the  facts  which  are  necessary 
to  a  full  understanding  of  the  principles  determined  in  the  case. 

Alexander,  for  appellant. 
Garothers,  contra. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  is  an  appeal  from  the  guardianship  account  of 
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William  M'Canallish,  who  was  the  guardian  of  Mary  Lecky,  now 
Mary  Crowcll,  a  minor  daughter  of  Alexander  Lecky.  The  account 
was  presented  to  the  orphan's  court  of  Cumberland  county,  for  con- 
rinnaiion.  Exceptions  were  filed  to  the  account,  whereupon  the 
court,  by  consent  of  parties,  appointed  auditors  to  hear  and  decide 
upon  the  exceptions.  The  auditors  made  a  report,  which  the  court 
confirmed.  Crowell  and  wife  appealed  from  the  decree,  and  have 
filed  the  same  exceptions  as  below,  all  of  which  have  not  been  in- 
sisted upon  on  the  argument,  and  some  have  been  but  feebly  pressed. 
The  material  parts  will  be  noticed  in  the  course  of  the  opinion. 

It  is  said  by  the  appellant,  that  the  accountant  should  be  charged 
not  only  with  reasonable  rents  of  real  estate,  but  that  he  ought  to  be 
held  liable  for  the  great  damage  which  the  estate  sustained  from  his 
neglect.  Alexander  Lecky,  the  father  of  Mary  Crowell,  after  hav- 
ing given  several  legacies,  empowers  his  executors  to  sell  and  con- 
vey his  land  to  pay  the  legacies.  He  also  wills,  that  his  wife  and 
six  daughters  should  receive  the  profits  of  the  land  until  it  should 
be  sold.  The  executors  attempted  to  sell,  and  at  one  time  effected 
a  sale  ;  but  the  purchaser,  at  the  solicitation  of  the  friends  of  the 
family,  was  induced  to  relinquish  the  purchase.  Under  the  circum- 
stances, the  orphan's  court  were  of  the  opinion  that  the  accountant 
should  not  be  charged  with  any  injury  which  the  estate  may  have 
received  from  neglect.  That  it  was  more  particularly  the  duty  of 
the  executor  to  attend  to  the  estate,  than  the  guardian.  And  in 
this  opinion  we  concur.  We  also  think,  that  waste  is  not  the  sub- 
ject matter  of  inquiry  in  the  orphan's  court.  And  if  it  were,  no 
evidence  has  been  given  of  the  amount  of  the  injury  which  the 
estate  has  sustained.  The  evidence  is  vague  and  uncertain,  and 
not  such  as  to  furnish  any  data  on  which  we  could  undertake  to 
make  a  decree.  This  exception  is  overruled. 

The  appellant  also  urges,  that  the  accountants  should  have  charged 
themselves  with  the  profits  of  the  land,  whether  received  by  the 
executor  or  the  guardian  himself.  By  the  will,  the  profits  are  given 
to  the  widow  and  children  for  their  support,  and  if  any  profits  were 
made,  they  should  have  been  received  and  applied  as  directed  in  the 
will.  It  was  the  duty  of  the  guardian  to  see  to  the  application,  so 
far  as  his  ward  was  concerned.  But  as  to  this  also,  we  have  no  tes- 
timony. There  is  nothing  showing  whether  profits  have  been 
made.  It  is  probable  that  some  were  made,  but  the  amount  of  them 
has  not  been  shown,  nor  the  manner  of  their  application.  Whether 
they  were  paid  by  the  executors  directly  to  the  widow  and  children, 
for  their  support,  or  not,  we  are  left  entirely  in  the  dark.  This  ex- 
ception is  also  overruled. 

The  sixth  exception  is  for  allowing  for  goods  after  the  ward  was 
of  full  age. 

It  is  of  some  importance  in  the  settlement  of  the  accounts  of  guar- 
dians, that  nothing  should  enter  into  the  account  except  what  proper- 
ly belongs  to  it.  The  less  complex  such  accounts  are,  the  better ; 
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and  nothing  seems  to  confuse  them  more  than  an  intermixture  of 
accounts  which  pertain  to  another  relation.  The  guardian  himself 
can  he  examined  in  regard  to  his  account,  in  his  trust  character ; 
but  this  could  not  be  permitted  as  to  transactions  which  take  place 
after  the  minor  attains  full  age.  The  relation  changes  from  guar- 
dian and  ward  to  debtor  and  creditor.  Nor  can  any  evil  result  from 
this;  for  any  advances  which  a  guardian  may  make  to  his  former 
ward  will  be  a  set-off  against  the  balance  in  his  hands.  The  form 
is  changed,  but  the  substance  remains. 

The  court  decrees,  that  the  decree  of  the  orphan's  court  should 
be  confirmed,  after  striking  from  the  account  every  item  of  charge 
or  discharge  which  accrued  after  the  minor  attained  full  age. 


Downey's  Appeal. 

A  judgment  obtained  in  the  lifetime  of  a  decedent,  must  be  revived  within 
five  years,  otherwise  its  lien  will  be  lost. 

APPEAL  by  John  Downey's  administrators  from  the  decree  of  the 
common  pleas  of  Dauphin  county,  distributing  the  proceeds  of  the 
sale  of  the  real  estate  of  Leonard  Sweitzer  deceased.  Leonard 
Sweitzer  had  the  legal  title  to  the  land  sold,  and  Jacob  Steigleman 
the  equitable  title  to  a  certain  amount  of  purchase  money  he  had 
paid  for  it.  Downey's  administrator  had  obtained  a  judgment  against 
Sweitzer  in  his  lifetime,  but  which  had  not  been  revived  within  five 
years.  The  only  question  was,  whether,  after  the  death  of  a  judg- 
ment debtor,  the  lien  of  the  judgment  is  subject,  for  its  continuance, 
to  the  provisions  of  the  act  of  1798.  The  court  below  (Ely the,  presi- 
dent) was  of  opinion  that  the  lien  was  gone,  and  decreed  accordingly. 

Elder,  for  appellant. 

PER  CURIAM. — This  case  can  not  be  distinguished  from  Fryhoffer 
v.  Busby,  17  Serg.  4"  Rawle  121,  in  which  it  was  held  that  the  death 
of  a  debtor  by  judgment  does  not  change  the  nature  of  the  lien,  or 
subject  it,  for  its  continuance,  to  the  provisions  of  the  intestate  laws. 
But  according  to  the  decision  in  Penn  v.  Hamilton  during  the  last 
term  at  Chambersburg,  (ante,  page  53)  in  which  it  was  held  that  pro- 
ceedings analogous  to  those  required  by  the  supplement  to  the  act  of 
1798,  are  necessary  to  prolong  a  lien  under  the  intestate  laws,  Down- 
ey's judgment  had  lost  its  lien  in  any  event. 

Decree  affirmed. 

II, NN 
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Wolf  against  Clark. 

A  person  who  is  licensed  under  the  second  section  of  the  act  of  the  6th  of 
February  1830,  entitled  "an  act  regulating  tin  and  clock  pedlere,"  is  not  pro- 
hibited  by  the  second  section  of  the  act  of  the  same  year,  entitled  "an  act  for 
regulating  hawkers  and  pedlers,"  from  travelling  from  place  to  place  as  the 
agent  of  a  citizen  and  manufacturer  of  tin  ware,  of  this  state,  and  selling  at  pub- 
lie  auction  in  places  other  than  those  for  which  licenses  are  specifically  granted, 
the  tin  ware  manufactured  by  his  employer. 

ERROR  to  Bedford  county  common  pleas. 

This  action  was  by  Joseph  Wolf  against  Samuel  Clark,  in  which 
the  following  facts  were  agreed  to  be  considered  in  the  nature  of  a 
special  verdict. 

This  suit  is  instituted  by  the  plaintiff  against  the  defendant,  Sam- 
uel Clark,  to  recover  the  penalty  of  50  dollars  imposed  by  the  act  of 
assembly  of  the  2d  of  April  1830,  passed  for  regulating  hawkers  and 
pedlers.  It  is  admitted  by  defendant,  that  on  the  day  of 

A.  D.  1833  he  exposed  to  sale  and  sold  by  public  auction  or  out- 
cry, in  the  borough  of  Bedford,  sundry  articles  of  manufactured  tin 
ware. 

It  is  admitted  by  plaintiff  that  at  the  time  the  said  Samuel  Clark 
exposed  to  sale  and  sold  by  public  auction  the  above  mentioned  tin 
ware,  the  said  Clark  was  the  regularly  constituted  agent  and  sales- 
man of  Daniel  Holt  and  Russel  S.  Chedsey,  to  sell  and  dispose  of  tin 
ware  manufactured  by  them.  That  the  said  Daniel  Holt  and  Rus- 
sel S.  Chedsey  are,  and  were  at  the  time  of  the  sale  aforesaid,  citi- 
zens of  the  state  of  Pennsylvania,  residing  in  the  borough  of  Easton, 
in  said  state,  and  doing  business  therein  as  manufacturers  of  tin 
ware,  under  the  firm  of  Holt  and  Chedsey.  That  the  tin  ware  so 
as  aforesaid  sold  by  the  said  Samuel  Clark,  was  manufactured  by 
said  Holt  and  Chedsey,  at  Easton  aforesaid,  and  was  sold  by  said 
Clark  for  their  benefit,  and  as  their  regularly  constituted  and  em- 
ployed agent  and  servant.  And  the  said  Samuel  Clark  was  also,  at 
the  time  of  the  sale  aforesaid,  regularly  licensed,  agreeably  to  the 
provisions  of  the  second  section  of  the  act  of  assembly  passed  the  6lh 
of  February  1830  "regulating  tin  and  clock  pedlers,"  to  hawk  and 
peddle  tin  ware. 

Under  these  facts,  should  the  court  be  of  opinion  that  the  defend- 
ant has  subjected  himself  to  the  penalty  for  which  this  suit  is  brought, 
judgment  to  be  entered  for  plaintiff  for  the  same  ;  otherwise,  judg- 
ment to  be  entered  for  defendant :  each  party  reserving  his  right  to 
a  writ  of  error. 

The  court  below  (Thompson,  president)  rendered  a  judgment  for 
the  defendant. 
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Smith,  with  whom  was  Blodget,  for  plaintiff  in  error. 
Lyon,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  only  question  presented  in  this  case  is,  whe- 
ther a  person,  who  is  licensed  under  the  second  section  of  the  act  of 
the  6th  of  February  1830,  entitled  "an  act  regulating  tin  and  dock 
pedlers,"  is  prohibited  by  the  second  section  of  the  act  of  the  2d  of 
April  in  the  same  year,  and  passed  at  the  same  session  of  the  legis- 
lature, entitled  "an  act  for  regulating  hawkers  and  pedlers,"  from 
travelling  from  place  to  place  within  the  state,  and  as  the  agent  of 
a  citizen  and  manufacturer  of  tin  ware,  of  this  state,  residing  in  the 
borough  of  Easton,  in  said  state,  and  selling  at  public  auction  in 
places  other  than  those  for  which  licenses  are  specifically  granted, 
the  tin  ware  manufactured  by  his  employer? 

The  second  section  of  the  act  of  the  2d  of  April  1830  declares, 
that  "  no  person  or  persons,  either  with  or  without  license,  shall  sell 
or  expose  to  sale  any  foreign  or  domestic  goods,  wares  or  merchan- 
dize, as  a  hawker  or  pedler  or  travelling  merchant,  by  public  auction 
or  outcry,  in  any  part  of  this  commonwealth,  under  the  penalty  of 
fifty  dollars  for  each  and  every  offence,"  subject,  however,  to  a  pro- 
viso in  the  following  words,  "  that  nothing  contained  in  this  act  shall 
prohibit  the  citizens  of  this  commonwealth,  who  may  manufacture 
goods,  wares  or  merchandize  within  this  commonwealth,  from  vend- 
ing or  exposing  the  same  to  sale  in  the  same  manner  as  if  said  act 
had  not  been  passed  into  a  law. 

It  is  contended  on  the  part  of  the  counsel  for  the  plaintiff  in  error, 
who  was  the  plaintiff  below,  that  the  terms  "hawker  or  pedler  or 
travelling  merchant,"  employed  in  this  section,  embrace  "  tin  and 
clock  pedlers,"  the  exclusive  objects  of  the  act  of  the  6th  of  Febru- 
ary 1830,  as  well  as  every  other  description  of  pedlers  ;  and  that 
all  are  alike  prohibited  from  selling  by  public  auction.  I,  however, 
am  unable  to  think  so.  When  the  subject  matter  of  this  act  of  the 
2d  of  April  1830  is  examined  and  looked  into,  it  will  be  found  to 
relate  to  hawkers  and  pedlers  and  petty  chapmen,  as  described  in 
the  acts  of  the  30th  of  March  1784,  and  of  the  28th  of  March  1799, 
entitled  "an  act  regulating  of  hawkers  and  pedlers,"  and  "a  sup- 
plement to  the  same."  By  these  acts,  no  person  shall  be  licensed 
as  a  hawker,  pedler  or  petty  chapman,  unless  he  be  a  citizen  of  the 
United  States,  and  shall  be  disabled  through  age,  loss  of  limb  or 
other  bodily  infirmity,  from  procuring  a  livelihood  by  labour ;  and 
shall  have  given  bond  with  sufficient  sureties  to  the  commonwealth 
in  the  sum  of  300  dollars,  conditioned  for  his  good  behaviour  during 
the  continuance  of  his  license.  After  which,  the  license  is  to  be 
granted  by  the  courts  of  quarter  sessions,  or  two  of  the  judges  thereof, 
in  vacation  :  for  which  8  dollars  must  be  paid  by  one  who  is  to  travel 
on  foot ;  16  dollars  by  one  who  means  to  use  one  horse  and  cart  or 
wagon  or  other  vehicle  ;  and  25  dollars  by  him  who  intends  to  use 
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two  horses  and  a  wagon  or  other  vehicle.  But  the  granting  of 
licenses  to  tin  and  clock  pedlers,  is  entirely  and  exclusively  regu- 
lated by  the  act  of  the  Cth  of  February  1830;  and  it  is  remarkable 
that  the  regulations,  with  respect  to  them,  are  different  in  many  if 
not  in  every  particular  from  those  of  hawkers  and  pedlers  generally. 
It  is  not  required  by  the  act  of  the  6th  of  February  1830,  that  tin  and 
clock  pedlers  should  be  citizens  of  the  United  States  ;  nor  that  they 
should  give  bonds  with  sureties  conditioned  for  their  good  behaviour 
during  their  licenses.  They  are  not  to  obtain  their  licenses  from  the 
courts  of  quarter  sessions,  or  the  judges  thereof,  as  hawkers  and  ped- 
lers are,  but  from  the  clerks  of  the  courts  of  quarter  sessions  of  the 
respective  counties,  upon  producing  to  them  satisfactory  evidence  of 
their  good  moral  character,  and  a  receipt  from  the  county  treasurer 
for  having  paid  30  dollars.  This  sum  must  be  paid  in  every 
case,  and  is  larger  than  that  paid  in  any  case  by  hawker  or  pedler 
or  petty  chapman  or  travelling  merchant.  It  appears  from  the  acts 
of  assembly  on  these  subjects,  that  when  the  legislature  intended  to 
include  a  tin  or  clock  pedler,  that  they  have  either  designated  him  eo 
nomine,  or  otherwise  by  describing  the  employment  of  hawking  or  ped- 
dling in  tin  or  japanned  ware,  or  clocks. 

In  the  act  of  the  2d  of  April  1830,  the  term  "travelling  merchant" 
seems  to  be  substituted  for  the  term  "  petty  chapman,"  which  is 
used  in  the  acts  of  the  30th  of  March  1784,  and  of  the  28lh  of  March 
1799,  already  noticed.  These  three  acts  are  all  in  pari  materia,  and 
every  succeeding  act  has  a  relation  to  all  the  preceding  in  terms. 
But  the  act  of  the  6th  of  February  1830  regulating  tin  and  clock 
pedlers,  although  it  may  be  considered  a  branch  of  the  same  subject, 
lias  no  reference  whatever  in  its  terms  to  the  acts  of  1784  and  J799 
on  the  subject  of  hawkers  and  pedlers  ;  and  if  tin  and  clock  pedlers 
were  to  be  held  as  embraced  within  the  terms  of  "  hawkers,  pedlers, 
travelling  merchants  or  petty  chapmen,"  then  the  object  of  the  legis- 
lature, as  it  appears  to  me,  in  passing  the  act  of  the  6th  of  February 
1830,  regulating  tin  and  clock  pedlers,  would  be  defeated  ;  because 
every  pedler  would  be  at  liberty  to  sell  tin  or  japanned  ware,  or  clocks, 
the  same  as  if  he  had  obtained  a  specific  license  therefor,  notwith- 
standing he  had  only  paid  the  sum  of  8  dollars,  or  25  dollars  at  the 
outside,  for  his  license,  instead  of  30  dollars  according  to  the  requisi- 
tion of  the  act  of  the  6th  of  February  1830,  which  must  be  paid  in 
every  case  to  obtain  a  license  for  selling  tin  ware  or  clocks.  It  is 
clear,  however,  that  the  legislature  intended  to  place  tin  and  clock 
pedlers  on  a  distinct  and  different  footing  from  hawkers,  pedlers, 
petty  chapmen  or  travelling  merchants;  and  that  the  latter  are 
especially  the  objects  of  the  provisions  and  regulations  contained  in 
the  act  of  the  2d  of  April  1830  throughout.  The  first  section  of  it, 
in  connection  with  the  acts  of  1784  and  1799,  to  which  it  has  ex- 
press reference,  and  therefore  may  be  taken  as  part  of  it,  sets  forth 
the  qualifications  and  condition  of  such  as  shall  be  entitled  to  receive 
a  license  as  a  hawker,  pedler  or  petty  chapman,  upon  his  complying 


May  1834.]  OF  PENNSYLVANIA.  301 

[Wolf  v.Clark.] 

with  the  conditions  therein  described  ;  and  again  imposes  certain  re- 
strictions in  the  use  or  exercise  of  the  license  after  it  shall  have  been 
obtained.  Then  comes  the  second  section,  upon  which  the  penalty 
in  this  case  is  claimed  to  be  recovered.  The  words  of  this  section, 
so  far  as  material  to  the  question  under  consideration,  have  been 
already  recited  ;  and  although  I  he  terms  employed  in  it,  to  describe 
those  intended  to  be  brought  within  the  prohibition,  are  sufficiently 
broad  perhaps  to  embrace  tin  and  clock  pedlers,  as  well  as  all  other 
pedlers,  yet  I  am  inclined  to  believe  that  the  subject  matter  of  the  act 
must  govern  and  determine  the  meaning  and  extent  of  these  terms. 
It  is  abundantly  manifest,  after  the  passage  of  the  act  of  the  6th  of 
July  1830,  that  in  every  other  part  of  the  act  of  April  1830,  as  well  as 
the  acts  of  1784  and  1799,  that  they  are  not  intended  to  include  tin 
and  clock  pedlers.  Beside,  as  the  prohibition  contained  in  this  second 
section  of  the  act  of  April  1830  is  highly  penal  in  its  nature,  it  must 
be  construed  strictly,  and  the  terms  "hawker,  pedler  or  travelling 
merchant,"  used  in  it,  ought  not  therefore  to  be  extended  by  con- 
struction beyond  the  plain  and  obvious  meaning  of  these  terms  as 
used  in  the  other  parts  of  the  act  and  the  prior  acts  relating  to  the 
same  description  of  persons.  If  the  legislature  had  intended  to  em- 
brace tin  and  clock  pedlers  in  the  prohibition  of  this  section,  it  seems 
to  me  that  they  would  most  probably  have  named  them  specifically. 
For  this,  I  think,  may  be  fairly  inferred  from  their  having,  by  a  pre- 
vious act  passed  during  the  same  session,  placed  them  under  diffe- 
rent regulations  in  a  distinct  class  designated  by  prefixing  to  the  term 
"pedlers"  the  name  of  the  article  which  they  were  to  be  licensed  to 
sell  by  hawking  and  peddling  within  the  state.  And  having  done 
this,  it  would  have  been  no  more  than  proper,  and  indeed  necessary, 
as  it  would  seem,  that  they  should  have  been  mentioned  by  this  spe- 
cific name,  in  order,  if  such  were  the  intention  of  the  legislature,  to 
include  and  restrain  them  as  well  as  others  from  selling  by  auction, 
that  their  design  might  not  fail  of  being  carried  into  effect  through 
a  misapprehension  of  the  true  meaning  of  the  legislature. 

It  has  been  objected,  that  if  the  defendant  be  not  considered  as 
coming  within  the  prohibition  of  the  second  section  of  the  act  of  the 
2d  of  April  1830,  still  he  ought  to  be  confined  and  restricted  in  his 
sales  by  auction  to  tin  ware  of  which  he  is  the  absolute  owner ;  other- 
wise the  spirit  and  meaning  of  the  act  of  the  6th  of  February  1830 
will  be  violated,  and  of  consequence,  the  defendant  not  entitled  to 
claim  exemption  by  virtue  of  his  license  from  the  penalty  imposed  by 
the  second  section  of  the  act  of  the  2d  of  April  1830.  This  objec- 
tion, however,  does  not  seem  to  be  sustained  by  the  terms  of  the  act 
regulating  the  granting  licenses  to  tin  and  clock  pedlers.  The  first 
section  which  is  applicable  to  this  objection  merely  declares,  that 
"  no  person  shall  employ  himself,  or  be  concerned  in  the  business  or  em- 
ployment of  hawking  or  peddling  any  kind  of  tin,  japanned  ware  or 
clocks,  from  place  to  place  without  previously  having  obtained  a 
license  so  to  do,"  without  making  any  mention  whatever  of  the  right 
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of  property  in  the  tin  ware  or  clocks  that  shall  be  sold,  or  requiring  that 
it  shall  be  vested  in  the  parly  obtaining  the  license,  more  than  in 
that  of  any  other  person.  If  the  license  be  once  duly  obtained,  the 
parly  under  it  has  a  right  to  employ  himself  in  selling  by  hawking 
and  peddling  either  his  own  tin  ware  or  clocks,  or  that  of  any  other 
person,  provided  he  has  the  authority  of  the  owner  to  do  so.  Indeed, 
1  think  it  has  ever  been  generally  known,  before  the  passage  of  the 
act  on  this  subject,  as  well  as  since,  that  many  of  those  persons  em- 
ployed in  selling  tin  ware  by  hawking  it,  were  not  the  absolute 
proprietors,  but  employed  by  the  owners  to  sell  it  for  their  use.  Al- 
though I  am  inclined  to  think,  for  reasons  too  obvious  to  make  it 
necessary  to  repeat  them,  that  a  license  granted  to  hawk  and  peddle 
tin  ware  or  clocks  is  personal,  and  cannot  be  sold  or  disposed  of  to 
another  in  any  way ;  yet  the  legislature  do  not  seem  to  have  exercised 
the  same  caution  and  severity  in  this  respect  in  forming  the  act  regu- 
lating tin  and  clock  pedlers,  that  they  did  in  the  act  of  1799  on  the 
subject  of  pedlers  or  hawkers  ;  in  which  the  latter  are  made  liable  to 
a  penalty  of  50  dollars  if  they  lend  or  otherwise  dispose  of  their 
licenses.  This  circumstance  also  tends  to  show  how  much  more 
anxious  the  legislature  were  to  limit  and  restrict  hawkers  and  pedlers 
in  the  use  of  their  licenses  by  means  of  inflicting  penalties  upon 
them,  than  they  were  as  to  tin  and  clock  pedlers. 

An  additional  argument  may  be  brought  in  to  support  the  judg- 
ment of  the  court  below,  which  is,  that  having  shown,  as  I  conceive, 
that  before  the  passage  of  the  act  of  the  2d  of  April  1830,  a  citizen 
of  this  state  who  was  a  manufacturer  of  tin  ware,  residing  within  it, 
and  having  tin  ware  manufactured  by  him  within  the  state,  to  be  dis- 
posed of,  might,  by  means  of  a  tin  pedler  duly  licensed  under  the  act 
of  the  6th  of  February  1830,  have  had  the  same  hawked  and  ped- 
dled, and  sold  by  public  auction  in  the  state,  it  follows  of  course,  by 
the  very  terms  of  the  proviso  to  the  second  section  of  the  same  act, 
that  he  may  still  do  so ;  for  being  a  manufacturer  and  a  citizen  of 
the  state,  he  is  protected  from  the  penalty,  and  is  not  to  be  prohibited 
from  vending  or  exposing  his  tin  ware  to  sale  in  the  same  manner  as 
if  said  act  had  not  been  passed  into  a  law.  Facit  per  alium,  facit 
per  se. 

Judgment  affirmed. 


May  1834.]  OF  PENNSYLVANIA.  303 


Ulrich  against  Dreyer. 

Executions  issued  upon  the  same  day,  and  delivered  to  the  sheriff  at  different 
periods  of  the  day,  must  be  paid  out  of  the  proceeds  of  the  sale  of  personal  pro- 
perty in  the  order,  as  to  time,  in  which  they  came  to  the  sheriff's  hands. 

APPEAL  from  the  decree  of  the  common  pleas  of  Lebanon,  distrib- 
uting the  proceeds  of  the  sale  of  the  personal  property  of  Dreyer  and 
Breidenbach. 

Several  executions  issued  against  the  defendants  on  the  same  day, 
but  at  different  hours  of  the  day  ;  and  upon  an  order  of  distribution, 
the  court  (Blythe,  president.)  decreed,  that  the  executions  should  be 
paid  in  the  order  of  time  in  which  they  came  to  the  sheriff's  hand. 

Weidman,  for  appellant. 
Kline,  contra. 

PER  CURIAM. — A  case  like  the  present  could  not  occur  in  England, 
where  the  sheriff  acts  between  conflicting  execution  creditors  at  his 
peril,  and  without  the  benefit  of  any  other  protection  or  guide  than 
the  mandate  of  his  writ ;  consequently,  if  he  happens  to  sell  on  the 
younger  execution,  the  court,  acting  on  his  return  as  incontrovertible, 
awards  the  money  to  be  paid  over  on  it  as  if  the  sale  were  a  rightful 
one,  and  leaves  the  disappointed  creditor  to  his  remedy  by  action. 
The  extreme  hazard  of  the  sheriff's  position  has  induced  something 
like  relaxation  in  his  favour  even  there,  when  return  of  the  execu- 
tion is  wanted  to  enable  a  party  to  charge  him  in  an  action  ;  to  en- 
force which,  the  favour  of  the  court  has  sometimes  been  refused. 
Our  own  courts,  however,  have  constantly  interfered  for  beneficial 
purposes,  before  return  made ;  and  have  awarded  money  in  court  to 
the  creditor  entitled  to  it  by  a  strict  performance  of  the  sheriff's  duty. 
This  avoids  delay  and  useless  litigation,  at  the  same  time  that  justice 
between  all  parties  is  fully  attained.  At  all  events,  the  practice  has 
received  the  confirmation  of  the  legislature,  who  have  added  to  it  a 
trial  by  jury  of  contested  facts,  and  the  supervision  of  the  court  of  the 
last  resort.  But  though  no  such  case  in  circumstances  is  found  in 
the  books,  its  principle  has  been  involved  in  a  contest  for  priority  be- 
tween an  ordinary  execution,  and  the  statutory  execution  of  a  com- 
mission of  bankruptcy,  in  respect  to  which  it  is  held,  that  if  the  seiz- 
ure of  the  goods  is  at  an  earlier  period  of  the  day  than  the  act  of 
bankruptcy,  the  execution  is  good.  Watsorfs  Law  of  Sheriff  187. 
Between  conflicting  judgments  of  the  same  day,  contribution  was 
decreed  in  Metzler  v.  Kilgore,  3  Penns.  Rep.  246  ;  because  the  stat- 
ute directs  the  actual  date  to  be  entered  of  record,  with  no  greater 
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particularity  than  to  designate  the  day,  and  being  a  matter  of  record 
it  can  be  no  further  inquired  of  by  evidence  in  pais  :  but  a  distinc- 
tion was  expressly  recognized,  in  this  respect,  between  the  date  of  a 
judgment  and  the  delivery  of  an  execution.  The  court  did  right, 
therefore,  to  award  the  money  to  the  executions  according  to  priority 
of  actual  delivery. 
Decree  affirmed. 


Downey  against  Ferry. 

The  sum  in  controversy,  and  not  the  amount  of  the  judgment,  regulates  the 
right  of  appeal,  under  the  fourth  section  of  the  act  of  20th  March  1810 ;  and  what 
that  amount  in  controversy  was,  may  be  made  to  appear  by  parol  evidence  as 
well  as  by  the  record  of  the  justice. 

ERROR  to  the  common  pleas  of  Lancaster  county. 

Patrick  Ferry's  administratrix  brought  this  suit  against  Robert 
Downey  and  Adam  Miller,  before  a  justice  of  the  peace,  by  whom 
it  was  submitted  to  referees,  who  made  an  award  for  the  plaintiff  for 
9  dollars;  upon  which  judgment  was  entered  by  the  justice,  and 
from  which  the  defendants  appealed  to  the  common  pleas.  On  a 
rule  to  show  cause  why  the  appeal  should  not  be  stricken  off,  the 
appellants  proved  by  one  of  the  referees,  that  the  demand  which  he 
had  made  before  them  against  the  plaintiff  exceeded  20  dollars. 
But  the  court  was  of  opinion  that  this  was  not  the  subject  of  parol 
proof,  and  dismissed  the  appeal. 

Parke,  for  plain  tiff  in  error,  cited,  Stewart  v.  Keemle,  4  Serg.  <$• 
Rawle  72  ;  12  Serg.  #  Rawle  385  ;  Klingensmith  v.  Nole.  3  Penns. 
Rep.  119 ;  Childerston  v.  Hamrnon,  9  Serg.  fy  Rawle  68;  12  Serg. 
fy  Rawle  62 ;  Brown  v.  Honneter,  16  Serg.  fy  Rawle  138. 

Eastburn,  contra,  cited,  Sadler  v.  Slobaugh,  3  Serg.  fy  Rawle  388  ; 
Stewart  v.  Keemle,  4  Serg.  fy  Rawle  72  ;  Bayard  v.  Hawk,  3  Penns. 
Rep.  174;  12  Serg.  fy  Rawle  387;  Ulrick  v.  Larkey,  6  Serg.  # 
Rawle  285. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  sum  in  controversy,  and  not  the  amount  of  the 
judgment,  regulates  the  right  of  appeal,  under  the  fourth  section  of 
the  act  of  the  20th  March  1810.  Stewart  et  al.  v.  Keemle,  4  Serg. 
4-  Rawle  72  ;  Klingensmith  v.  Nole,  3  Penns.  Rep.  120.  But  a  dif- 
ficulty has  arisen  how  this  amount  is  to  be  ascertained,  and  upon  this 
point  it  has  been  ruled  that,  to  entitle  a  plaintiff  to  appeal  where  the 
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judgment  of  the  justice  is  for  the  defendant,  it  must  appear  on  the 
docket  of  the  justice  that  the  plaintiff's  cause  of  action  exceeds  20 
dollars.  Stoy's  Administrators  v.  Yost,  12  Serg.  fy  Rawle  387. 
And  in  Kiingensmith  v.  Nole,  in  analogy  to  the  case  last  cited,  it 
was  contended  that  the  amount  claimed  by  way  of  set-off  should  also 
appear  on  the  docket  of  the  justice.  But  this  was  thought  unneces- 
sary for  the  reasons  there  stated.  3  Perms.  Rep.  120.  In  Klingen- 
smith t>.  Nole,  the  defendant  made  a  statement  in  writing  of  the 
amount  of  his  claim  against  the  plaintiff,  presented  it  to  the  justice, 
and  left  it  with  him.  And  this  was  deemed  a  compliance  with  the 
requisitions  of  the  act.  The  object  is  to  ascertain  the  amount  in 
controversy,  and  although  the  testimony  in  Klingensmith  v.  Nole 
was  strong  evidence  of  the  fact,  yet  it  is  not  the  only  evidence.  The 
amount  in  dispute  may,  with  sufficient  certainty,  be  ascertained  by 
the  oath  of  the  justice  or  of  the  arbitrators,  or  by  other  competent 
parol  testimony.  As  the  effect  is  to  sustain  a  right  of  trial  by  jury, 
which  is  a  highly  favoured  right,  I  cannot  perceive  any  bad  conse- 
quences which  will  be  likely  to  flow  from  the  introduction  of  such 
testimony,  aliunde  the  docket  of  the  justice.  The  only  question  then 
which  remains  is,  was  the  evidence  sufficiently  explicit  to  prove  the 
facts  which  are  necessary  to  the  validity  of  the  appeal.  Andrew 
Charles,  the  only  one  of  the  arbitrators  who  was  examined  (for  it 
must  be  remarked  that  the  court  of  common  pleas  was  mistaken  in 
supposing  that  Henry  Echman  was  an  arbitrator),  expressly  swears 
that  the  defendant's  demand  was  above  20  dollars.  Although 
he  does  not  say  what  the  nature  of  the  demand  was,  yet  enough  ap- 
pears on  the  deposition  to  show  that  it  was  a  claim  for  work  done  in 
plastering  a  house  which  belonged  to  Patrick  Ferry,  the  intestate. 
And  if  the  fact  was  not  as  stated,  the  contrary  might  have  been 
easily  shown  on  an  examination  of  the  other  arbitrators.  Whether  the 
defendant  will  succeed  in  establishing  his  claim  is  not  the  question, 
and  cannot  be  examined  in  this  stage  of  the  proceedings.  It  is  suf- 
ficient to  answer  the  present  purpose,  that  the  defendant  claimed  a 
set-off  on  the  trial  (which  the  arbitrators  refused  to  allow)  of  an 
amount  beyond  20  dollars. 

Judgment  of  the  common  pleas,  dismissing  the  appeal,  reversed, 
and  the  appeal  ordered  to  be  reinstated. 


II. — 00 
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Burk  against  Huber. 

In  an  action  of  covenant  on  an  agreement  for  the  sale  and  purchase  of  land, 
to  compel  the  payment  of  the  purchase  money,  the  plaintiff  alleged  in  hia  de- 
claration a  tender  of  performance  on  his  part ;  the  defendant  pleaded  specially 
that  the  plaintiff  had  not,  and  could  not,  tender  an  unincumbered  title  to  the 
land,  and  set  out  certain  unsatisfied  judgments  against  the  plaintiff  which  were 
liens  upon  it ;  the  plaintiff  in  his  replication  alleged  matters  in  excuse  for  the 
want  of  a  tender  to  perform  on  his  part.  Held,  that  this  variance  between  the 
declaration  and  replication  was  fatal,  on  demurrer  to  the  plaintiff's  action. 

It  is  not  error  to  refuse  to  permit  a  plaintiff  to  amend  his  declaration  after  a 
judgment  in  demurrer  against  him ;  such  amendment  is  not  embraced  within 
the  provisions  of  the  act  of  1806. 

ERROR  to  the  district  court  of  Lancaster  county. 

Peter  Burk  against  John  Huber's  administrator. 

The  plaintiff  in  this  case  brought  an  action  of  covenant  against 
the  defendant  for  the  breach  of  contract  contained  in  certain  articles 
of  agreement  between  them,  made  the  26th  of  February  1817,  by 
which,  in  consideration  of  the  sum  of  5500  dollars,  he  sold,  and  was 
to  give  the  defendant,  his  heirs,  &c.  a  good  title,  on  the  1st  day  of 
April  next  ensuing,  with  peaceable  possession,  for  ten  acres  of  land 
in  the  town  of  Millersburg,  whereon  are  a  tavern  and  other  buildings, 
&c. ;  and  the  defendant  was  to  pay  him  therefor  3500  dollars  on 
that  day,  and  2000  dollars  in  one  year  thereafter;  and  the  parties 
bound  themselves  to  perform  and  fulfil  all  the  covenants  in  the  said 
articles  in  the  penal  sum  of  1 1,000  dollars. 

The  declaration,  averring  that  the  said  Peter  Burk  hath  always, 
on  his  part,  kept  and  performed  his  agreement  aforesaid,  proceeds  to 
assign  the  breach  in  the  following  manner :  "  yet  protesting  that 
the  said  John  Huber  hath  not  performed,  fulfilled  or  kept  any  thing 
in  the  said  articles  of  agreement  contained,  on  his  part  and  behalf 
to  be  performed,  fulfilled  and  kept  according  to  the  tenor  and  effect, 
true  intent  and  meaning  thereof,  the  said  Peter  Burk  saith  that  the 
sum  of  3500  dollars,  and  the  sum  of  2000  dollars,  were  not  paid 
(and  are  not  yet  paid  to  him),  at  the  respective  times  mentioned  in 
said  articles  of  agreement  by  the  said  John  Huber,  according  to  the 
tenor  and  effect  of  the  said  agreement  on  his  part,  although  he,  the 
said  Peter,  did,  on  the  1st  day  of  April  then  next  ensuing  the  date 
of  said  articles,  tender  unto  the  said  John  Huber  a  good  title  for  the 
possession  of  the  said  ten  acres  of  land  and  tavern  house,  with  the 
stove  in  the  bar-room,  and  premises  thereunto  belonging. 

"And  the  said  Peter  Burk  in  fact  saith,  that  he,  the  said  John 
Huber  (although  often  requested  so  to  do)  hath  not  kept  his  said 
covenant  so  by  him  made  as  aforesaid ;  but  hath  broken  the  same, 
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and  to  keep  the  same  with  the  said  Peter  Burk  hath  hitherto  wholly 
neglected  and  refused,  and  still  doth  neglect  and  refuse,  to  the  dam- 
age of  the  said  Peter  Burk  11,000  dollars,  and  therefore  he  brings 
suit,  &c." 

To  this  declaration  the  defendant,  on  the  17th  of  June  1825,  plead- 
ed payment  with  leave,  &c.,  and  performance  with  leave,  &c.,  and 
the  plaintiff  replied  non  solvit,  and  that  the  defendant  has  not  per- 
formed his  covenant. 

On  the  14th  June  1830,  the  defendant  also  filed,  by  leave  of  the 
court,  the  following  additional  plea:  "and  (he  said  John  Huber 
comes  and  defends  the  wrong  and  injury  when,  &c.,  and  says  that 
the  said  Peter  Burk  ought  not  to  have  and  maintain  his  aforesaid 
action  thereof  against  him,  because  he  says  that  the  Pennsylvania 
Bank,  indorsee  of  Abraham  Hershey,  payee  of  Peter  Burk,  on  the 
12lh  of  September  1816,  at  the  county  aforesaid,  recovered  judgment 
in  the  court  of  common  pleas  for  the  said  county  of  Lancaster,  by 
the  award  of  arbitrators,  under  the  provisions  of  the  act  regulating 
arbitrations,  passed  the  20th  of  March  1810,  against  the  said  Peter 
Burk,  for  a  certain  debt  of  463  dollars  35  cents,  as  also  18  dollars 
79  cents  for  the  costs  of  the  said  Pennsylvania  Bank,  in  the  said  suit 
whereof  the  said  Peter  Burk  was  convicted,  as  by  the  record  and 
proceedings  thereof  now  remaining  in  the  said  court,  of  August  term 
1816,  No.  607,  more  fully  appears.  And  the  said  John  Huber  fur- 
ther avers,  that  a  certain  Christian  Kauffman,  for  the  use  of  Henry 
Carpenter,  in  the  said  court  of  common  pleas,  by  the  consideration 
and  judgment  of  the  said  court,  on  the  24th  of  April  1815,  at  the 
county  aforesaid,  recovered  as  well  a  certain  debt  of  100  dollars, 
with  lawful  interest  thereon  from  the  1st  day  of  March  1813,  amount- 
ing to  the  sum  of  112  dollars  90  cents,  as  also  7  dollars  96  cents  for 
the  costs  of  the  said  Christian  Kauffman,  for  the  use  of  the  said  Hen- 
ry Carpenter,  in  the  said  suit  whereof  the  said  Peter  Burk  was  con- 
victed, as  by  the  records  and  proceedings  thereof  now  remaining  in 
the  said  court  of  common  pleas,  of  January  term  1815,  No.  173, 
more  fully  appears.  And  the  said  John  Huber  further  avers,  that 
the  United  States  of  America,  in  the  said  court  of  common  pleas,  by 
the  consideration  and  judgment  of  the  said  court,  on  the  25ih  of  No- 
vember 1816,  at  the  county  aforesaid,  recovered  as  well  a  certain 
debt  of  150  dollars,  as  also  the  sum  of  11  dollars  45  cents  for  the 
costs  of  the  United  States  in  the  said  suit  against  Michael  Flinn,  the 
said  Peter  Burk  and  Jacob  Blitz,  whereof  the  said  Michael  Flinn, 
Peter  Burk  and  Jacob  Blitz  were  convicted,  as  by  the  record  and 
proceedings  thereof  now  remaining  in  the  said  court,  of  November 
term  1816,  No.  329,  more  fully  appears.  And  the  said  John  Huber 
further  avers,  that  the  said  three  judgments  were  liens  against  the 
real  estate  and  premises  in  the  plaintiff's  declaration  mentioned,  from 
the  entry  and  recovery  of  the  same,  and  continued  to  be  liens  against 
the  premises  until  long  after  the  alleged  tender  of  the  deed  by  the 
said  Peter  Burk  to  the  said  John  Huber,  in  the  plaintiff's  declara- 
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lion  mentioned  to  have  been  made  on  the  1st  of  April  1817 ;  and  the 
s;ml  judgments,  until  long  after  the  said  tender,  remained  open  and 
unsatisfied.  And  this  the  defendant  is  ready  to  verify.  Whereupon 
he  prays  judgment,  if  the  said  Peter  Burk  ought  to  have  or  main- 
tain his  aforesaid  action  against  him." 

On  (he  16th  June  1830,  the  plaintiff  replied  specially  to  this  plea, 
and  his  replication  was  demurred  to  by  the  defendant,  whose  de- 
murrer was  filed  on  the  8th  of  July  following.  On  the  9th  July  the 
plaintiff  joined  in  demurrer. 

The  argument  upon  this  demurrer  was  commenced  on  the  14th 
of  December  1831,  and  the  discussion  went  on  until  the  next  day, 
when  the  plaintiff's  counsel  moved  the  court  for  leave  to  amend  the 
special  replication,  by  substituting,  in  lieu  of  the  same,  the  following  : 

"  And  the  said  Peter  Burk,  as  to  the  said  plea  of  the  defendant 
thirdly  above  pleaded,  and  by  him  drawn  up  at  large,  of  pretended 
existing  judgments  and  liens,  says  that  he,  the  said  Peter,  by  reason 
of  any  thing  by  the  said  John  Huber  in  that  plea  alleged,  ought  not 
to  be  barred  from  having  and  maintaining  his  said  action  thereof 
against  him,  the  said  John  Huber,  for  his  damages,  &c.  (after  pro- 
testing that  the  whole  matters  set  forth  in  the  said  plea  are  one  and 
the  same  with  the  matters  contained  in  the  plea  of  payment,  with 
leave  to  give  the  special  matters  in  evidence  in  the  cause),  because 
the  said  John,  on  the  25th  day  of  March  1817,  called  on  the  scri- 
vener, mutually  employed  by  the  said  Peter  and  the  said  John,  to 
prepare  the  title  deed  for  the  conveyance  of  the  said  house  and  lot 
of  ten  acres  of  land,  with  the  appurtenances,  by  the  said  Peter  to  the 
said  John  and  his  heirs,  in  fee  simple,  clear  and  free,  and  discharged 
from  all  liens  and  incumbrances,  and  discharged  the  said  scrivener 
from  proceeding  to  prepare  the  said  deed  of  conveyance  to  him,  as 
he,  the  said  John,  would  not  accept  the  same,  nor  take  the  said  lot 
of  ground  with  its  appurtenances,  so  as  aforesaid  purchased  by  him 
of  the  said  Peter  Burk,  and  then  and  there  made  no  objection  to  the 
title  of  the  said  Peter  Burk  of  any  kind,  as  to  incumbrances,  or  lien 
by  judgment,  or  otherwise  being  on  and  incumbering  the  said  pre- 
mises; from  which  declaration  and  conduct,  the  said  Peter  Burk 
did  not  cause  and  procure  the  satisfaction  to  be  entered  on  the  said 
judgments  for  whatever  sums  of  money  might  be  justly  due  thereon, 
which  he  was  able  and  willing  to  do  and  perform,  and  would  have 
done  and  performed  on  the  1st  of  April  1817,  if  the  said  John  Huber 
had  not  refused  so  as  aforesaid  to  comply  with  his  aforesaid  purchase, 
without  assigning  any  cause  for  his  refusal  beyond  his  intention  to 
violate  and  withdraw  from  his  said  contract,  and  this  the  said  Peter 
is  ready  to  verify.  Wherefore,  &c." 

This  motion,  after  argument,  was  allowed ;  and  the  amended 
replication  having  been  filed,  the  defendant's  counsel  demurred  as 
follows : 

Demurrer  to  second  replication,  filed  15th  December  1831.  "  And 
the  said  John  Huber  saith  that  the  said  replication  of  the  said  Peter 
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Burk,  last  above  pleaded,  to  the  third  plea  of  him,  the  said  John 
Huber,  and  the  matters  therein  contained,  in  manner  and  form,  as 
the  same  are  above  pleaded  and  set  forth,  are  not  sufficient,  in  law, 
for  the  said  Peter  Burk  to  have  or  maintain  his  aforesaid  action 
thereof  against  him,  the  said  John  Huber,  and  that  he,  the  said 
John  Huber,  is  not  bound  by  the  law  of  the  land  to  answer  the 
same  ;  and  this  the  said  John  Huber  is  ready  to  verify.  Wherefore, 
for  want  of  sufficient  replication  in  this  behalf,  he,  the  said  John 
Huber,  prays  judgment,  &c.  And  the  said  John  Huber,  according 
to  the  form  of  the  statute  in  such  case  made  and  provided,  states 
and  shows  to  the  court  here  the  following  causes  of  demurrer  in  law 
to  the  said  replication,  viz. 

"  1.  The  said  replication  varies  and  departs  from  the  said  declara- 
ration  above  pleaded,  in  averring  that  '  because  the  said  John,  on 
the  25th  day  of  March  1817,  called  on  the  scrivener  mutually  em- 
ployed by  the  said  Peter  and  the  said  John  to  prepare  the  title  deed 
for  the  conveyance  of  the  said  house  and  lot  of  ten  acres,  &c.  by  the 
said  Peter  to  the  said  John  and  his  heirs,  in  fee  simple,  clear  of  all 
incumbrances,  and  discharged  the  said  scrivener  from  proceeding  lo 
prepare  the  said  deed,  as  he,  the  said  John,  would  not  accept  of  the 
same,  nor  take  the  said  lot  of  ground,  with  its  appurtenances,  so  as 
aforesaid  purchased  by  him  of  the  said  Peter  Burk,  and  then  and 
there  made  no  objection  to  the  title  of  the  said  Peter  Burk,  of  any 
kind,  as  to  incumbrances,  or  lien  by  judgment  or  otherwise,  being 
on  and  incumbering  the  said  premises ;  from  which  declaration  and 
conduct  the  said  Peter  Burk  did  not  cause  and  procure  satisfaction 
to  be  entered  on  the  said  judgments  for  whatever  sum  of  money 
might  be  further  due  thereon  ;  which  he  was  able  and  willing  to  do, 
and  would  have  done  on  the  1st  of  April  1817,  if  the  said  John  Hu- 
ber had  not  refused,  so  as  aforesaid,  to  comply  with  his  aforesaid 
purchase,  without  assigning  any  cause  for  his  refusal,  beyond  his 
intention  to  violate  and  withdraw  from  his  said  contract.' 

"2.  That  the  protestando  embraced  in  the  parenthesis  in  the  said 
replication  of  the  said  Peter  is  a  departure  and  a  variance  from  the 
declaration  above  pleaded  by  the  said  Peter. 

"  3.  That  the  said  replication  of  the  said  Peter  is  not  certain,  direct 
and  positive. 

"4.  That  the  said  replication  pleaded  last  aforesaid  by  the  said 
Peter  is  neither  in  substance  or  form  any  answer,  in  law,  to  the  spe- 
cial plea,  so  as  above  pleaded  by  the  said  John,  wherein  the  said 
John  asserts  and  affirms  that  on  the  1st  of  April  1817,  certain  judg- 
ments were  of  record  and  liens  upon  the  said  land. 

"  5.  That  the  said  replication  of  the  said  Peter  is  double  and  un- 
certain, and  in  other  respects  informal  and  insufficient." 

The  plaintiff  joined  in  the  demurrer,  and  upon  argument  the 
c<3urt  (Hayes,  president)  gave  judgment  for  the  defendant,  on  the 
6th  of  February  1832,  when  they  read  their  opinion. 

After  this  opinion  was  read,  and  judgment  rendered  accordingly, 
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the  plnin t iff  nsked  permission  to  nmend  his  declaration  so  ns  to  cure 
the  defects  which  were  the  grounds  of  the  judgment  on  the  demur- 
rer against  him. 

The  motion  was  argued,  and  the  court  refused  permission  to 
amend. 

The  judgment  upon  the  demurrer,  and  the  refusal  of  the  court  to 
permit  the  amendment  to  be  made,  were  the  assignments  of  error. 

Frazier  and  Hopkins,  for  plaint  iff  in  error,  cited  Van  Ness  v. 
Hamilton,  20  Johns.  Rep.  124;  2  Caines's  Rep.  370;  1  Day's  Rep. 
206  ;  1  Root  551  ;  9  Pick.  Rep.  287  ;  1  Hall  165 ;  1  Wash.  Rep.  313; 
2  Caines's  Cas.  233  ;  Cassel  v.  Cook,  8  Serg.  #  Raicle  286  ;  3  Pemu. 
Black.  364;  Hallett  v.  Holmes,  18  Johns.  Rep.  28. 

Rogers  and  JVorm,  for  defendant  in  error,  cited,  Steph.  on  PI.  100, 
128,  134:  2  Archb.  231  ;  Proper  v.  Luce,  3  Penns.  Rep.  65;  Farm- 
er's Bank  v.  Israel,  6  Serg.  fy  Rawle  293 ;  Wilson  v.  Hamilton,  4 
Serg.  <$•  Rawle  238 ;  Swigartr.  Lowmarter,  14  Serg.  fy  Rawle  200; 
Ebersoll  v.  Ki  ug,  5  B'mn.  52  ;  Wenberg  v.  Homer,  6  Binn.  307. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  point  presented  by  the  demurrer  is  an  easy 
one.  In  the  declaration,  the  plaintiff  founds  his  title  to  recover  on  ac- 
tual performance  of  his  own  covenant  as  a  condition  precedent,  and 
in  the  replication  he  founds  it  on  matter  to  excuse  performance  ;  so 
that  a  finer  example  of  departure  in  pleading  could  not  be  given. 
The  vice  is  in  the  count  which  sets  forth  the  case  untruly;  and  in 
that  predicament,  no  movement  in  a  subsequent  stage  of  the  plead- 
ings, but  an  amendment  of  the  count  itself,  can  retrieve  the  original 
fault.  In  availing  himself  of  leave  to  amend,  the  plaintiff  should 
have  turned  his  attention  there,  and  not  to  the  replication.  As  to 
the  supposed  necessity  for  relaxing  the  rules  of  pleading  in  order  to 
give  the  wider  admission  to  principles  of  equity,  if  indeed  an  action 
of  covenant  to  recover  damages  for  a  disaffirmance  of  the  contract  can 
admit  of  equitable  principles,  it  was  declared  in  Jordan  v.  Cooper,  3 
Serg.  <$•  Rawle  578,  that  the  plaintiff  must  specially  aver  the  fact  on 
which  he  relies  to  excuse  the  want  of  performance  on  his  own  part, 
in  order  to  entitle  him  to  a  specific  execution  of  the  contract.  And 
at  law,  where  such  performance  is  equally  a  condition  precedent  to 
<he  recovery  of  damages,  he  must  in  like  manner  aver  it,  or,  where 
such  is  the  fact,  allege  that  he  was  prevented  or  discharged  from  ac- 
tual performance  by  him  for  whose  benefit  the  covenant  or  condition 
was  to  have  been  performed.  1  Chilly's  PL  317,  318.  But  the  de- 
fect was  evidently  amendable  in  the  abstract ;  and  the  difficulty  was 
in  the  circumstances  of  time  and  repetition. 

I  know  of  no  case  of  amendment  at  common  law  after  final  judg- 
ment on  demurrer  ;  but,  I  know  of  no  inflexible  rule  which  forbids  it 
to  be  allowed  at  any  time  during  the  term.  A  court  cannot  be  too 
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liberal  of  its  indulgence  before  the  trial,  or  too  strict  in  its  construction 
of  our  statute,  which  authorises  amendments  after  the  jury  are  sworn. 
No  one  appreciates  more  highly  than  I  do  that  extreme  accuracy  in 
pleading  which  nothing  but  a  compulsory  observance  of  precedents 
and  forms  of  practice  can  produce  ;  but  I  am  unable  to  conceive  why 
a  party  should  be  concluded  by  a  variance,  when  the  declaration  or 
plea  may  be  made  to  conform  to  the  truth  of  the  case  without  delay 
or  injury  to  any  one.  Instead  of  encouraging  laxity  and  negligence, 
amendments  conduce  essentially  to  certainty  and  precision  ;  especi- 
ally with  us  who,  for  want,  of  a  class  of  the  profession  to  attend  to 
the  pleadings,  are  untrained  to  accuracy  in  the  first  instance.  An 
adherence  to  the  narrow  notions  of  antiquity  on  this  subject,  would 
be  not.  only  inconsistent  with  the  spirit  of  modern  practice,  but  pecu- 
liarly productive  of  injustice  here.  Unless  for  strong  reasons  to  the 
contrary,  I  would  say  that  an  amendment  on  demurrer  ought  to  be 
allowed,  as  long  as  the  record  remains  in  the  breast  of  the  court ;  for 
to  say  that  the  proceedings  cease  to  be  in  fieri  when  judgment  is 
signed,  is  to  offer  an  objection  more  artificial  than  solid,  and  one 
which  the  court  is  competent  to  obviate  in  an  instant,  by  ordering 
the  judgment  to  be  struck  out.  That  would,  I  admit,  be  a  step  in 
advance  of  any  that  has  yet  been  taken  ;  but  instances  are  not  want- 
ing of  leave  to  amend  after  the  delivery  of  the  court's  opinion  in 
favour  of  the  demurrant,  which  with  us  is  substantially  the  same 
thing.  To  recall  the  parties,  might  be  viewed  as  going  too  far  in 
England,  where  making  up  the  roll  and  signing  judgment  are  solemn 
matters ;  but  here  they  may  be  restored  to  their  former  position  in 
court  by  a  stroke  of  the  pen.  In  Ordroneaux  v.  Prady,  6  Serg.  fy 
Rawle  511,  we  have  an  instance  of  amendment  after  jixlgment, 
though  not  on  demurrer ;  and  in  Spackman  v.  Byers,  6  Serg.  <$• 
Rawle  385,  we  have  another  even  after  error  brought,  which,  we  may 
infer  from  Bailey  v.  Musgrave,  2  Serg.  fy  Rawle  220,  would  not  have 
been  sustained  by  the  appellate  court,  had  the  amendment  been  sup- 
posed to  involve  an  excess  of  authority.  There  is  certainly  nothing 
peculiar  in  a  judgment  on  demurrer  ;  nor  do  I  see  any  reason  for  a 
difference,  whether  the  amendment  is  to  sustain  or  to  overthrow  the 
judgment,  provided  it  be  indispensable  to  justice.  Yet  I  would  not 
press  the  doctrine  beyond  the  bounds  of  mutual  convenience.  Where 
the  opposite  party  would  receive  a  prejudice  not  ad  milting  of  compen- 
sation, and  more  especially  when  the  party  to  be  indulged  has  had 
an  amendment  already,  further  interference  might  with  propriety  be 
refused.  But  granting  for  the  sake  of  the  argument  that  the  amend- 
ment ought  to  have  been  allowed,  has  the  plaintiff  a  remedy  here  ? 
In  Renninger  v.  Thompson,  6  Serg.  4*  Rawle  2,  it  was  said  that 
matter  of  pure  discretion  is  not  the  subject  of  a  writ  of  error  ;  and  if 
an  example  were  necessary  to  the  authority  of  the  principle,  it  would 
be  "suggested  by  the  discretionary  power  to  grant  new  trials,  which, 
as  to  the  propriety  of  its  exercise  in  the  particular  instance,  was  at- 
tempted to  be  drawn  into  question  in  this  court  in  Burd  v.  Dausdale, 
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2  Binn.  80 ;  or  to  relieve  bail  in  a  summary  way,  which  came  up  in 
Roop  v.  Meek,  6  Serg.  <$•  Rawle  542,  where  il  was  decided  lhat  error 
does  not  lie  on  an  order  to  stay  proceedings  on  the  bail  bond.  In 
like  manner  il  was  said,  in  The  Kingt?.  The  Mayor  and  Burgesses  of 
Grampond,  7  T.  R.  699,  that  amendments  by  the  inherent  power  of 
the  court  are  reducible  to  no  certain  rule,  each  particular  case  being 
left  on  its  circumstances  to  the  mere  discretion  of  the  judges  ;  and  this 
sound  principle  has  been  sanctioned  by  this  court  in  Benner  v.  Fry, 
1  Binn.  369  ;  Ordroneaux  v.  Prady,  6  Serg.  fy  Rawle  510 ;  Bailey  v. 
Musgrave,  2  Serg.  fy  Rawle  220 ;  Clymer  v.  Thomas,  7  Serg.  <$• 
Rawle  180;  and  Proper  v.  Luce,  2  Penns.  Rep.  65.  It  was  recog- 
nised also  in  Woods  v.  Young,  4  Cranch  237,  and  the  Marine  Insu- 
rance Company  v.  Hodgson,  6  Cranch  217.  But,  on  the  other  hand, 
it  has  been  repeatedly  adjudged,  that  the  amendments  prescribed  by 
our  act  of  1806,  are  mandatory  and  not  discretionary  ;  and  they  have 
been  recognised  as  subjects  of  error  in  Young  v.  The  Commonwealth, 
6  Binn.  88  ;  Glazer  v.  Lowrie,  8  Serg.  fy  Rawle  498 ;  Maus  v.  Mont- 
gomery, 10  Serg.  4*  Rawle  192;  Newlin  v.  Palmer,  11  Serg.  fy 
Rawle  110;  as  well  as  Clymer  v.  Thomas,  and  Proper  v.  Luce,  already 
cited.  Now  the  amendment  sought  to  be  established  here,  not  be- 
ing within  the  statutes  of  jeofails,  which  respect  but  defects  of  form, 
must  depend  on  the  common  law  powers  of  the  court,  and  so  be  a 
subject  of  mere  discretion,  or  else  be  demandable  of  right  by  force  of 
the  act  of  1806,  in  which  aspect  alone  it  can  be  the  subject  of  a  writ 
of  error.  In  the  Farmers  and  Mechanics  Bank  v.  Israel,  6  Serg. 
4»  Rawle  293,  it  was  said,  the  object  of  that  act  is  to  empower  or 
require  the  courts  to  grant  amendments  after  the  jury  are  sworn,  as 
amply  as  they  would  do  before  it ;  and  to  enable  a  judge  at  nisi  prius 
to  allow  amendments  which  formerly  could  have  been  allowed  but 
in  bank.  If  such  truly  be  the  object,  its  corrective  provisions  are 
adapted  exclusively  to  defects  in  an  issue  tried  by  a  jury.  By  the 
sixth  section,  which  is  the  material  one,  it  is  enacted  that  a  suit 
"shall  not  be  set  aside  for  informality,  if  it  appear  lhat  the  process 
has  issued  in  the  name  of  the  commonwealth,  against  the  defendant, 
for  moneys  owing  or  due,  or  for  damages  by  trespass  or  otherwise, 
as  the  case  may  be ;  and  that  the  said  process  was  served  by  the 
proper  officer,  and  in  due  time."  Thus  far  it  will  not  be  pretended 
that  the  section  is  applicable  to  the  suit  before  us,  which  was  not 
set  aside  for  an  informality,  but  for  a  substantial  defect  in  the  tille 
set  out ;  and  thus  far  too,  it  must  be  conceded,  that  the  idea  of  an 
amendment  to  cure  even  an  informality  is  not  suggested,  much  less 
to  add  an  operative  ingredient  to  the  case  appearing  on  the  plead- 
ings which  the  demurrant  never  intended  to  confess.  The  clauses 
quoled  expressly  relate  to  informalities  which  are  not  to  be  amended 
but  disregarded  ;  but  the  case  before  us  contains  a  defect  which, 
without  amendment,  must  be  fatal  to  it.  "  Nor  shall  any  plaintiff 
be  nonsuit"  the  section  proceeds,  "for  informality  in  any  stalement 
or  declaralion  filed,  or  by  reason  of  any  informalily  in  entering  a 
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plea;  but  when,  in  the  opinion  of  the  court,  such  informality  will 
affect  the  merits,  the  plaintiff  shall  be  permitted  lo  amend  his  decla- 
ration or  statement,  and  the  defendant  may  alter  his  plea  or  defence,  on 
or  before  the  trial  of  such  cause  ;  and  if,  by  such  alteration  or  amend- 
ment the  adverse  party  is  taken  by  surprise,  the  tri%l  shall  be  post- 
poned to  the  next  court."     Now  not  to  insist  on  the  popular  sense 
of  the  word  "  trial,"  it  is  plain  that  these  last  mentioned  provisions 
point  directly  to  a  decision  of  the  merits  by  a  jury  :  for  no  plaintiff 
becomes  nonsuit  for  a  variance  or  informality  in  the  trial  of  an  issue 
of  law,  or  in  the  trial  of  an  issue  of  fact,  for  having,  as  in  the  present 
case,  set  out  no  cause  of  action.     Indeed,  the  whole  seems  to  be  in- 
tended for  emergencies  arising  in  a  trial  by  a  jury;  and  if  for  any  thing 
beside,  it  was  to  prevent  a  judgment  from  being  reversed  for  defects 
in  form  which  should  need  no  amendment — such,  for  instance,  as 
would  be  fatal  to  a  judgment  by  default.     Yet  even  if  the  general 
provision  were  applicable  to  a  demurrer,  it  could  not  be  intended  for 
a  demurrer  after  judgment  or  any  other  case  that  would  require  the 
court  to  unravel  a  part  of  what  had  been  done.    In  Franklin  v.  Mackey, 
16  Serg.  ($•  Rawle  117,  it  sedms  to  have  been  taken  for  granted  that 
the  entire  section  was  intended  for  a  trial  by  jury,  and  that  the  legis- 
lature had  no  more  in  view.     It  is  probable  that  the  penman  of  the 
act  had  nothing  distinctly  in  his  view.     He  was  evidently  not  of  the 
profession,  else  he  would  not  have  thought  it  necessary  to  provide 
that  a  plaintiff  shall  not  be  nonsuit  for  an  informality  in  the  enter- 
ing of  a  plea.     He  probably  intended  that  every  cause  should  be 
tried  on  the  merits  without  regard  to  the  pleadings  ;  and  we  might 
possibly  bring  our  case  within  the  spirit  if  not  within  the  letter  of 
such  an  enactment.     But  though  intended  to  be  remedial,  it  is  not, 
I  have  said,  to  be  construed  with  unrestrained  liberality.     In  prac- 
tice it  is  as  often  employed  to  baffle,  as  it  is  used  to  attain,  the  ends 
of  justice  ;  and  as  it  was  held  in  the  case  last  quoted  (where  ihe  judg- 
ment was  reversed  because  the  plaintiff  had  not  been  indulged  with 
a  third  amendment),  that  it  was  the  design  of  the  act  to  allow  amend- 
ments toties  quoties  and  without  stint,  we  ought  to  be  cautious  how 
we  enlarge  its  bounds  by  construction.     We  are  of  opinion  that  the 
demurrer  was  properly  ruled  ;  but  as  the  amendment  does  not  fall 
within  the  act  of  1806,  we  do  not  undertake  to  pronounce  judicially 
on  the  propriety  of  its  disallowance. 
Judgment  affirmed. 


ii. — PP 
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Fickes  against  Wireman. 

In  what  case,  and  under  what  circumstances,  a  legatee  will  be  charged  with 
interest  upon  advancements  ;  and  the  effect  of  the  settlement  of  an  administra- 
tion account  by  executors  upon  the  question  of  interest. 

ERROR  to  the  common  pleas  of  Mams  county. 

This  action  was  brought  in  the  court  of  common  pleas  of  Adams 
county  by  the  defendant  in  error,  James  Wireman,  to  recover  a  le- 
gacy bequeathed  to  him  by  the  will  of  his  father,  John  Wireman 
deceased.-  The  testator,  by  his  will,  dated  the  llth  of  July,  and 
proved  the  8th  of  September  following,  in  the  year  1804,  inter  alia, 
bequeathed  as  follows,  to  wit :  "  it  is  my  will  that  the  rest  of  my 
movable  estate  be  sold  to  pay  my  lawful  debts,  but  no  rails  shall  be 
considered  as  movable ;  and  if  any  money  be  left  after  my  just 
debts  and  funeral  charges  be  paid,  it  shall  be  equally  divided  among 
my  ten  children,  viz.  William  Wireman,  Eleanor  Howell,  Gertrude 
Pennox,  Mary  Hart,  Catherine  Wiremau,  Hannah  Wireman,  Rachel 
Beales,  Phebe  Wireman,  James  Wireman  and  John  Wireman,  share 
and  share  alike,  but  the  book  account  must  be  settled  off  as  far  as  it 
shall  amount ;  if  there  is  more  in  the  book  account  against  any, 
these  my  children,  than  their  share  in  my  personal  estate,  it  shall 
stand  for  a  further  settlement,  but  that  in  the  book  against  Abraham 
Beales  shall  not  be  charged  to  my  daughter  Rachel  Beales." 

In  his  book  of  accounts  are  the  following  charges  made  by  the 
testator,  in  his  own  handwriting,  against  James  Wireman,  the  plain- 
tiff below,  to  wit:  "April  1790,  to  one  loom  and  gears,  SI.  Is.  6d. 
For  two  cows,  91.  1793,  to  one  horse,  221.  10s.  To  plough  irons, 
II.  7s.  6d.  To  hangings  for  double-trees,  7s.  Gd.  May  22,  1797, 
to  cash  by  his  mother  at  L.  Hatton,  60Z.  This  60/.  is  to  carry  inte- 
rest from  the  day  it  was  got." 

John  Fickes  and  Thomas  Pearson,  who  were  the  executors  of  the 
Vf'i\\  of  the  testator,  settled  an  administration  account  of  the  estate  of 
the  testator,  which,  on  the  30th  of  May  1809,  was  confirmed  by  the 
orphan's  court  of  Adams  county,  showing  a  balance  in  their  hands  of 
1073  dollars  and  12  cents,  including  accounts  due  the  testator  from 
several  of  the  legatees,  as  entered  on  the  inventory,  which  remained  to 
be  distributed  according  to  the  directions  of  the  will  of  the  testator. 

On  the  trial  of  the  cause  below,  it  was  made  a  question  before  the 
court,  whether  James  Wireman,  the  defendant  in  error,  was  charge- 
able with  interest  upon  the  60  pounds  set  down  against  him  in  the 
testator's  book,  from  the  date  of  the  charge  to  the  settlement  of  the 
administration  account  in  1809  ;  upon  which  the  court  directed  the 
jury  that  the  executors  had  not  charged  themselves  with  interest 
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upon  it  in  this  settlement  of  1809  ;  or,  in  the  words  of  the  judge, 
that  the  balance  then  struck  and  confirmed  by  the  orphan's  court, 
did  not  include  interest  upon  the  60  pounds,  and  that  James  Wire- 
man, the  plaintiff  below,  could  not  be  charged,  in  this  action,  with 
interest  on  the  60  pounds,  anterior  to  the  settlement  of  the  adminis- 
nistration  account  in  1809. 

The  charge  of  the  court  upon  this  point  was  excepted  to,  and  was 
assigned  for  error. 

Stevens,  for  plaintiff  in  error. 
Fuller,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  settlement,  by  the  executors,  in  1809,  has 
reference  to  the  inventory,  and  the  balance  of  1073  dollars  12  cents 
found  in  their  hands  is  stated  to  include  the  accounts  due  to  the 
testator  from  the  several  legatees,  "  as  entered  on  the  inventory."  It 
is  said  the  inventory  was  not  produced  on  the  trial ;  nor  does  it  ap- 
pear, from  the  statement  given  of  the  evidence,  that  it  was.  On 
the  face  of  the  administration  account,  as  stated  on  settlement,  the 
executors  are  charged  with  the  amount  of  the  inventory,  without 
giving  the  items  contained  in  it ;  and  there  is  no  other  charge  in  the 
account  which  embraces  the  charges  in  the  book  of  the  testator  against 
the  legatees ;  so  that,  from  the  face  of  the  account  itself,  as  stated 
and  confirmed  by  the  orphan's  court,  it  does  not  appear  whether 
they  charged  themselves  with  interest  or  not  on  the  60  pounds.  It 
is  unnecessary  to  decide  whether  it  was  proper  or  requisite  that  the 
executors  should  have  made  a  return,  in  the  inventory,  of  the  ac- 
counts charged  in  the  book  of  the  testator  against  his  children,  and 
again  have  charged  themselves  with  them  in  their  administration 
account.  But  I  am  inclined  to  think  that  the  testator  never  intended 
these  accounts  should  be  paid  by  his  children,  but  merely  that  they 
should  be  deducted  out  of  that  portion  of  his  estate,  which  would 
ultimately  be  coming  to  them  respectively,  according  to  the  distri- 
bution which  he  designed  to  make  of  it ;  and  if  such  charges  or 
advances  to  any  one  should  happen  to  exceed  his  proportion,  it  was 
not  intended  that  the  surplus  should  be  paid  by  him,  but  that  it 
should  merely  preclude  him  from  receiving  any  more  of  the  testa- 
tor's estate.  In  short,  that  the  charges  were  considered  by  the  tes- 
tator in  the  nature  of  advances  made  by  him  to  his  children  respect- 
ively, and  not  as  debts  for  which  they  were  to  be  accountable  at  any 
future  day,  and  to  repay  to  him  or  any  of  his  representatives  in  any 
event  whatever.  Entertaining  this  opinion,  I  think  it  would  have 
been  as  well,  if  not  better,  had  these  charges  been  left  out  of  the 
administration  account.  But,  since  the  executors  have  adopted  the 
mode  they  did,  of  bringing  these  accounts,  found  in  the  book  of  the 
testator  against  the  children,  into  their  administration  account,  and 
charging  themselves  with  them,  as  if  they  were  part  of  the  testa- 
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tor's  estate,  I  think  it  was  certainly  their  duty  to  have  charged  them- 
selves, as  well  with  the  interest  of  the  GO  pounds  as  the  principal, 
because  the  testator  has  directed  the  one  as  well  as  the  other.  The 
only  plausible  object  for  introducing  these  charges  into  the  adminis- 
tration account,  must  have  been  to  aid,  as  it  was  supposed,  in  making 
a  future  distribution,  according  to  the  directions  of  the  will,  among 
the  legatees ;  and  for  this  the  will  and  the  book  of  the  testator  were 
to  be  their  guide  and  directory,  which  required  the  interest  to  be 
charged  as  well  as  the  principal.  Hence,  in  the  absence  of  testi- 
mony to  the  contrary,  it  must  be  presumed  that  the  executors,  in 
this  particular,  did  their  duty  ;  and  as  that  required  them  to  charge 
the  interest  as  well  as  the  principal,  the  conclusion  is  that  they 
accordingly  did  so.  I  therefore  think  the  court  below  was  wrong 
in  the  construction  which  they  put  on  the  administration  account 
per  se,  by  saying  that  no  interest  was  charged  by  the  executors  upon 
the  60  pounds.  If,  however,  the  inventory  were  produced,  and  given 
in  evidence,  then  I  consider  that  the  court  were  right  in  saying  ihat 
no  interest  was  charged  on  the  60  pounds ;  because  the  inventory 
shows  clearly  that  no  interest  was  charged  for  the  60  pounds  on  it ; 
and  by  comparing  the  inventory  with  the  administration  account,  it 
appears  that  the  amount  of  it  is  adopted  and  introduced  into  the 
administration  account  without  any  addition  of  interest. 

Butwhether  the  inventory  was  produced  or  not,  I  still  think  the  court 
below  erred  in  directing  the  jury  that  no  interest  ought  lobe  charged 
in  this  action  against  James  Wireman,  the  plaintiff  below,  on  the 
60  pounds  previously  to  the  settlement  in  1809.  For  whether  the 
executors  charged  themselves  with  interest  on  that  sum  or  not, 
James  Wireman  is  chargeable  with  it  in  making  distribution  between 
him  and  the  other  legatees  according  to  the  express  directions  of  the 
testator  as  contained  in  the  will  and  the  book  of  accounts,  when 
taken  in  connection,  as  they  must  be,  in  order  to  get  at  the  wish  and 
design  of  the  testator.  I  do  not  consider  that  charging  James  Wire- 
man with  interest  on  the  60  pounds  will  in  the  least  affect  or 
change  the  decree  of  the  orphan's  court  confirming  the  administra- 
tion account  of  the  executors  as  stated.  That  decree  must  stand. 
I  consider  it  conclusive  as  to  the  amount  with  which  the  executors 
are  chargeable,  unless,  perhaps,  fraud  could  be  shown.  But  it  cannot 
be  looked  on  as  binding  or  conclusive  with  respect  to  matters  not 
involved  in  it  at  all,  upon  which  the  court  never  passed.  Now  it  is 
manifest  that  the  distribution  to  be  made  of  the  balance  of  the  tes- 
tator's estate  found  in  the  hands  of  the  executors,  and  in  what  pro- 
portions it  should  be  paid  to  each  of  the  legatees,  are  matters  not 
embraced  in  the  decree  of  the  orphan's  court :  no  decree  on  this  sub- 
ject was  made ;  nor  was  the  court  required  to  make  any  such.  Indeed, 
in  the  hurry  of  the  trial  below,  with  but  very  little  time  to  reflect 
on  the  various  questions  which  were  presented  in  the  course  of  it, 
the  judge  who  delivered  the  opinion  of  the  court  seems  either  to  have 
misapprehended  the  nature  of  the  decree,  or  otherwise  the  effect 
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which  charging  the  plaintiff  below  with  interest  on  the  60  pounds 
would  have  upon  it.  He  seems  to  have  thought  that  the  plaintiff 
below  had  secured  to  him  a  certain  sum  by  the  decree  of  the  or- 
phan's court,  that  would  be  necessarily  diminished  by  charging  him 
with  interest  on  the  60  pounds  from  the  time  it  was  advanced  to 
the  settlement  in  1809.  His  words  are,  "such  charge  cannot  be 
made  prior  to  the  first  account  in  1809.  The  final  account  of  the 
executors  having  been  settled  and  confirmed,  no  change  can  now  be 
made  affecting  injuriously  the  interests  of  the  plaintiff,  without  his 
consent.  The  account  could  only  be  reversed  or  altered  by  appeal." 
I  am  unable  to  perceive  how  it  would  affect  the  decree  of  the  orphan's 
court,  or  change  it  in  the  least,  to  charge  the  plaintiff  below  with 
interest  upon  nine-tenths  of  the  60  pounds  between  the  date  of  the 
entry  in  the  the  testator's  book,  and  the  date  of  the  settlement  in 
1809.  This  would  be  right,  in  case  the  executors,  in  stating  their 
administration  account  and  striking  the  balance  of  1073  dollars  12 
cents,  have  omitted  to  charge  interest  upon  the  60  pounds.  But  if,  in 
producing  that  balance  they  charged  interest,  then  the  plaintiff  below 
ought  to  be  charged  with  interest  on  the  whole  of  the  60  pounds 
from  the  date  of  the  entry  in  the  testator's  book.  This  latter  propo- 
sition accords  with  what  1  would  infer  was  the  opinion  of  the  court 
below  in  case  they  had  thought  that  the  executors  had  charged 
themselves  with  interest  on  the  60  pounds.  But  supposing  they  did 
not,  the  result  will  be  precisely  the  same,  by  charging  the  plaintiff 
below  with  interest  on  nine-tenths  of  the  60  pounds  from  May  1797, 
as  if  they  had  charged  interest  in  their  account  on  the  whole  of  the 
60  pounds  from  that  date,  and  the  plaintiff  below  had  been  charged 
interest  on  the  whole  amount  from  the  same  date.  In  making  dis- 
tribution of  the  testator's  estate  between  the  plaintiff  below  and  the 
other  legatees,  he  must  account  to  them  for  nine-tenths  of  the  inte- 
rest upon  the  60  pounds,  and  this  he  must  do  without  regard  to  the 
form  in  which  the  executors  have  settled  their  account.  The  form 
need  and  therefore  must  not  change  the  result.  If  the  executors 
charged  themselves  with  interest  on  the  60  pounds,  then  the  plain- 
tiff below  must  be  charged  with  interest  on  the  whole  of  it  too ;  but 
if  they  omitted  to  charge  interest  on  it,  then  the  plaintiff  below  ought 
to  be  charged  with  the  interest  only  on  nine-tenths  of  the  60  pounds, 
which  will  make  the  result  precisely  the  same  in  either  case.  In 
the  first  case  it  is  right  to  charge  him  with  interest  on  the  whole, 
because  he  gets  his  one-tenth  of  the  interest  allowed  to  him  in  the 
dividend  or  apportionment  made  of  the  balance  including  it  between 
him  and  the  other  legatees  ;  but  in  the  latter  case,  the  executors  not 
having  charged  themselves  with  the  interest,  he  of  course  could  re- 
ceive no  dividend  including  it,  and  therefore  shall  only  be  charged 
with  interest  on  the  nine-tenths — that  is,  the  proportion  coming  to 
the  other  legatees. 

Judgment  reversed,  and  venire  de  novo  awarded. 
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Philips  against  Scott. 

7          '"""I 

When  a  rnntrnrt  is  nindo   tor  the  s:iln  ;uul  purrliaso  of  land,  with  reference 

^       S  lo  an  official  survey  or  draft,  and  does  not  provide  for  a  re-measurement,  or  in 

'  JL        some  other  way  indicate  a  contrary  intention,  the  contract  shall  be  taken  as  an 

agreement  that  the  survey  or  draft,  contains  the  true  quantity ;  and  this  whether 

the  contract  be  executed  or  executory,  unless  there  be  fraud,  or  such  a  plain 

palpable  mistake  as  to  be  evidence  of  fraud. 

ERROR  to  Centre  county. 

This  was  an  action  of  covenant  by  John  Scott  against  Hardman 
Philips,  to  compel  the  defendant  to  convey  the  tract  of  land  men- 
tioned in  an  article  of  agreement.  The  jury  found  the  following 
special  verdict : 

Articles  of  agreement,  made  and  entered  into  the  25th  day  of  Jan- 
uary, in  the  year  of  our  Lord  1814,  between  Sophia  Philips,  of  Phi- 
ladelphia, widow,  by  her  attorney,  Hardman  Philips,  and  William  P. 
Dewees,  of  Philipsburg,  Centre  county,  proprietors  of  certain  lands 
on  the  Mushanan  and  Clearfield  creeks,  in  Centre  and  Clearfield 
counties,  of  the  one  part,  and  John  Scott,  now  or  late  of  Bald  Eagle, 
of  the  other  part.  The  said  parties  of  the  first  part  hereby  agree  and 
engage  to  sell  and  release  to  the  party  of  the  second  part,  a  certain 
tractor  piece  of  ground,  situate  on  the  Bald  Eagle  creek,  beginning 
at  a  post  on  the  creek,  on  the  division  line,  between  the  tracts  in  the 
name  of  Bryan  O'Hara  and  James  Lochlan,  thence  north  fifteen  west 
seventy-eight  perches  to  a  post ;  thence  south  fifty-seven  west  two 
hundred  and  forty-two  perches  to  a  post ;  thence  south  sixty-three 
east  seventy-five  perches  to  a  post  on  the  creek ;  thence  along  the 
course  of  the  creek  to  the  place  of  beginning,  and  containing  ninety- 
five  and  one  half  acres,  at  and  after  the  rate  of  10  dollars  per  acre, 
payable,  225  dollars  the  1st  day  of  April  next,  and  the  same  sum 
the  same  day  of  the  same  month  of  each  succeeding  year  until  the 
whole  is  paid,  the  fractional  part  to  be  added  to  the  last  payment. 
The  said  party  of  the  second  part  moreover  binds  himself  hereby, 
that  he  will  clear,  or  cause  to  be  cleared,  at  pleasure  ;  which  being 
accomplished,  and  the  purchase  money,  as  aforesaid,  paid,  the  par- 
ties of  the  first  part  hereby  promise  and  engage  to  make  a  full  and 
sufficient  title  to  the  said  tract  of  land  to  the  party  of  the  second 
part,  his  heirs  and  assigns ;  and  moreover  it  is  agreed,  thai,  for  the 
full  performance  of  these  presents,  the  parties  mutually  bind  them- 
selves in  the  penal  sum  of  500  dollars.  Witness  their  hands  and 
seals  this  25th  January  1814. 

The  plaintiff  paid  the  defendant  for  ninety-five  and  a  half  acres  of 
land,  at  10  dollars  per  acre  ;  and  this  was  the  quantity  of  land  con- 


May  1834]  OF  PENNSYLVANIA.  319 

[Philips  v.  Scott.] 

tained  in  the  original  survey  and  patent.  A  survey  was  made  of 
the  land  before  the  trial  of  the  cause  :  it  was  found  to  contain  one 
hundred  and  seventeen  acres.  The  question  presented  to  the  court 
was,  whether  the  defendant  was  entitled  to  recover  the  price  of  the 
actual  quantity  of  land,  at  10  dollars  per  acre,  or  the  price  of  ninety- 
five  and  a  half  acres,  at  the  same  rate  as  mentioned  in  the  contract. 
The  court  below  (Burnside,  president.)  was  of  opinion,  that  the 
quantity  mentioned  in  the  contract  was  conclusive  of  the  rights  of 
the  parties,  and  gave  judgment  for  the  plaintiff  for  500  dollars,  to  be 
released  on  the  conveyance  of  the  land  by  the  defendant. 

Potter,  for  plaintiff  in  error,  cited,  Smith  v.  Evans,  6  Binn.  102 ; 
Crotzer  v.  Russel,  9  Serg.  fy  Rawle  80;  M'Clellan  v.  Creswell,  13 
Serg.  fy  Rawle  143  ;  Fredericks.  Campbell,  14  Serg.  fy  Rawle  293  ; 
Haggerty  v.  Fagan,  2  Penns.  Rep.  533  ;  Gilmer's  Rep.  246  ;  Bailey 
v.  Snyder,  13  Serg.  fy  Rawle  162. 

Valentine  and  Blanchard,  contra,  cited,  Large  v.  Penn,  6  Serg.  fy 
Rawle  488;  Smith  v.  Evans,  6  Binn.  114;  Bore  v.  M'Cormick,  1 
Serg.  fy  Rawle  168;  Haggerty  v.  Fagan,  2  Penns.  Rep.  538;  Gleen 
v.  Gleen,  4  Serg.  fy  Rawle  488. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  is  an  action  of  covenant,  to  recover  for  the  ex- 
cess of  the  quantity  of  land  above  the  quantity  mentioned  in  the 
article  of  agreement,  at  the  stipulated  price  per  acre.  The  facts  ma- 
terial to  the  question,  in  addition  to  the  article  itself,  are  these  :  on 
the  24th  March  1813,  Mr  Trezuleny  made  a  survey  of  the  land  in 
dispute  for  Mr  Philips,  who  had  sold  the  tract  to  George  Ardy. 
Ardy  being  unable  or  unwilling  to  pay  for  it,  it  was  sold  to  the  de- 
fendant. Although  it  is  not  expressly  said,  yet  it  is  understood, 
that  the  agreement  was  made  with  a  reference  to  the  draft  made  by 
Trezuleny. 

This  is  a  question  of  intention.  It  is  difficult  to  lay  down  any 
general  rules  in  such  cases :  each  case  must  be  governed  by  its  own 
circumstances. 

It  must  be  remarked  that  the  quantity  is  precisely  fixed  in  the 
agreement,  and  this  with  a  reference  to  a  survey  made  at  the  in- 
stance of  the  vendee.  There  can  be  but  little  doubt  that  vendor  and 
vendee  supposed  ninety-five  and  a  half  acres  was  the  exact  quantity. 
They  seem  to  be  willing  to  rely  upon  the  accuracy  of  the  artist. 
There  is  nothing  on  the  face  of  the  agreement,  or  in  the  conduct  of 
the  parties,  that  looks  to  a  re-measurement  of  the  land.  The  survey 
by  Trezuleny  was  made  the  24th  March  1813,  and  the  agreement 
the  25th  January  1814,' a  period  of  but  little  more  than  nine  months 
from  the  survey.  Had  the  tract  been  sold  for  a  gross  sum,  no  per- 
son would  have  had  any  doubt  that  the  quantity  mentioned  in  the 
draft  would  have  been  held  to  be  the  true  quantity ;  and  if,  upon  a 


320  SUPREME  COURT  [Harrisburg 

[Philips  v.  Scott.] 

re-survey,  it  had  turned  out  to  be  more  or  less,  that  would  not  have 
affected  the  contract.  As  there  is  no  covenant  as  respects  the  quan- 
tity, it  would  have  been  regarded  as  a  matter  of  description,  and  not 
an  essential  part  of  the  agreement.  And  this,  I  apprehend,  would 
have  been  the  same,  whether  the  contract  had  been  executory,  or 
in  part  executed  by  the  delivery  of  the  deed.  But  the  difficulty 
arises  from  the  fact,  that  it  is  sold  "at  and  after  the  rate  of  10  dol- 
lars per  acre,"  payable  in  the  manner  therein  stated.  It  occurs  to 
me,  that  under  the  circumstances  of  the  case,  this  can  make  no  dif- 
ference. The  parties  appear  to  have  taken  Trezuleny's  draft  as  the 
estimated  quantity  ;  they  relied  on  its  exactness,  for  otherwise  they 
would  have  provided  for  a  re-survey.  Fixing  10  dollars  as  the  price 
per  acre,  was  a  mode  of  arriving  at  the  price  of  the  whole  tract.  If 
there  was  any  thing  in  the  agreement,  or  any  thing  which  occurred 
at  the  time,  which  would  show  any  intention  that  the  tract  should 
be  re-measured,  it  would  present  a  different  case.  A  rule  which  pro- 
duces uncertainty,  ought  not,  in  my  opinion,  to  meet  encourage- 
ment. It  is  impossible  for  us  to  say,  whether  the  vendee  would 
have  been  a  purchaser,  had  he  been  informed  that  the  tract  contain- 
ed a  greater  number  of  acres  than  the  estimated  quantity.  A  pur- 
chaser looks  to  the  whole  amount  he  has  to  pay;  and  we  suppose 
that  he  might  be  willing  to  give  10  dollars  per  acre  for  a  tract  con- 
taining ninety-five  and  a  half  acres,  and  not  willing  to  pay  at  that 
rate  for  the  same  tract  if  it  contained  one  hundred  and  seventeen 
acres.  I  have  looked  into  all  the  cases  beating  on  this  question,  but 
I  am  saved  the  trouble  of  reviewing  them  by  the  labour  and  pains 
of  Justice  Kennedy,  in  the  case  of  Haggerty  v.  Fagan,  2  Penns. 
Rep.  533;  I  shall  therefore  content  myself  with  referring  to  some 
which  have  a  more  immediate  and  direct  bearing  upon  the  ques- 
tion. 

In  Smith  v.  Evans,  6  Binn.  113,  the  observations  of  Justice  Brack- 
enridge  are  very  pertinent  to  this  question.  The  original  contract 
in  Smith  v.  Evans,  was  a  sale,  at  12  shillings  and  6  pence  per  acre, 
of  an  unpatented  tract.  The  tract  was  afterwards  patented,  and  a 
conveyance  was  made  describing  the  land  by  courses  and  distances, 
according  to  the  patent,  which  was  said  to  contain  nine  hundred  and 
ninety-one  and  a  half  acres,  and  allowance,  be  the  same  more  or  less. 
Tilghman,  C.  J.  gave  no  opinion  on  the  original  contract,  but  put 
the  case  on  its  special  circumstances.  But  Brackenridge,  J.  consider- 
ed the  case  on  the  original  contract.  At  the  original  contract,  there 
would  appear  to  have  been  before  the  parties  three  separate  drafts  of 
the  surveys  of  the  three  adjoining  tracts,  the  three  official  drafts  as 
surveyed  on  the  ground,  the  courses  and  distances  of  these,  with  the 
calculated  quantity,  returned  into  the  office,  and  upon  which  three 
separate  tracts,  according  to  the  quantity  calculated,  patents  after- 
wards issued.  The  sale  of  these  three  tracts  was  according  to  the 
courses  and  distances,  and,  it  must  be  inferred,  according  to  the  cal- 
culations of  the  official  surveys  within  these  courses  and  distances. 
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In  such  a  case,  is  it  ever  understood,  unless  specially  provided  for, 
that  there  is  to  be  a  re-measurement,  in  order  to  ascertain  whether 
the  distances  fall  short;  or  are-calculation,  in  order  to  ascertain 
whether  the  quantity,  according  to  such  courses  and  distances,  will 
hold  out  ?     The  inconvenience  of  such  an  understanding,  and  the 
uncertainty  of  surveys  at  different  times,  and  by  different  chain  car- 
riers, would  lead  to  litigation.     Were  I  to  refer  to  what  I  know  to 
be  the  understanding  of  the  country,  it  is,  that,  in  the  case  of  official 
drafts,  in  all  contracts,  unless  specially  stipulated,  the  quantity  is 
taken  according  to  the  official  calculation  ;  and  no  idea  is  ever  enter- 
tained of  a  re-measurement  or  a  re-calculation.     The  experience  of 
every  day  adds  to  the  force  and  justice  of  the  above  remarks,  and  I 
must  express  my  regret  that  the  cause  was  not  put  upon  these  origi- 
nal grounds.     Frederick  v.  Campbell,  13  Serg.  fy  Rawle  136,  and 
M'Lellan  et  al.  v.  Creswell,  13  Serg.  fy  Rawle  143,  were  also  cases 
where  the  sale  was  made  by  the  acre.     It  is  the  common  experience 
that  official  surveys  overrun  the  quantity;  and  it  is  usual,  where  the 
lands  are  not  sold  by  the  estimated  quantity  in  the  survey,  but  by 
the  measured  acre,  to  provide  for  the  admeasurement,  and  not  to 
pay  or  give  lands  for  payment,  or  to  take  a  conveyance  until  that 
admeasurement  is  made ;  and  when  there  is  not  such  a  provision, 
and  the  official  surveys  are  referred  to,  and  a  conveyance  according 
to  the  courses,  distances  and  boundaries  of  the  survey  accepted,  and 
bonds  given,  I  do  not  think,  in  a  common  case,  says  Duncan,  J.,  where 
the  vendor  could  not  recover  for  the  excess,  that  the  vendee  is  enti- 
tled to  an  allowance  for  the  deficiency  ;  for  in  that  case,  though  the 
sale  were  even  by  the  acre,  I  would  consider  the  vendee  as  agreeing 
to  take  it  by  the  survey  as  fixing  the  quantity;  and  where  there  is 
no  fraud  or  concealment,  that  he  is  not  entitled  to  any  deduction. 
In  M'Lellan  v.   Campbell,  the  judge  holds  the  same  language. 
Those  were  cases  in  which  the  contracts  were  in  part  executed  by 
a  conveyance,  and  bonds  given  for  the  purchase  money,  and  in  that 
respect  only  do  they  differ  from  this. 

The  principle  to  be  plainly  deduced  from  these  cases,  and  for  this 
purpose  they  are  referred  to,  is,  that  when  the  sale  is  made  in  refer- 
ence to  an  official  survey,  and  the  contract  does  not  provide  for  an 
admeasurement  of  the  land,  then,  unless  there  is  fraud  or  deception, 
it  shall  be  considered  as  amounting  to  an  agreement,  that  the  official 
survey  contains  the  true  quantity,  even  although  the  property  may 
have  been  sold  at  a  stipulated  price  per  acre.  If  this  be  the  true  read- 
ing of  the  contract,  what  difference  can  it  make  whether  the  contract 
is  executory  or  executed.  The  execution  of  the  contract  adds  to  the 
form  of  the  construction,  but  it  cannot  alter  the  contract  itself.  It 
is  the  business  of  a  court  to  construe,  and  not  make  contracts.  Par- 
ties are  competent  to  make  their  own  contracts  ;  and  when  the  agree- 
ment is  once  ascertained,  all  the  court  has  to  do  is  to  carry  it  into 
effect  with  good  faith.  It  has  been  decided  in  Carter  v.  Campbell, 
aimer's  Rep.  159,  that  when  a  sale  is  made  by  the  acre,  the  right 
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of  ascertaining  the  quantity  by  a  survey  exists,  whether  expressly 
reserved  or  not,  and  if  no  time  be  limited  for  making  the  election 
to  survey,  it  may  be  done  at  any  time  before  the  whole  business  is 
closed. 

I  cannot  assent  to  the  correctness  of  this  principle  to  the  extent 
laid  down  ;  but  it  must  be  taken  with  the  restrictions  which  have 
been  indicated;  for  neither  party  has  a  right  to  make  a  survey,  to 
vary  the  contract. 

The  result  of  our  opinion  is,  that  when  a  contract  is  made  with 
reference  to  an  official  survey  or  draft,  and  does  not  provide  for  a 
re-measurement,  or  in  some  other  way  indicate  a  contrary  intention, 
then  the  contract  shall  be  taken  as  an  agreement  that  the  survey  or 
draft  contains  the  true  quantity,  and  this  result  cannot  be  varied 
either  by  the  vendor  or  vendee,  whether  the  contract  be  executed  or 
executory,  unless  there  be  fraud,  or  such  a  plain  palpable  mistake  as 
to  be  evidence  of  fraud. 

And  this  principle  we  think  necessary,  not  only  for  the  peace  and 
quiet  of  society,  but  as  a  security  for  both  vendor  and  vendee. 

These  disputes,  it  will  be  observed,  must  frequently  arise  on  an 
alleged  deficiency ;  and  the  reason  is  obvious.  When  there  is  an 
excess  of  quantity  nothing  is  said ;  it  is  only  when  there  is  a  defi- 
ciency that  an  allowance  is  claimed.  It  adds,  therefore,  to  the  safety 
of  the  vendor,  that  the  principle  should  be  adhered  to.  It  is  no  less 
the  interest  of  the  vendee  that  this  should  be  the  rule.  For,  other- 
wise, he  may  be  compelled  to  pay  much  more  for  a  tract  of  land 
than  he  ever  thought  of  paying.  It  is  impossible  for  us  to  say  whe- 
ther Scott  would  have  been  willing  to  make  the  purchase,  had  he 
been  aware  of  the  actual  quantity  of  the  land.  The  vendee  calcu- 
lates the  whole  amount  of  the  purchase  money,  and  in  this  way 
ascertains  his  ability  to  meet  his  engagement.  It  is  very  pernicious 
in  its  consequences  when  agreements  are  made  uncertainly.  Both 
vendor  and  vendee  enter  into  other  contracts,  on  the  presumption 
that  the  prior  one  will  be  fulfilled  with  good  faith.  It  is  sometimes 
attended  with  utter  ruin,  when  either  party  is  disappointed  in  these 
well  founded  expectations.  The  experience  of  every  day  satisfies 
that  every  rule  of  law  which  affords  the  slightest  encouragement  to 
litigation  is  founded  in  error.  I  am  happy  to  find  that  the  decision 
corresponds  with  the  rule  of  policy,  and  am  therefore  of  the  opinion 
that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 
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Kisler  against  Kisler. 

Specific  cases  of  resulting  trusts  are  two.  The  first,  where  the  purchaser  has 
paid  the  price  with  his  own  money,  but  taken  the  conveyance  in  the  name  of 
another ;  not  where  he  has  paid  with  the  money  of  another,  and  taken  the  con- 
veyance in  his  own  name  : — and  the  second,  where  a  trust  has  been  declared  of 
but  part  of  the  estate,  from  which  the  law  implies  an  intent  to  reserve  the  bene- 
ficial ownership  of  the  residue. 

A  purchase  of  land  by  a  guardian,  which  he  declared  at  the  time  to  be  for  the 
use  of  his  ward,  is  not  such  a  trust  as  can  be  enforced  by  the  ward,  but  is  with- 
in the  provisions  of  the  statute  of  frauds  and  perjuries. 

ERROR  to  the  common  pleas  of  York  county. 

This  was  an  action  on  the  case  by  Samuel  Kisler,  against  Samuel 
Etter,  administrator  of  Henry  Kisler  deceased,  in  which  the  jury 
found  the  following  special  verdict. 

Henry  Kisler  was  guardian  of  the  plaintiff.  The  ward  had  re- 
quested Henry  to  purchase  Fisher's  farm,  then  advertised  for  sale, 
for  him  ;  but  no  definite  agreement  was  made.  Both  appeared  at 
the  sale,  which  took  place  in  the  fall  of  1828.  Samuel  had  procured 
a  man  to  bid  for  him,  who,  as  well  as  Henry,  bid  for  the  property, 
and  the  same  was  struck  down  to  Henry,  who  at  the  time  declared 
that  he  did  not  buy  for  himself,  but  for  his  ward  Samuel ;  and  Sam- 
uel assented  to  the  purchase,  and  asked  and  procured  a  friend  to 
bail  Henry  for  his  performing  the  conditions  of  sale.  From  this  it  is 
to  be  considered,  that  Henry  bought  the  property  for  Samuel.  Samuel 
was  then  twenty  years  of  age.  In  one  month  Henry  resigned  as 
guardian  of  Samuel,  and  Elisha  Garretson  was  appointed  in  his 
place.  Henry  offered  the  farm  to  Garretson  for  his  ward  on  the 
same  terms  at  which  he  had  bought  it,  Garretson  declined  to  take 
it,  and  Henry  sold  before  Samuel  was  twenty-one  years  of  age,  for 
2000  dollars  more  than  he  paid  for  it,  which  he  received.  Henry 
filed  his  guardian  account  of  Samuel.  The  property  was  bought 
at  Fisher's  sale  by  Henry  for  1266  dollars,  subject  to  a  dower  of 
2134  dollars,  of  the  widow  and  children  of  a  former  owner.  On 
the  day  of  the  purchase,  Henry  paid  100  dollars  on  account.  This 
money  Samuel  procured  and  tendered  to  Henry  before  the  re-sale  of 
the  property,  and  offered  to  take  the  purchase  from  Henry,  and  ten- 
dered security  for  the  conditions  of  the  sale ;  but  Henry  refused  to 
let  him  have  the  farm.  If  plaintiff  is  entitled  to  recover,  then  judg- 
ment to  be  entered  for  him  for  2000  dollars  as  per  agreement.  Henry 
Kisler  filed  his  account  as  guardian  of  Samuel  on  the  6th  of  April 
1829,  exhibiting  a  balance  in  his  hands  of  743  dollars.  This  was 
presented  for  confirmation  on  the  12th  of  May  1829,  and  exceptions 
were  filed  by  Samuel,  which  are  still  undetermined. 
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The  court  below  rendered  a  judgment  for  defendant. 

Lewis,  for  plaintiff  in  error. 
Gardner,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — In  England  a  trust  results  by  implication  of  law 
but  in  two  cases :  the  first  where  the  purchaser  has  paid  the  price 
with  his  own  money,  but  taken  the  conveyance  in  the  name  of  ano- 
ther— not  where  he  has  paid  with  the  money  of  another,  and  taken 
the  conveyance  in  his  own  name  :  and  the  second,  where  a  trust  has 
been  declared  of  but  part  of  the  estate,  from  which  the  law  implies 
an  intent  to  reserve  the  beneficial  ownership  of  the  residue.  These 
are  specific  cases  of  resulting  trusts;  and  according  to  Lloyd  v.  Spil- 
let,  2  Jltk.  150,  they  are  the  only  ones.  Cases  have  undoubtedly 
been  confounded  with  them,  though  readily  distinguishable  from 
them,  in  which  a  specific  lien  has  been  given  for  purchase  money 
withdrawn  from  a  fund  towards  which  the  purchaser  stood  in  the 
relation  of  a  trustee.  A  purchase  by  a  husband  bound  to  purchase 
and  settle,  has  been  presumed  to  have  been  made  in  contemplation 
of  a  settlement ;  and  in  clear  cases  trust  money  paid  away  in  a  pur- 
chase, has  been  followed  into  the  land,  even  on  parol  proof.  But 
though  the  purchaser  is  spoken  of  in  those  cases  as  a  trustee,  just  as 
a  mortgagee  is  spoken  of  as  a  trustee,  the  equity  of  the  party  bene- 
ficially entitled  is  to  have  his  money  and  not  the  land  ;  and  such  was 
the  prayer  in  Lench  v.  Lench,  10  Ves.  512.  But  with  us  all  dis- 
tinction on  this  head  is  overlooked  or  disregarded  ;  and  it  seems  to 
be  settled  by  Gregory  v.  Setter,  1  Dall.  1 39 ;  German  v.  Gabbald, 
3  Binn.  302;  and  DurBeld  v.  Wallace,  2  Serg.  fy  Rawle  521,  that  a 
purchase  with  trust  money,  in  whole  or  in  part,  gives  the  owner  of 
the  money  a  correspondent  ownership  of  the  land.  How  that  was 
supposed  to  follow — whether  from  the  inability  of  the  courts  to  order 
a  sale,  or  from  the  license  left  to  parol  declarations  of  trust  by  our 
statute  of  frauds — it  matters  not  to  inquire  ;  for  though  the  bounds 
of  these  resulting  interests  have  been  sensibly  enlarged,  the  trust  is 
still  considered  to  arise  from  the  ownership  of  the  purchase  money. 
That  it  has  been  raised  on  no  other  foundation,  shows  this  owner- 
ship to  be  the  efficient  cause,  and  not  the  direct  creative  power  of 
an  express  declaration,  which  may,  however,  have  a  legitimate  influ- 
ence on  the  event,  but  only  as  a  confession  of  the  ownership.  By 
any  other  hypothesis,  what  we  call  a  resulting  trust  would  cease  to 
be  an  implied  one.  That  an  express  trust  may  be  declared  by  parol, 
I  am  not  disposed  to  deny ;  but  if  declared  by  the  grantee  and  not 
the  grantor  of  the  legal  estate,  where  its  object  is  not  to  indicate  a 
beneficiary  purpose  by  the  grantor  in  favour  of  the  cestui  que  trust, 
it  must,  to  be  binding,  be  made  in  consideration  of  payment  of  the 
purchase  money  by  the  cestui  que  trust ;  and  then  it  would  produce 
no  other  effect  than  the  law  would  produce  without  it.  Probably 
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it  was  the  objecl  of  the  statute  to  sustain  a  gift  of  the  land  by  the 
grantor  to  a  person  not  named  in  the  conveyance ;  but  not  a  gift 
by  the  party  purchasing,  the  execution  of  which  could  not  be  en- 
forced for  want  of  a  consideration.  If  I  proclaim  that  I  hold  my 
house  for  B,  it  is  evidence  of  a  trust  which  may,  however,  be  rebut- 
ted by  proof  that  the  beneficial  ownership  is  not  in  him  ;  for  such  a 
declaration  is  not  binding  as  a  gift  even  of  a  chattel.  But  if  I  con- 
vey my  house  to  A,  with  parol  direction  to  hold  it  for  B,  a  confi- 
dence arises  which  it  would  be  unconscionable  in  A  to  violate  ;  and 
this  would  constitute  that  species  of  express  parol  trust,  which  it  was 
the  object  of  our  statute  to  sustain.  But  if  I  proclaim  that  I  hold 
my  house  for  B,  on  terms  of  conveying  it  to  him  when  he  shall 
reimburse  me  what  I  paid  for  it ;  this  is  not  a  trust,  but  a  contract  of 
sale  within  the  operation  of  the  prohibitory  clause.  Now  what  is 
the  case  put  before  us  ]  Had  the  ward  reposed  on  his  guardian's 
promise  to  purchase  the  property  for  him,  it  would  have  been  strong 
for  him  on  another  ground.  There  would  then  have  been  a  trust 
ex  maleficio  from  the  conduct  of  the  guardian  in  keeping  the  ward 
back  as  a  bidder,  and,  perhaps,  getting  a  better  pennyworth  of  the 
estate  by  seeming  to  buy  it  for  him.  Such  a  trust  seems  to  be  recog- 
nized in  Lloyd  v.  Spillet,  2  Jltk.  148 ;  Peebles  v.  Reading,  8  Serg.  fy 
Rawle  492;  and  was  actually  enforced  in  Brown  v.  Dysinger,  1  Rawle 
408.  It  arises  from  the  artifice  of  the  party  to  be  affected,  in  pro- 
curing the  title,  and  not,  as  Mr  Justice  Todd  supposed  in  the  last 
mentioned  case,  from  the  contract ;  so  that  it  is  obviously  not  related 
to  those  cases  which  are  the  usual  subjects  of  contest  under  the 
statute  of  frauds.  But  as  there  was  in  fact  no  prejudice  to  the  ward, 
who  appeared  at  the  sale  and  procured  another  friend  to  bid  for  him, 
he  has  not  an  equity  on  that  ground.  When  the  estate  was  struck 
down  then,  it  was  the  property  of  the  guardian  ;  and  what  was  the 
arrangement  into  which  the  parties  presently  entered]  The  guar- 
dian declared  the  purchase  to  be  for  the  benefit  of  the  ward,  who 
was  present  and  assented ;  upon  which  the  guardian  paid  100  dol- 
lars of  his  own  money  on  the  bargain,  and  gave  security  to  perform 
the  conditions  of  the  sale,  while  the  ward,  who  furnished  no  part 
of  the  consideration,  procured  a  friend  to  be  his  surety.  Now  what 
is  such  a  case  1  It  is  plainly  that  of  one  who  agrees  to  sell  his  land 
for  what  he  gave  for  it,  between  whom  and  his  vendee  there  is  no 
other  trust  than  that  which  always  accompanies  a  sale  till  the  con- 
veyance is  executed.  If  I  declare  that  I  hold  my  house  for  B,  it  is 
evidence  of  a  trust,  because  it  is  evidence  that  he  has  paid  for  it. 
If  I  declare  that  I  hold  it  for  him,  provided  he  pay  me  a  stipulated 
price,  my  declaration  is  evidence  of  a  parol  sale,  which -even  our 
statute  of  frauds  makes  good  for  nothing.  Of  what  importance, 
then,  is  the  omission  in  it  of  the  seventh  section  of  the  British  sta- 
tute 1  It  gives  room  for  a  declaration  of  trust  by  parol ;  but  it  does 
not  make  that  a  trust  which  was  not  a  trust  before.  It  seems  to  me 
the  "  declarations  or  creations  of  trusts  or  confidences,"  prohibited 
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by  the  British  statute  and  tolerated  by  our  own,  are  such  as  the 
grantor  of  the  legal  estate  is  competent  to  make,  as  a  further  dispo- 
sition of  the  beneficiary  interest,  and  not  the  confession  of  a  condi- 
tion or  agreement  subsequently  fastened  on  the  title  by  the  grantee. 
The  first  may  be  evidenced  by  the  declaration  of  either  party  to  the 
conveyance,  with  the  assent  of  the  other ;  and  it  vests  an  equitable 
title  under  our  statute.  But  were  the  second  permitted  to  have 
an  effect  forbidden  to  any  other  executory  contract  for  the  title,  it 
would  be  pregnant  with  all  the  danger  intended  to  be  guarded 
against  by  either  statute.  Even  when  restrained  to  gratuitous  trusts 
expressed  at  the  execution  of  the  conveyance,  these  parol  declara- 
tions will  be  found  sufficiently  introductive  of  frauds  and  perjuries. 
But,  with  the  qualifications  indicated,  they  may  certainly  be  sus- 
tained by  parol  proof.  In  other  cases,  the  declarations  of  the  gran- 
tee are  admissible  under  our  act,  as  they  are  admissible  under  the 
English  statute ;  namely,  as  confessions  by  the  party  of  a  fact  from 
which  the  law  implies  a  trust,  but  does  not  raise  it  from  their 
immediate  and  necessary  effect.  In  Peebles  v.  Reading,  a  case  like 
the  present,  except  that  the  party  claiming  the  trust  had  been  the 
owner  of  the  land,  it  was  held  that  there  was  no  resulting  trust ; 
but  it  seems  to  have  been  thought  that  there  might  be  an  express 
trust  by  force  of  the  undertaking  to  purchase  and  convey :  yet  the 
judge  who  delivered  the  opinion  of  the  court,  at  the  same  time  con- 
sidered the  supposed  cestui  que  trust  as  an  ordinary  purchaser  affected 
by  delay  in  seeking  an  execution  of  the  contract,  which  he  could 
not  be  if  he  were  the  beneficiary  owner  of  the  equitable  title.  It  is 
not  easy  to  reconcile  all  the  positions  taken  in  that  case.  The 
admissions  and  effect  of  parol  declarations  seem  lo  have  been  con- 
sidered as  peculiar  to  our  practice,  though  it  is  known  that  they 
were  received  in  Halcott  v.  Markant,  Prec.  in  Ch.  168;  Wilson  v. 
Foreman,  2  Dick.  593,  and  Lench  v.  Lench,  already  quoted,  but 
admitted  as  confessions,  by  the  trustee,  of  a  fact,  as  the  ground 
work  of  a  legal  implication.  Being  equally  admissible  in  the  Eng- 
lish court  of  chancery,  it  is  not  easy  to  see  what  additional  force 
they  can  have  here,  as  direct  declarations.  An  agreement  to  con- 
vey a  title  to  be  acquired  and  paid  for  hereafter,  may  be  specifically 
enforced,  if  the  externals  of  the  contract  be  such  as  the  statute 
allows  of;  but  it  is  no  more  a  trust  than  is  an  agreement  to  pay  a 
stipulated  price  for  a  title  acquired  already.  I  am  unable  to  discover 
any  thing  in  Gregory  v.  Setter,  or  German  v.  Gabbald,  like  a  pecu- 
liar effect  given  to  the  purchaser's  admissions ;  though  in  the  latter 
the  restricted  nature  of  the  provisions  in  our  statute  of  frauds  is 
adverted  to  as  putting  the  question  of  their  competency  at  rest ;  and 
in  this  respect  they  are  received  perhaps  less  scrupulously  here  than 
in  England.  But  in  these  two  cases  the  trust  was  held  to  spring 
from  the  ownership  of  the  purchase  money,  and  not  from  the  direct 
effect  of  any  supposed  declaration  ;  consequently,  considerations  de- 
pending on  the  difference  of  statutory  provisions  did  not  enter  into 
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the  question ;  and  notwithstanding  the  declarations  were  used  in 
evidence,  the  trust  was  still  considered  as  a  legal  implication.  But 
in  Duffield  v.  Wallace,  the  Chief  Justice  resorted  to  the  express 
declaration  of  the  purchaser  to  supply  what  he  considered  a  defi- 
ciency in  the  usual  ground  of  implication  arising  from  the  fact  that 
payment  was  made  but  in  part  with  the  funds  of  the  cestui  que  trust ; 
but  this  resort  was  unnecessary,  for,  notwithstanding  former  doubts, 
it  seems  to  be  settled  by  Ryal  v.  Ryal,  1  Jhk.  59  ;  Bartlet  v.  Peck- 
ersgill,  4  East  577,  note ;  and  Lane  v.  Deighton,  Jlmb,  409,  that  the 
estate  may  be  charged  pro  tanto  with  a  part  of  the  purchase  money. 
The  other  judges,  however,  put  the  cause  on  the  ownership  of  the 
money ;  and  thus  we  see  that  no  greater  effect  has  been  given  by 
our  judges  to  parol  declarations  of  the  grantee,  than  has  been  given 
to  them  under  the  British  statute.  And  it  is  fortunate  that  such 
has  been  the  course  of  the  court ;  for  the  danger  to  be  apprehended 
from  allowing  to  these  the  force  of  a  direct  conveyance  has  been 
conceded  to  be  as  great  as  could  flow  from  establishing  any  other 
parol  contract  of  sale.  We  have,  then,  an  ordinary  parol  agreement 
to  convey  on  being  reimbursed  the  price  paid,  which  is  clearly  with- 
out the  statute  of  frauds. 
Judgment  affirmed. 


Hoy  against  Sterrett. 


&A 


The  mere  prior  occupation  of  a  stream  of  water  for  the  purposes  of  a  mill, 
will  not  vest  such  an  exclusive  right  in  the  occupant  as  to  enable  him  to  main- 
tain an  action  against  a  person  who  erected  a  mill  and  dam  above  his,  by  which 
the  water  is  in  part  impeded,  and  he  in  some  degree  injured. 

Every  riparian  owner  is  entitled  to  use  the  flow  of  water  through  his  land, 
although  the  owner  of  a  mill  below  may  be  in  some  measure  injured  thereby. 

In  order  to  establish  a  right  to  the  use  of  water  for  the  purposes  of  a  mill, 
exclusive  of  a  riparian  owner  above,  founded  upon  the  presumption  of  a  grant 
from  lapse  of  time,  there  must  have  been  an  actual  occupation  of  the  flow  of 
water  upon  the  land  above  for  a  sufficient  length  of  time.  It  is  not  enough  to 
establish  such  a  right,  that  the  water  had  been  accustomed  to  flow  uninterrupt- 
edly through  the  land  above  for  any  length  of  time. 

An  improper  or  malicious  use  of  a  flow  of  water  through  land  above,  gives  a 
right  of  action  to  the  owner  of  a  mill  below  who  is  injured  thereby. 

ERROR  to  the  common  pleas  of  Centre  county. 

This  was  an  action  on  the  case  for  a  nuisance,  in  which  Henry 
Hoy  was  plaintiff  and  James  Sterrett  defendant.  The  facts  were, 
that  Henry  Hoy,  about  1793,  built  a  small  mill  upon  a  stream  of 
water,  and  continued  to  occupy  and  use  it  for  thirty  years  or  more, 
when  James  Sterrett,  the  defendant,  who  was  the  owner  of  the  land 
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above  on  the  same  stream,  built  a  larger  mill  and  dam.  The  con- 
sequence was,  that  in  the  ordinary  use  of  this  mill,  owing  to  the  size 
of  the  stream,  the  water  was  detained  to  the  injury  of  Hoy's  mill 
below  ;  and  the  question  which  arose  was,  whether  the  right  of  Hoy 
to  the  use  of  the  water,  as  he  had  used  it  for  thirty  years,  was  not 
such  as  no  owner  of  land  upon  the  stream  above  would  be  permitted 
to  interfere  with  by  the  erection  of  another  dam. 

The  opinion  of  the  court  below  (Burnside,  president)  was,  that  if 
the  injury  to  the  plaintiff's  mill  was  occasioned  by  the  detention  of 
the  water  in  Slerretl's  dam  for  its  ordinary  and  proper  use  for  mill 
purposes,  it  was  damnum  absque  injuria,  and  the  plaintiff  was  not 
entitled  to  recover.  But  if  the  water  was  detained  carelessly  or 
maliciously  to  the  injury  of  Hoy,  the  plaintiff  was  entitled  to  recover. 

The  jury  found  a  verdict  for  the  defendant. 

The  opinion  of  the  court  was  the  subject  of  the  assignment  of 
error. 

Potter,  for  plaintiff  in  error,  cited,  2  Bl.  Comm.  403  ;  Strichler  v. 
Tod,  10  Serg.  fy  Rawle  72;  2  Ves.  414;  Bayson  v.  Shaw,  4  Doll 
211;  Luttrell's  Case,  4  Co.  Rep. ;  Bearly  v.  Shaw,  6  East  208 ;  1  Wil- 
son 175  ;  Sackrider  v.  Beers,  10  Johns.  241  ;  Vanburgen  v.  Vanbur- 
gen,  3  Johns.  Chan.  289 ;  Angel  on  Water  Courses,  Appendix  20,  1 64 ; 
4  Day's  Rep.  244;  Merret  v.  Brinkerhoff,  17  Johns.  Rep.  306  ;  Plait 
v.  Johnson,  15  Johns.  Rep.  213  ;  Colburn  v.  Richards,  13  Mass.  420; 
Curtis  v.  Jackson,  13  Mass.  507;  Palmer  291;  2  Cond.  Rep.  584; 
Marret  v.  Parker,  1  Cond.  Rep.  460;  1  Root  504,  535,  537;  2  Fern. 
390;  1  Ventris  137;  Cro.  Car.  572. 

Valentine  and  Blanchard,  for  defendant  in  error. 

The  general  policy  of  the  law  would  not  sustain  the  principle  that 
a  man  may  enter  into  a  new  country,  place  himself  at  the  mouth  of 
a  stream  which  extends  far  into  other  lands  than  his  own,  erect  a 
mill  of  inferior  quality,  not  competent  to  answer  the  purposes  of  the 
neighbourhood,  and  say  to  all  who  may  own  lands  above  him,  "  I 
will  not  use  the  water  power  I  have  to  the  extent  of  its  capacity, 
nor  will  I  permit  you  to  use  the  power  of  the  stream  on  your  land, 
for  I  built  such  a  dam  as  must  be  injured  by  any  use  of  the  water  pow- 
er above."  But  it  is  said,  that  the  length  of  time  during  which  the 
plaintiff  has  occupied  his  right  as  used,  raises  a  legal  presumption  of 
a  grant.  The  answer  to  this  is  easy  : — that  no  presumption  can 
arise  of  a  grant  of  that  which  was  not  granlable.  The  plaintiff  is 
not  now  in  the  possession,  and  has  never  occupied  any  thing  which 
the  defendant  owned  or  might  grant.  Gardner  v.  Village  of  New- 
burg,  2  Johns.  Cha.  Rep.  164. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — A  person  erecting  a  mill  and  dam  upon  a  stream  of 
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water,  does  not,  by  the  mere  prior  occupation,  gain  an  exclusive 
right,  and  cannot  maintain  an  action  against  a  person  erecting  a 
mill  and  dam  above  his,  by  which  the  water  is  in  part  diverted,  and 
he  is  in  some  degree  injured.  Platt  v.  Johnson,  15  Johns.  Rep. 
213.  A  contrary  principle  would  be  very  pernicious,  particularly  in 
a  new  country ;  for  the  necessary  effect  will  be  to  impair  the  value 
of  all  the  land  through  which  the  stream  passes.  The  elements  be- 
ing for  general  and  public  use,  when  the  benefit  is  appropriated  toindi- 
viduals  by  occupancy,  this  occupancy  must  be  regulated  and  guard- 
ed with  a  view  to  the  individual  rights  of  all  who  have  an  interest 
in  its  enjoyment;  and  the  maxim,  sic  utere  tuo  lit  alienum  non  Iwdas, 
must  be  taken  and  construed  with  an  eye  to  the  natural  rights  of  all. 
15  Johns.  Rep.  213.  The  use  of  the  water  is  open  to  all,  with 
the  necessary  restrictions  that  no  person  is  permitted  to  enjoy  it  to 
the  injury  of  those  through  whose  land  the  stream  passes.  That  no 
riparian  proprietor  gains  any  privilege  by  mere  priority  of  appropria- 
tion, is  a  principle  now  well  established;  although  the  opinion  en- 
tertained by  some,  that  a  riparian  proprietor  who  occupies  a  mill  site, 
can  secure  by  such  priority  of  occupation  advantage  which  he  could 
not  claim  provided  any  other  riparian  proprietor,  above  or  below,  had 
before  appropriated  the  water,  is  not  without  countenance  from  re- 
spectable authority.  In  2  Bl.  Com.  403,  the  commentator  says,  if  a 
stream  of  water  is  unoccupied,  a  person  may  erect  a  mill  thereon, 
and  detain  the  water;  yet  not  so  as  to  injure  his  neighbour's  mill, 
for  he  has,  by  the  first  occupancy,  acquired  a  property  in  the  current. 
In  Hatch  v.  Dwight,  17  Mass.  Rep.  289,  there  is  a  dictum  of  Chief 
Justice  Parker  to  the  same  effect.  And  this  would  also  seem  to  be 
theopinionof  Justice  DuncaninStrichlerv.  Tod,  10  Serg.fy  Rawle69. 
Subsequent  decisions,  however,  have  ruled  the  point  otherwise.  In 
Palmer  v.  Mulligan,  3  Caines's  Rep.  307,  and  Ingraham  v.  Hutchin- 
son,  2  Conn.  Rep.  592,  and  Bullen  v.  Burrel,  2  JYeio  Hamp.  Rep.  217, 
the  court  put  the  right  on  the  presumption  arising  from  length  of 
possession.  They  entirely  discountenance  the  idea  that  the  plain- 
tiff acquired  any  right  by  mere  prior  appropriation.  The  subject  of 
prior  occupation  was  also  considered  in  the  case  of  Marten  v.  Bige- 
low,  2  Jlikerts  Rep.  184,  and  it  was  ruled  that  the  mere  prior  occu- 
pancy of  the  water  by  the  defendant,  did  not  prevent  the  plaintiff 
from  using  the  same  water  in  a  prudent  way  as  it  flowed  down  its 
channel.  In  Tyler  v.  Wilkinson,  this  question  was  also  examined 
by  Justice  Story.  4  Mason's  Rep.  401 ,  402.  If  a  thing  be  common, 
there  may  be  an  appropriation  by  general  consent  or  grant.  Mere 
priority  of  appropriation  of  running  water,  without  such  consent  or 
grant,  confers  no  exclusive  right.  It  is  not  like  the  case  of  mere 
occupancy,  where  the  first  occupant  takes  by  force  of  his  priority  of 
occupancy.  That  supposes  no  ownership  already  existing,  and  no 
right  to  the  use  already  acquired.  But  our  law  annexes  to  the  ripa- 
rian proprietors  the  right  to  the  use  in  common,  as  an  incident  to  the 
land ;  and  whoever  seeks  to  found  an  exclusive  use,  must  establish 

II. — RR 
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a  rightful  appropriation  in  some  manner  known  and  admitted  by  the 
law.  The  same  doctrine  is  recognized  in  New  Hampshire,  5  JNfew 
Hamp.  Rep.  231,  and  in  the  latest  English  authorities. 

Those  authorities  are  full  to  the  point,  that  the  fact  that  Hoy 
erected  his  mill  before  Sterrett,  does  not  of  itself  confer  a  right  of 
action,  unless  the  occupancy  has  been  accompanied  by  a  possession 
for  such  a  length  of  time  as  that  the  jury  are  bound  to  presume  a 
grant.  On  this  part  of  the  case,  the  court  was  requested  to  charge 
the  jury,  that  if  the  jury  believe  that  Hoy,  and  those  under  whom 
he  claims,  have  occupied  and  used  the  water  for  near  forty  years, 
the  jury  may,  and  are  bound  by  law  to  presume  there  was  a  grant 
from  the  owners  of  the  tract  of  land  above  and  adjoining  for  using 
it,  and  the  plaintiff  would  be  entitled  to  recover.  To  this  the  court 
answer,  We  can  see  nothing  in  this  case  for  a  presumption  such  as 
the  plaintiff  requires.  There  was  no  use  of  any  part  of  the  land 
held  by  Sterrett  for  the  use  of  Hoy's  mill ;  no  overflowing  of  land 
claimed  by  the  defendant.  This  court  cannot  apply  this  proposition 
to  the  case  before  them  so  as  to  answer  it  in  the  affirmative.  The 
opinion  of  the  court  evidently  is,  that  even  admitting  the  fact  that 
Hoy  had  been  in  the  uninterrupted  enjoyment  of  the  water  right  as 
at  present  exercised  for  more  than  forty  years,  yet,  inasmuch  as  he 
did  not  overflow  the  lands  of  Sterrett,  or  make  any  use  of  his  premi- 
ses, a  presumption  of  grant  cannot  arise.  The  learned  judge  seems 
to  have  adopted  the  opinion  of  Justice  Gould  in  Ingraham  v.  Hutch- 
inson,  2  Conn.  Rep.  592.  The  reasoning  of  Justice  Gould  is  very  for- 
cible, but  did  not  accord  with  the  opinion  of  his  brother,  who  ruled  the 
point  otherwise;  and  this,  it  must  be  confessed,  is  in  accordance  with 
adjudged  cases.  The  general  rule  of  law  is,  that  independent  of  any 
particular  enjoyment  used  to  be  had  by  another,  every  man  has  a  right 
to  have  the  advantage  of  a  flow  of  water  in  his  own  land  without 
diminution  or  alteration  ;  but  an  adverse  right  may  exist  in  another, 
founded  on  his  occupation.  And  although  the  stream  be  either 
diminished  in  quantity,  or  even  corrupted  in  quality,  as  by  the  means 
of  the  exercise  of  certain  trades,  yet  if  the  occupation  of  the  party 
so  taking  and  using  it  have  existed  for  so  long  a  time  as  may  raise 
the  presumption  of  a  grant,  the  other  parly,  whose  land  is  below, 
must  take  the  stream,  subject  to  such  adverse' right.  Twenty-one 
years  exclusive  enjoyment  of  water,  affords  a  conclusive  presump- 
tion of  right  in  the  party  enjoying  it. 

This  principle  of  presumption  is  introduced  in  analogy  to  the  act 
of  limitations;  and  to  raise  the  presumption  of  a  grant,  the  enjoy- 
ment must  have  been  adverse  ;  or,  as  in  Carter  v.  Smith,  9  Serg.  fy 
Rawle  20,  there  must  be  a  continued,  exclusive  enjoyment  of  the 
easement,  with  the  knowledge  and  acquiescence  of  the  owner  of  the 
inheritance,  for  twenty-one  years,  which  would  be  evidence  from 
which  a  jury  might  presume  a  right  by  grant  or  otherwise  to  such 
easement.  Hoy  built  his  mill  on  his  own  land,  and  swelled  the 
water  on  his  own  land.  Sterrett  had  no  reason  to  complain  of  Hoy, 
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nor  was  there  a  time  when  he  had  a  right  of  action  against  him. 
Nor  can  he,  with  any  propriety,  be  said  to  have  acquiesced  in  the 
enjoyment  of  the  water  by  Hoy.  He  cannot  be  said  to  have  grant- 
ed a  right,  about  which  it  would  have  been  an  impertinent  interfer- 
ence to  utter  a  complaint.  Hoy  could  not  have  been  restrained  by 
any  legal  process  from  the  enjoyment  of  the  right  in  the  manner  he 
had  been  accustomed.  How  can  Sterrett  be  presumed  to  grant  that 
which  Hoy  had  a  right  to  do  independent  of  his  grant.  There  ia 
nothing  unreasonable  in  requiring  Hoy,  when  he  erected  his  mill,  to 
erect  it  with  a  view  to  the  capacity  of  the  stream  and  the  rights  of 
his  neighbours.  And  it  must  be  presumed  he  has  done  so,  as  by 
prior  occupation  alone  he  acquires  no  right.  It  is  said  the  doctrine 
is  necessary  to  promote  peace,  and  it  is  admitted  that  the  general 
principle  of  presumption  is  so;  but  it  is  also  equally  necessary  to  pro- 
mote justice  and  fair  dealing  among  neighbours.  It  amounts  to 
this,  that  when  the  riparian  owner  above  is  unable,  which  is  fre- 
quently the  case,  to  improve  and  use  the  water  on  his  own  land,  he 
must  be  deprived  of  a  right  incident  to  his  land,  and  which  may  con- 
stitute its  principal  value.  It  would  have  been  difficult  for  Sterrett 
to  know  the  effect  which  Hoy's  mill  would  have  on  his  water  right 
above.  At  any  rate,  Hoy  was  as  competent  to  form  an  opinion  on 
that  point  as  Sterrett  was,  particularly  as  his  attention  must  have 
been  drawn  to  the  matter  when  he  erected  his  mill.  As  a  prudent 
man,  it  was  his  especial  duty  to  calculate  the  capacity  of  the  stream 
with  a  view  to  his  own  and  his  neighbour's  rights. 

That  a  title  to  an  incorporeal  hereditament  may  be  supported  by 
an  uninterrupted  enjoyment  for  the  period  limited  by  statute  for  the 
right  of  entry  upon  land,  was  first  laid  down  in  England,  in  Lewis  v. 
Price,  2  W.  Saund.  175.  The  rule  was  adopted  in  analogy  to  the 
statute  of  limitations.  And  in  Donegal  v.  Wilson,  Chief  Justice 
Wilmot,  who  ruled  the  case  of  Lewis  v.  Price,  in  answer  to  an  ob- 
jection that  an  ancient  light  did  not  exist  more  than  sixty  years,  said, 
"If  a  man  has  been  in  possession  of  a  hduse  for  sixty  years,  no  one  can 
stop  up  his  lights.  Possession,"  he  said,  "for  such  a  length  of  time, 
amounts  to  a  grant  of  a  liberty  of  making  them,  and  is  evidence  of 
an  agreement  to  permit  them  to  be  made." 

The  doctrine  of  the  English  books  in  respect  to  ancient  lights,  is 
not  very  well  understood  in  this  country.  I  am  not  aware  that  any 
case  has  been  ruled  in  this  state  in  which  the  principle  has  been 
recognized.  It  should  be  introduced  with  caution.  Many  vacant 
lots  in  our  cities  and  towns  are  owned  by  persons  who  reside  at  a 
distance,  and  who  are  either  unable  or  unwilling  to  improve  them.  It 
would  be  inconvenient  to  compel  them  to  do  so,  on  the  penalty  of 
forfeiting  a  valuable  right  by  neglect. 

The  court  were  also  further  requested  to  instruct  the  jury,  that  if 
they  believe  that  Sterrett  frequently  withheld  the  water  in  his  saw 
mill  dam  for  two  days  and  one  night,  to  the  injury  of  Hoy's  mill, 
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the  plaintiff  is  entitled  to  recover.  The  court  very  properly  refer 
this  as  a  fact  to  be  determined  by  the  jury  ;  and  instruct  them  that 
if  they  believe  the  water  was  no  longer  detained  than  was  necessary 
for  a  proper  enjoyment  of  it,  as  it  passed  through  Sterrett's  land,  for 
the  use  of  his  mill,  it  is  a  damage  to  which  the  plaintiff  must  submit. 
If  the  finding  of  the  jury  was  wrong,  the  remedy  was  on  a  motion 
for  a  new  trial.  This  question  was  decided  by  the  jury,  under  the 
direction  of  the  court,  with  a  view  to  all  the  facts,  the  capacity  of 
the  .stream,  &c.  ;  and  however  disposed  we  might  be  to  interpose, 
had  we  the  power,  yet  we  cannot  afford  relief  under  the  circum- 
stances of  the  case.  The  rights  of  the  riparian  owners  must  be  ad- 
justed in  the  same  manner  as  if  each  mill  had  been  erected  at  the 
same  time ;  lapse  of  time  not  having  given  any  superior  right  to 
either  party.  It  is  very  true,  as  the  court  state,  that  if  there  was  a 
vexatious  detaining  of  the  water,  or  if  there  was  any  degree  of  male- 
volence as  to  the  time,  or  the  quantity  of  water  discharged  by  Ster- 
rett ;  it  was  an  injury  for  which  the  plaintiff  was  entitled  to  relief  in 
damages.  The  jury  having  found  that  the  defendant  made  a  pro- 
per use  of  the  water,  we  are  of  opinion  that  the  judgment  should  be 
affirmed. 

I  have  examined  the  other  errors  assigned,  and  do  not  discover 
that  there  is  any  error. 

Judgment  affirmed. 


Dietrich's  Appeal. 

An  administrator,  pendente  lite,  has  nothing  to  do,  in  bis  official  capacity, 
with  a  feigned  issue  to  try  the  validity  of  a  will ;  and  cannot  charge  the  ex- 
penses of  it  in  his  account. 

An  administrator,  pendente  lite,  should  be  allowed  to  have  a  reasonable  sum 
in  his  hands  to  meet  contingencies,  upon  which  he  should  not  be  charged  with 
interest. 

APPEAL  by  Adam  Dietrich,  administrator  of  Henry  Dietrich 
deceased,  who  was  administrator  pendente  lite  of  Philip  Dietrich 
deceased.  Philip  Dietrich  made  a  will  devising  his  real  estate, 
the  validity  of  which  was  contested  in  a  feigned  issue.  During  the 
pendency  of  this  issue,  letters  of  administration  were  granted  to 
Henry  Dietrich,  who  attended  and  paid  the  expenses  and  counsel 
fees.  After  his  death,  letters  of  administration  on  his  estate,  issued 
to  Adam  Dietrich,  who  filed  an  account  in  the  orphan's  court,  and 
prayed  credits  for  these  expenses  and  fees,  to  an  amount  exceeding 
3000  dollars ;  which  the  court  struck  out  of  the  account ;  and 
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charged  the  accountant's  intestate's  estate  with  interest  on  all  the 
money  which  came  to  his  hands. 

Ellmaker  and  Hopkins,  for  appellant. 
Montgomery  and  Jenkins,  for  appellee. 

PER  CURIAM. — An  administrator  pendente  lite  has  nothing  to  do, 
as  such,  with  the  contest  for  the  establishment  of  the  will,  and  can- 
not charge  the  expenses  of  it  in  his  account ;  more  especially  he  can- 
not pay  his  own  counsel  out  of  the  estate,  for  services  in  a  contest, 
whose  consequences  may  affect  the  title  to  his  land.  The  parties  to 
such  a  contest  must  pay  their  expenses  out  of  their  own  pockets, 
instead  of  carrying  it  on  at  the  cost  of  another.  But  from  the  sum 
on  which  the  administrator  was  charged  with  interest  here,  must 
be  deducted  the  price  of  the  goods,  and  the  cash  on  hand,  in  all  400 
dollars,  as  there  is  no  proof  that  he  used  it,  and  the  amount  is  no 
more  than  might  be  kept  on  hand  for  contingencies.  The  bonds 
are  presumed  to  have  borne  interest,  and  he  was,  therefore,  properly 
charged  with  it. 

Decree  accordingly. 


Woods  against  Ege. 

A  connected  draft  of  a  number  of  surveys,  in  the  handwriting  of  a  deputy  of 
the  deputy  surveyor,  who  had  executed  the  warrants  and  made  some  of  the  sur- 
veys, and  which  was  found  among  the  official  papers  of  his  principal,  is  not 
evidence  of  boundary  in  an  action  of  ejectment  for  a  part  of  the  land  included 
in  one  of  the  surveys  made  by  him. 

ERROR  to  the  common  pleas  of  Cumberland  county. 

Ejectment  by  Samuel  Woods  against  Peter  Ege  and  others.  The 
defendants,  on  the  trial  of  the  cause,  offered  in  evidence  a  connected 
draft  of  many  tracts  of  land  in  the  neighbourhood,  as  evidence  of  a 
boundary  line  of  the  land  in  dispute.  On  the  subject  of  the  draft  the 
following  evidence  was  given  : 

"  Captain  Ege.  Benjamin  Wallace  was  deputy  of  Samuel  Lyon 
the  regular  surveyor ;  at  least  he  acted  in  that  capacity.  He  sur- 
veyed at  Cumberland  furnace,  at  Pine  Grove,  &c.  I  saw  him 
often  ;  and  carried  the  chain  when  he  surveyed.  This  general  draft 
is  very  like  his  hand,  and  from  inspection  of  it  I  believe  it  to  be  his 
handwriting.  [Wallace  is  dead.]  Samuel  Lyon  acted  as  the  deputy 
surveyor  of  this  county.  Wallace  told  me  he  was  employed  by  Mr 
Lyon.  The  name  Wallace  on  these  warrants  I  believe  to  be  his 
hand. 
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"Warrants  read   (originals  from  deputy  surveyor's  office  now 
produced). 

"Jackson,  Nodd,  and  indorsements.  *  Executed  by  Benjamin 
Wallace,  3d  of  January  1794.' 

"George  A.  Lyon,  Esq.  Samuel  Lyon  was  deputy  surveyor,  (was 
my  uncle).  His  son  John  Lyon  left  a  trunk  containing  drafts,  papers, 
&c.,  which  I  supposed  to  be  the  papers  of  the  deputy  surveyor.  It 
still  remains  in  my  possession}  but  Dr  Chambers  inspected  the  trunk 
with  my  permission — found  this  draft  and  slip  in  it.  The  trunk  con- 
tained his  official  papers,  original  field  notes,  surveys,  drafts,  &c.  I 
don't  know  what  were  delivered  over  to  his  successor.  He  did  not 
continue  in  office  till  his  decease.  Mr  Ramsey  was  his  successor — 
many  papers  were  delivered  over,  and  some  not,  I  think — a  suit 
was  brought  and  judgment  had  for  not  delivering  over  the  papers. 
I  have  had  many  searches  made  in  the  trunk  by  myself  and  by 
others.  I  understand  B.  Wallace  acted  many  years  as  deputy  sur- 
veyor of  Samuel  Lyon.  Dr  Chambers  showed  me  the  draft  he 
found,  and  I  think  this  is  it. 

"Dr  Chambers.  I  got  this  out  of  the  chest  at  the  instance  of 
Samuel  Lyon,  son  of  Samuel  Lyon  deceased  ;  the  chest  was  in  the 
possession  of  George  Lyon,  Esq.  There  were  a  great  many  field 
books,  notes,  drafts,  &c.  in  the  trunk.  I  had  this  generally  in  pos- 
session until  I  handed  it  over  to  Mr  Carothers.  The  parts  of  drafts 
offered,  as  designating  the  boundaries  and  locality  of  the  lands  in 
question.  Objected  to.  1.  That  it  is  not  an  official  paper.  2.  No 
authority  shown  by  which  it  was  made,  nor  to  mark  any  boundaries 
or  improvements.  3.  It  is  secondary  evidence,  the  original  warrants 
and  surveys  being  in  existence  and  produced.  The  paper  offered  is 
admitted  for  the  purpose  stated — exception  taken." 

The  only  error  assigned  was  the  admission  of  this  paper. 

Biddle  and  Williamson,  for  plaintiff  in  error,  cited,  Biddle  v.  Ship- 
pen,  1  Ball  19;  Blackburn  v.  Holliday,  12  Serg.  $  Rawle  140; 
Farley  et  al.  t>.  Lennox,  8  Serg.  fy  Rawle  392 ;  Penn  v.  Hartman, 
2  Dall  230  ;  Wilson  v.  Stoner,  9  Serg.  $•  Rawle  39;  Add.  Rep.  130; 
1  Peter  s's  C.  C.  Rep.  418. 

Watts  and  Carothers,  for  defendant  in  error,  cited,  v. 

Plumstead's  Appeal,  4  Serg.  fy  Rawk  545 ;  Boyles  v.  Johnston,  6 
Bim.  125;  Vincent  v.  Huff,  4  Serg.  fy  Rawk  299  ;  Miller  v.  Caro- 
thers, 6  Serg.  fy  Rawk  215 ;  Kaufman  v.  Cedar  Spring,  6  Binn.  69; 
Wolf  v.  Wise,  11  Serg.  #  Rawle  149  ;  Hamilton  t>.  Minor,  2  Serg.  # 
Rawk  70. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  plaintiff  in  error  was  the  plaintiff  below  in  this 
case.  It  grew  out  of  two  actions  of  trespass,  quare  claiisum  fregervnt, 
brought  by  him  against  the  defendants,  which,  by  agreement  of  the 
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parties,  were  converted  into  an  action  of  ejectment,  and  as  such, 
accordingly  tried. 

The  plaintiff  on  the  trial  of  the  cause,  in  order  to  show  his  right 
to  recover  the  possession  of  the  land  in  controversy,  gave  evidence 
to  the  court  and  jury  of  a  settlement  and  improvement  made  upon 
it  in  1780,  by  a  James  Young,  of  a  sale  of  the  same  by  Young  to 
Hugh  and  Henry  MTaggart ;  then  of  a  sale  by  Hugh  MTaggart 
to  Philip  Graup,  and  again  of  a  sale  from  Philip  Graup  to  Samuel 
Woods,  the  plaintiff;  who  took  out  a  warrant  for  the  land  in  1806, 
calling  for  the  settlement  and  improvement,  and  for  interest  on  the 
purchase  money  due  to  the  state  from  March  1780  ;  upon  which  he 
had  a  survey  made  in  1814,  embracing  four  hundred  and  thirty-five 
acresj  of  which  the  land  in  dispute  is  a  part. 

The  defendants  then,  to  sustain  their  right  to  the  land  in  ques- 
tion, gave  in  evidence  three  warrants,  one  in  the  name  of  Isaac 
Jackson,  the  second  in  the  name  of  William  Nodd,  and  the  third  in 
the  name  of  Eli  Canby,  each  for  four  hundred  acres,  as  also  office- 
copies  of  the  surveys  made  thereon,  which  covered  the  land  in  dis- 
pute. These  warrants  were  said  to  be  a  part  of  forty  warrants  taken 
out  of  the  land  office  by  David  Watts,  on  the  24th  of  February  1794, 
all  directed  to  Samuel  Lyon,  then  deputy  surveyor  of  Cumberland 
county.  The  defendants  also  gave  in  evidence  certified  copies  of 
the  application  for  the  forty  warrants,  together  with  a  receipt  for  the 
payment  of  the  purchase  money  to  the  state,  amounting  to  430 
pounds,  and  for  21  pounds  10  shillings  fees.  The  surveys  given  in 
evidence  appeared  to  have  been  made  on  the  3d  of  January  1 795  ; 
some  evidence  was  also  given  to  show  that  M'Taggart,  through  whom 
the  plaintiff  claimed  the  land  in  dispute,  and  who  was  the  owner 
of  it  as  the  plaintiff  alleged  at  the  time  the  defendant's  surveys  pur- 
ported to  have  been  made,  which  included  the  land,  was  present 
when  the  surveyor  was  running  the  lines  of  some  of  the  surveys 
made  under  the  forty  warrants,  but  it  did  not  distinctly  appear  that 
he  was  present  at  running  any  of  the  lines  of  the  defendants'  sur- 
veys, so  far  as  they  interfered  with  the  plaintiff's  survey,  or  the  claim 
now  made  by  him.  There  was  also  evidence  given  by  the  defend- 
ants that  Benjamin  Wallace  acted  as  a  deputy  under  Samuel  Lyon, 
the  deputy  surveyor  of  Cumberland  county,  at  the  time  the  defend- 
ants' surveys  were  made,  and  that  he  was  seen  on  the  ground  as 
the  person  actually  employed  in  making  the  surveys  under  Buchan- 
nan's  forty  warrants.  A  connected  draft  of  the  forty  surveys,  and 
surveys  of  other  lands  adjoining  said  to  belong  to  the  owners  of 
the  Pine  Grove  furnace  and  Holly  iron-works,  without  any  date  or 
explanation  upon  its  face  of  the  purpose  for  which  it  was  made,  was 
then  produced.  It  was  not  shown  that  there  were  warrants  or  any 
other  authority  in  the  hands  of  the  deputy  surveyor  for  making  the 
surveys  of  the  lands  belonging  to  Pine  Grove  furnace  and  Holly  iron- 
works, as  set  forth  in  the  connected  draft;  but  some  evidence  was 
given  of  its  being  in  the  handwriting  of  Benjamin  Wallace,  and  of 
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its  having  been  found  among  some  of  the  official  papers  of  Samuel 
Lyon,  the  deputy  surveyor,  after  his  death  ;  but  when  it  was  made, 
or  for  what  purpose,  did  not  appear.  The  defendants'  counsel,  after 
making  this  proof,  offered  to  give  the  draft  in  evidence  to  the  jury. 
The  counsel  for  the  plaintiff  objected  to  it,  but  the  court  overruled 
the  objection,  and  admitted  it  in  evidence.  This  is  complained  of 
as  error,  and  is  the  only  thing  that  has  been  assigned  as  such  by  the 
plaintiff's  counsel. 

In  order  to  decide  correctly  on  the  admissibility  of  this  draft,  it 
may  be  proper  to  observe  that  all  the  surveys  made  in  pursuance  of 
the  forty  warrants,  had  been  certified  and  returned  by  Samuel  Lyon, 
the  deputy  surveyor,  into  the  surveyor-general's  office.  The  con- 
nected draft  then  cannot  be  considered  the  best  evidence  of  the  fact 
that  surveys  were  made  upon  these  warrants,  because  certified  copies 
thereof  from  the  surveyor-general's  office,  which  were  within  the 
power  of  the  defendants,  were  better  evidence  for  this  purpose.  The 
admission  of  the  draft,  therefore,  cannot  be  sustained  upon  the  ground 
that  it  was  the  best  evidence  which  the  nature  of  the  thing  admitted 
of.  But  it  is  contended  that  after  having  given  the  primary  evidence, 
it  was  competent  to  give  secondary,  and  that  as  such  the  draft  was 
properly  admitted. 

There  may  be  cases,  where  surveys  have  been  certified  and  re- 
turned by  the  deputy  surveyor  into  the  surveyor-general's  office 
unfairly,  that  his  field  notes  or  other  papers  relating  to  a  survey  made 
by  him,  and  found  among  the  papers  appertaining  to  his  office,  might 
be  admissible  for  the  purpose  of  impeaching  the  survey  returned. 
Adams  v.  Goodlander,  2  Yeates  313.  And  upon  this  principle,  it 
appears  to  me,  the  declaration  of  Wilson,  the  surveyor  in  the  case 
of  Kaufman  v.  The  Cedar  Spring  Congregation,  6  Binn.  62,  63, 
made  at  the  time  he  was  actually  engaged  in  making  the  survey 
on  the  ground,  was  properly  given  in  evidence  after  his  death,  on 
the  trial  of  the  cause,  to  show  that  his  principal,  M'Clay,  the  deputy 
surveyor,  by  whom  he  was  employed  to  make  the  survey,  had  acted 
improperly  in  curtailing  and  reducing  the  survey  which  he  returned 
into  the  surveyor-general's  office,  from  three  hundred  and  thirty-two 
acres  to  two  hundred  and  thirty-two  acres,  without  the  knowledge 
or  consent  of  the  warrantees  :  so  that  in  effect  it  was  given  to  im- 
peach the  survey  which  had  been  returned,  and  to  establish  title  to 
land  not  included  in  it,  but  actually  included  and  returned  in  a  sur- 
vey upon  another  warrant  by  M'Clay,  the  deputy  surveyor.  So  where 
the  return  of  a  survey  has  been  certified  by  a  deputy  into  the  sur- 
veyor-general's office,  and  the  fact  of  its  having  been  made  on  the 
ground  is  called  in  question  by  evidence  given  for  that  purpose  ;  the 
field  notes  and  original  work  of  the  deputy  found  in  his  office,  toge- 
ther with  evidence  of  corresponding  marks  of  the  work  of  a  surveyor 
found  upon  the  ground,  might  be  given  in  evidence  to  corroborate 
and  support  the  survey  returned.  But  unless  it  be  to  impeach  a  sur- 
vey, or  to  corroborate  and  sustain  it  after  it  has  been  assailed,  I  am 
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not  aware  that  secondary  evidence  can  be  received  to  establish  the 
fact  of  which  primary  lias  been  given.  Primary  evidence  unim- 
peached  must  be  considered  sufficient  to  answer  the  purpose  for 
which  it  was  admissible  and  given  ;  and  it  would  therefore  be  a 
useless  waste  of  time  to  admit  secondary,  even  if  there  were  no  other 
objection  to  it. 

It  has  again  been  argued,  that  the  connected  draft  in  this  case 
was  admissible  as  evidence  of  boundary  ;  that  the  declarations  of 
Wallace,  the  surveyor  who  ran  the  boundary  lines  in  making  the 
survey,  made  by  him  at  the  time  he  was  employed  in  doing  the 
work,  he  being  dead,  would  have  been  admissible  ;  and  that  the 
connected  draft  made  by  him  is  at  least  equivalent  to  such  declara- 
tions. In  support  of  this,  the  decision  of  this  court  in  Kaufman  v. 
The  Cedar  Spring  Congregation  has  been  vouched.  I  have  already 
shown  that  the  declarations  of  Wilson  in  that  case  were  admitted 
for  the  purpose  of  impeaching  his  principal,  the  deputy  surveyor, 
who  had  acted  unfairly  towards  the  warrantees  in  altering  their 
survey.  But  nothing  of  the  kind  is  pretended  in  this  case. 

The  declarations  of  tenants  or  occupants  of  land,  so  far  as  they 
relate  to  the  tenancy  or  possession,  have  been  and  doubtless  may  be 
admitted  as  evidence ;  so  the  declarations  of  a  person  claiming  land,  or 
of  those  through  whom  he  claims,  made  by  them  while  they  held  the 
land,  are  likewise  admissible.  But  then  this  is  not  upon  the  princi- 
ple that  the  fact  to  be  established  is  boundary,  and  therefore  hearsay 
evidence  may  be  received  in  regard  to  it.  It  is  upon  the  ground  that 
they  are  the  admissions  of  a  party  against  his  own  interest,  which  have 
ever  been  deemed  evidence  of  the  highest  grade  in  law,  and  held 
admissible  in  both  criminal  and  civil  cases.  1  Phil.  Ev.  197,  Dun. 
lap's  Ed.  In  questions  of  boundary,  where  the  public  have  an 
interest,  as  between  parishes  and  the  like,  hearsay  evidence  is  admis- 
sible. 1  Phil.  Ev.  197,  Dunlap's  Ed..  But  it  may  be  questionable 
how  far  the  declarations  of  persons  having  no  interest  whatever  in 
the  land,  shall  be  admitted  to  establish  boundary  between  one  per- 
son's property  and  that  of  another.  Clothier  v.  Chapman,  14  East 
330,  331,  note.  With  respect  to  this,  however.  I  do  not  wish  to  be 
understood  as  advancing  any  decisive  opinion  ;  it  may  be  possible 
that,  under  some  peculiar  circumstances,  such  evidence  would  be  ad- 
missible in  case  of  private  rights.  But  I  have  no  hesitation  in  say- 
ing, that  to  admit  the  declarations  of  a  deputy  surveyor,  or  a  con- 
nected draft  made  out  by  him,  as  evidence  of  the  extent  or  boundary 
of  a  party's  right  to  land,  who  never  employed  him  to  run  his  boun- 
dary lines,  and  for  whom  he  never  did  such  a  thing,  would  produce 
the  most  crying  injustice.  For  without  having  run  or  traced,  in  his 
official  character,  or  otherwise  if  you  please,  the  boundaries  of  the 
party  under  the  direction  of  the  party  himself,  how  is  he  to  have  a 
knowledge  upon  the  subject  that  ought  to  be  credited  more  than  that 
of  any  other  person  '?  It  would,  in  effect,  be  to  make  the  work  of  a 
deputy  surveyor,  or  his  declarations!,  evidence  of  a  person's  right,  or 
n. — ss 
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of  his  want  of  right,  just  as  it  might  happen,  although  such  deputy 
had  never  surveyed  or  run  the  lines  of  the  person  either  for  him  or 
any  one  under  whom  lie  claimed.  It  is  not  pretended  in  this  case 
that  B.  Wallace  was  ever  employed  by  M'Taggart  to  survey  or  run 
out  the  boundaries  of  his  claim,  nor  is  there  any  evidence,  that  I  can 
perceive,  that  M'Taggart  ever  showed  his  boundaries  to  Wallace  at 
any  time.  It  does  not  therefore  appear  that  Wallace  had  any  know- 
ledge of  M'Taggarl's  boundary,  or  that  he  ever  possessed  the  means 
of  knowing  it ;  and  hence  there  was  not  the  slightest  colour  for  admit- 
ting the  connected  draft  in  evidence  upon  the  ground  of  its  being 
the  declaration  of  an  artist  who,  in  the  course  of  discharging  his  offi- 
cial duty,  had  become  acquainted  with  the  fact.  Indeed  it  does  not 
appear  that  Wallace  had  obtained  a  correct  knowledge  of  M'Tag- 
gart's  boundary  in  any  way,  and  it  would  therefore  be  utterly 
repugnant  to  every  rule  of  evidence,  as  well  as  justice,  to  admit  in 
evidence  his  declarations  respecting  it. 

It  has  in  the  last  place  been  contended,  that  this  connected  draft 
was  admissible  evidence  upon  the  score  of  its  being  an  official  paper, 
found  among  the  official  papers  of  Samuel  Lyon,  the  deputy  surveyor, 
under  whom,  it  was  proved,  Benjamin  Wallace  acted  in  making  the 
forty  surveys  for  Buchannan.  The  case  of  Miller  v,  Carothers, 
6  Serg.  fy  Rawle  221,  is  relied  on  as  an  authority  in  point.  The 
principle  which  seems  to  be  established  by  that  case,  as  well  as  some 
others,  is,  that  if  the  paper  appear  to  be  the  work  of  the  deputy 
surveyor's  official  duty,  and  to  have  been  found  among  his  official 
papers,  it  may  be  given  in  evidence.  But  it  is  not  to  be  inferred 
from  the  fact  of  its  being  found  among  his  official  papers,  that 
it  must  therefore  be  considered  official  also.  An  authority  as 
deputy  surveyor,  to  do  the  act  of  which  the  paper  purports  to  be 
an  execution,  must  be  shown.  Now  the  draft  in  this  case  pur- 
ports to  be  a  collection  of  adjoining  surveys  put  together  on  paper, 
many  of  which,  those  at  least  of  the  Pine  Grove  furnace  and  Holly 
iron-works  lands,  for  aught  that  appears,  were  made,  if  made  at  all, 
without  any  authority  whatever ;  which,  according  to  the  principle 
laid  down  in  Miller  v.  Carothers,  is  an  insuperable  objection  to  this 
part  of  the  draft.  But  it  is  said  that  it  is  sufficient  to  entitle  it  to  be 
given  in  evidence,  if  it  appear  that  that  part  of  the  draft  which  rep- 
resents the  relative  situation  of  the  claims  of  the  plaintiff  and  the 
defendant  in  this  cause  was  made  under  a  proper  authority,  or  that 
such  authority  was  in  the  hands  of  the  deputy  surveyor  at  that  time. 
It  may  be  answered,  that  this  is  begging  a  fact  which  does  not  ap- 
pear to  have  been  proved,  and  certainly  is  not  conceded  ;  which  is, 
that  this  paper  or  draft  was  made  out  by  Wallace  at  the  time  he  was 
employed  as  the  agent  of  the  deputy  surveyor  in  making  the  surveys 
under  the  forty  warrants.  The  draft  is  without  date,  and  the  evi- 
dence given  of  its  first  appearance  does  not  reach  within  many  years 
of  the  time  when  these  surveys  were  made.  The  time  when  it  was 
made,  as  well  as  the  object  and  purpose  of  making  it,  are  left  entirely 
to  conjecture.  And  we  do  know  that  such  connected  drafts  are  often 
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made  out  by  deputy  surveyors  at  the  request  of  individuals  for  pri- 
vate purposes,  which  have  no  connection  whatever  with  their  official 
duty.  And  the  very  circumstance  in  this  case  of  the  draft  in  ques- 
tion having  many  tracts  of  land  designated  upon  it,  for  surveying  of 
which  it  does  not  appear  that  Samuel  Lyon,  the  deputy  surveyor, 
ever  had  any  authority,  affords  strong,  if  not  conclusive  evidence, 
that  it  was  made  for  some  private  purpose,  and  not  in  the  discharge 
of  his  official  duty.  Indeed,  it  is  certain,  which  is  decisive  on  this 
point,  that  he  had  no  authority  to  designate  or  survey  M'Tag- 
gart's  claim,  which  is  set  out  on  the  draft.  Hence  I  think  it  was 
improperly  received  in  evidence. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Crawford  against  Crawford. 

A  sale  of  land  by  an  administrator  for  the  payment  of  debts  divests  the  lien 
of  recognizances  taken  in  the  orphan's  court  to  secure  the  interests  of  the 
heirs  whose  estate  was  taken  under  the  intestate  laws  at  the  valuation. 

A  release  of  part  of  land  from  a  lien  does  not  discharge  the  residue,  either 
entirely  or  pro  tanto.  It  is  otherwise  as  regards  a  quit  rent,  which  issues  out 
of  every  part  of  the  land. 

ERROR  to  Dauphin  county. 

John  Crawford  died  intestate,  seised  of  a  tract  of  land  :  by  a  pro- 
ceeding under  the  intestate  laws,  the  estate  was  vested  in  William 
Crawford,  who  entered  into  recognizances  to  secure  the  payment  of 
the  shares  of  the  other  heirs.  On  one  of  those  recognizances  this 
suit  was  brought,  with  notice  to  Thomas  Finney  and  Daniel  Mertz, 
terre-tenants.  The  defendant  proved,  that  William  Crawford  died, 
having  first  made  a  will  by  which  he  devised  the  land  to  his  brother 
John  ;  that  it  was  sold  by  the  sheriff  as  the  property  of  John,  and 
purchased  by  Samuel  Finney,  who  sold  it  to  Peter  Finney,  who  died 
intestate  seised  of  it,  and  whose  administrator,  by  order  of  the  or- 
phan's court,  sold  it  for  the  payment  of  debts  to  Thomas  Finney,  the 
terre-tenant,  who  sold  a  part  of  it  to  Daniel  Mertz,  the  other  terre- 
tenant.  When  Finney  sold  to  Mertz,  the  plaintiff  released  that  part 
of  the  land  sold  from  the  lien  of  the  recognizance.  Defence  was 
made  for  the  terre-tenants,  on  the  ground  that  the  judicial  sales  of 
the  land  divested  the  lien  of  the  recognizance,  and  that  the  release 
of  part  of  the  land  by  the  plaintiff  was  a  release  of  the  whole.  The 
court  below  ruled  both  points'  against  the  defendant,  and  the  plain- 
tiff recovered. 

Fisher,  for  plaintiff  in  error.     . 
M'Clure  and  JVeidman,  contra. 
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PER  CURIAM. — To  yay  nothing  of  the  effect  of  the  sheriff's  sale, 
the  twenty-first,  section  of  the  act  of  1791,  which  directs  a  sale  for 
payment  of  debts  under  an  order  of  (lie  orphan's  court,  declares  that 
the  purchaser  shall  hold  the  land  discharged  of  the  intestate's  debts; 
and  here  the  intestate  may  be  said  to  have  been  indebted  in  respect 
of  the  land.  The  only  constructive  exception  made  by  the  courts 
is  the  case  of  a.  mortgage.  This  act  could  not  have  been  brought 
into  the  view  of  the  court,  or  it  would  have  been  perceived  that,  with 
the  exception  of  the  widow's  part  (if  she  were  then  living)  which  is 
in  any  event  to  be  an  abiding  charge,  it  ruled  the  cause.  Nor,  as 
regards  the  children's  share,  could  there  be  much  difficulty  in  reach- 
ing the  same  conclusion  ;  as  a  recognizance  in  the  orphan's  court  is 
analogous  to  a  judgment,  except  that  ils  lien  is  a  specific  one.  As 
to  the  direction  prayed  for,  it  is  sufficient  to  say  that  it  was  properly 
refused  to  be  given.  The  release  of  part,  of  the  land  from  a  lien,  does 
not  discharge  the  residue  either  entirely  or  pro  tanlo;  and  in  this 
respect  it  differs  from  a  release  of  part  of  the  premises  from  a  quit- 
rent,  because  that  issues  out  of  every  part  of  the  land,  and  it  there- 
fore depends  on  peculiar  principles. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Pearce  against  The  Seminary. 

After  papers  had  been  given  in  evidence  to  arbitrators,  to  whom  the  cause 
had  been  referred,  the  plaintiff  withdrew  them  and  all  other  evidence  which  he 
had  given,  and  agreed  that  the  arbitrators  might  award  against  him.  The  arbi- 
trators did  award  no  cause  of  action,  from  which  the  plaintiff  entered  an  appeal. 
Held,  that  this  was  not  such  a  withholding  of  the  papers  as  contemplated  by 
the  eleventh  section  of  the  act  of  the  20th  of  March  1810,  as  will  exclude  them 
when  offered  in  evidence  on  the  trial  of  the  cause  before  a  jury. 

APPEAL  from  the  circuit  court  of  Mams  county,  held  by  Justice 
SERGEANT. 

This  was  an  action  on  the  case  for  work  and  labour,  in  which 
Nicholas  Pearce  was  plaintiff,  and  the  Theological  Seminary  was 
defendant.  The  cause  was  referred  to  arbitrators,  before  whom  the 
parties  appeared,  and  the  plaintiff  gave  in  evidence  a  written  con- 
tract, upon  which  the  action  was  founded,  and  some  other  evidence, 
when,  upon  consultation  with  his  counsel,  he  withdrew  the  paper 
and  all  other  evidence  from  the  arbitrators,  and  said  they  might 
report  no  cause  of  action.  The  counsel  for  the  defendant  then  said 
that  he  would  take  advantage  of  the  circumstances  on  the  trial  of 
the  cause  if  an  appeal  were  entered  ;  the  plaintiff  withdrew  and  the 
arbitrators  reported  no  cause  of  action  ;  from  which  award  the  plain- 
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tiff  appealed.  On  the  (rial  of  the  cause,  the  plaintiff  offered  in  evi- 
dence the  same  written  contract,  and  it  was  objected  to  on  the  ground 
that  it  had  been  withheld  from  the  arbitrators.  But  Justice  SERGEANT 
was  of  opinion  that  it  was  not  such  a  withholding  of  a  paper  as 
would  exclude  it  from  the  jury,  under  the  provisions  of  the  eleventh 
section  of  the  act  of  the  20th  of  March  1810.  On  the  ground  of  the 
admission  of  the  paper,  this  appeal  to  the  supreme  court  was  taken. 

Stevens,  for  appellant,  contended,  that  the  design  of  the  legisla- 
ture was  to  make  a  proceeding  before  arbitrators  effectual,  by  thus 
compelling  the  party  to  submit  his  cause  to  this  tribunal.  But  if 
the  plaintiff  may  withhold  or  withdraw  his  evidence,  pay  the  costs 
and  appeal,  and  on  the  trial  of  the  cause  give  it,  and  recover  his 
claim  and  the  very  costs  which  he  paid  to  entitle  him  to  appeal,  he 
virtually  takes  from  his  opponent  the  right  to  have  his  cause  sub- 
mitted to  arbitrators.  Act  of  the  20th  of  March  1810,  section  11. 

Fuller  and  M'Culloch,  contra,  contended  that  the  paper  had  not 
been  withheld ;  but  having  been  read  to  the  arbitrators  it  was  in 
their  power,  and  the  defendants  could  derive  all  advantages  from  it. 
But  this  act  of  1810,  being  in  derogation  of  the  common  law,  should 
be  construed  strictly.  Cited,  Brisbane  v.  Mitchell,  8  Serg.  fy  Rawle 
422 ;  Ex  parte  Davenport,  6  Peters' s  Rep.  661  ;  Melody  v.  Reab,  4 
Mass.  473  ;  1  Kent's  Comm.  433. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — Whenever  either  party  is  dissatisfied  with  an  award 
of  arbitrators,  the  act  of  the  20th  of  March  1810  gives  an  appeal, 
under  certain  specified  restrictions,  with  this  proviso ;  th'at  the  appel- 
lant shall  not  be  permitted  to  produce  in  evidence  in  court  any  books, 
papers,  or  documents  which  he  shall  have  withheld  from  the  arbi- 
trators. 

Statutes  are  not  to  be  construed  to  take  away  a  common  law  right, 
unless  the  intention  is  manifest.  Nor  can  you  deprive  a  citizen  of  a 
right  of  trial  by  jury,  or  restrict  or  impair  that  right  by  implication 
from  any  general  language  in  a  statute.  The  constitution  declares, 
that  the  trial  by  jury  shall  be  as  heretofore.  Again,  penal  statutes 
must  be  construed  strictly  according  to  the  intention  of  the  legisla- 
ture. The  eleventh  section  of  the  act  of  1810,  in  many  of  its  restric- 
tions, is  in  derogation  of  a  common  law  right ;  the  operation  of  the 
clause  in  question  is  highly  penal.  It  must  be  viewed  therefore 
with  a  strict  reference  to  the  above  rules  of  construction.  To  bring 
a  case  within  the  act,  the  papers  must  have  been  in  the  power 
of  the  appellant  when  called  for  before  the  arbitrators,  and  volun- 
tarily  withheld  from  them.  Brisbane  v.  Mitchell,  8  Serg.  #  Rawle 
428.  They  must  be  in  his  exclusive  power,  for  if  the  paper  be 
the  paper  of  both,  and  as  much  in  the  possession  of  one  as  the 
other,  as  was  the  case  here,  they  cannot,  although  not  given  in  evi- 
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dencc,  be  said,  with  any  propriety,  to  have  been  withheld  from  the 
arbitrators.  Under  such  circumstances  no  presumption  can  arise 
that  the  paper  has  not  been  produced  with  any  improper  motive. 
In  strictness  the  papers  were  not  withheld.  They  were  in  evidence, 
but  for  some  reason  which  has  not  been  explained,  were  withdrawn 
from  the  arbitrators.  The  appellee  says  they  were  withdrawn  to 
affect  the  costs  on  the  appeal ;  and  if  so,  it  was  a  trick  unworthy  of 
the  counsel  who  advised  it,  but  which  I  am  unwilling  to  credit  with- 
out proof.  Besides  the  object  could  not  be  effected  without  the 
defendant's  counsel ;  for,  after  the  evidence  was  given,  it  could  not 
be  withdrawn  by  the  act  of  one  without  the  consent  of  the  other. 
The  testimony  was  under  the  control  of  the  arbitrators.  If  he  con- 
sented, he  cannot  complain  ;  for  consensus  toilet  errorem.  The  defen- 
dant might  also  have  avoided  the  payment  of  costs  by  directing  judg- 
ment to  be  rendered  for  the  amount  really  due. 
Judgment  affirmed. 


Gregg  Township  against  Half-Moon  Township. 

A  contract  that  one  shall  provide  a  shop,  loom  and  tackle,  the  other  shall 
perform  the  labour  of  weaving,  and  each  shall  receive  one-half  the  profits,  con- 
stitutes a  partnership,  but  not  a  hiring,  within  the  statute,  such  as  will  charge 
the  township  with  the  maintenance  of  the  labourer  as  a  pauper,  when  he  be- 
comes chargeable. 

APPEAL  by  Gregg  township  from  the  decision  of  two  justices 
removing  a  pauper  from  Half-Moon  township. 

Thomas  Turner  became  chargeable  to  Half-Moon  township  as  a 
pauper,  and  by  an  order  of  two  justices  was  removed  to  Gregg  town- 
ship, Centre  county.  Gregg  township  appealed  to  the  quarter  ses- 
sions, where  it  appeared  that  Turner  had  gone  to  Gregg  township, 
and  there  made  a  contract  with  John  Goldman  that  he  should  pro- 
vide a  shop,  loom  and  tackle  for  weaving,  and  that  Turner  should 
do  the  labour,  and  that  each  should  have  one-half  the  profits.  This 
contract  was  carried  on  for  more  than  a  year,  and  at  the  end  of  the 
time  Turner  received  one-half  of  the  money  collected  and  one-half 
of  the  accounts  outstanding,  and  by  a  subsequent  arrangement, 
Goldman  advanced  the  money  to  Turner  for  his  accounts.  The 
court  below  (Burnside,  president)  was  of  opinion,  that  this  was  not 
such  a  hiring  as  would  make  Gregg  township  chargeable  with  the 
pauper,  and  quashed  the  order  of  the  justices. 

Blanchard,  pro  querente,  cited,  Doug.  Rep.  333;  1  East's  Rep. 
656 ;  8  Term  Rep.  236;  3  turn's  Jus.  349;  Burr.  Se.  Cos.  299,  502. 
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Potter,  contra,  cited,  Lewin  on  Sett.  138;  5  Term  Rep.  506. 

PER  CURIAM. — It  is  not  pretended  that  the  hiring,  renting,  or 
payment  of  taxes,  gave  the  pauper  a  settlement  while  he  lived  with 
Ream  ;  and  the  question  is  whether  there  was  a  hiring  of  him  within 
the  statute  while  he  lived  with  Goldman.  He  worked  with  Gold- 
man as  a  weaver  for  more  than  a  year,  on  peculiar  terms.  Gold- 
man found  the  shop,  loom  and  tackle ;  the  pauper  found  the  labour : 
and  the  parties  shared  the  produce  of  the  whole  by  dividing  between 
them  not  only  the  cash  on  hand  but  their  debtors.  So  far  the  facts 
constitute  a  partnership,  but  no  hiring.  At  the  period  of  its  dissolu- 
tion, the  pauper  complained  of  the  hardship  of  waiting  to  collect  the  . 
debts,  and  Goldman  paid  him  the  amount  in  cash,  on  an  agreement 
that  he  would  contribute  to  whatever  losses  they  should  be  found 
to  have  suffered  in  the  process  of  collection.  What  was  there  in 
that  to  change  the  nature  of  the  contract  or  the  relation  of  the  par- 
ties, if,  indeed,  either  could  be  changed  so  as  to  charge  the  town- 
ship? So  far  was  the  second  contract  from  being  inconsistent  with 
the  partnership,  that  it  was  a  direct  affirmance  of  it,  being  a  sale  of 
the  pauper's  share  of  the  joint  effects.  There  was  nothing  in  the 
evidence,  therefore,  to  warrant  the  order  of  the  justices  settling  the 
pauper  on  the  appellant. 

Order  of  the  quarter  sessions  affirmed. 


Schuylkill     and     Susquehanna     Navigation     against 

Decker  et  al.  j  %JPF$  \ 

Damages,  being  in  compensation  of  an  injury  in  the  nature  of  a  trespass, 
will  not  pass  by  a  conveyance  of  land. 

That  part  of  the  act  incorporating  the  Schuylkill  and  Susquehanna  Naviga- 
tion Company,  which  authorises  an  application  by  the  company  to  the  justices 
of  the  supreme  court  for  writs  of  ad  quod  damnum,  is  a  provision  designed  for 
the  benefit  of  the  company,  as  a  measure  of  precaution,  to  ascertain  beforehand 
the  damages  to  be  incurred  by  an  adverse  appropriation  of  land ;  and  a  judg- 
ment on  the  return  of  the  inquisition  was  not  for  the  proprietor  of  the  land, 
but  for  the  company,  of  which  it  might  avail  itself  or  not. 

A  motion  for  judgment  upon  an  inquisition  found,  after  forty  years,  will  not 
be  sustained. 

THE  President,  Managers  and  Company  of  the  Schuylkill  and 
Susquehanna  Navigation,  on  the  3d  of  April  1794,  made  application, 
in  pursuance  of  the  provisions  of  their  charter  of  incorporation,  for  a 
writ  of  ad  quod  damnum,  directed  to  the  sheriff  of  Dauphin  county, 
to  be  served  on  Jacob  Decker,  the  owner  of  lands  through  which  the 
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Company  contemplated  to  locate  their  canal.  The  writ  was  imme- 
diately granted,  executed,  and  an  inquisition  returned.  There  was 
no  further  proceeding  until  June  7th  1827,  when  a  motion  was  made 
by  Thomas  Elder,  Esq.,  on  behalf  of  Valentine  Uricli,  for  a  rule  to 
show  cause  why  Valentine  Uricli,  the  grantee  of  Jacob  Decker,  and 
owner  of  the  premises,  shall  not  be  made  party  defendant  in  the 
suit ;  and  why  the  Union  Canal  Company  shall  not  be  made  party 
plaintiff,  according  to  the  provisions  of  the  act  of  assembly  ;  and  why 
judgment  shall  not  be  entered  according  to  la\v. 

Elder,  in  favour  of  the  application. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — To  the  parlies  proposed  to  be  made  defendants, 
it  is  a  decisive  objection  that  they  have  not  a  title  to  the  damage*, 
which,  being  in  compensation  of  an  injury  in  the  nature  of  a  tres- 
pass, could  not  pass  by  a  conveyance  of  the  land.  In  like  manner 
the  conveyance  of  a  party  wall  does  not  entitle  the  grantee  to  contri- 
bution from  the  adjoining  owner,  it  being  held  in  Hart  v.  Kucher,  5 
Serg.  $•  Rawle  1,  that  the  claim  is  satisfied  by  payment  to  the  first 
builder,  though  the  purchaser  had  not  notice  of  it ;  and  on  the  same 
principle,  it  was  held  in  the  Commonwealth  v.  Sheppard,  3  Penns. 
Rep.  509,  that  the  claim  to  compensation  under  the  act  for  adjusting 
titles  to  land  in  Bedford  and  Ulster  townships,  in  Luzerne  and  Ly- 
coming  counties,  is  personal,  and  does  not  pass  by  a  conveyance  of 
the  land.  Granting  the  compensation  here  to  be  what  it  certainly 
is,  the  price  of  a  perpetual  easement,  it  is  impossible  to  imagine  a 
title  to  it  in  a  subsequent  grantee  of  the  land  subject  to  the  ease- 
ment. 

But  taking  the  proposed  defendants  to  be  the  persons  entitled,  and 
taking  the  Union  Canal  Company  to  have  succeeded  to  the  respon- 
sibilities as  well  as  the  rights  of  the  Schuylkill  and  Susquehanna 
Navigation,  what  title  has  any  one  but  the  company  to  demand 
judgment'?  It  is  said  that  both  parties  have  an  interest — the  com- 
pany in  the  land  to  be  acquired,  and  the  owner  in  the  price  to  be 
paid  for  it.  That  construction  would  make  the  inquisition  a  con- 
tract which  both  parties  would  have  an  equal  right  to  enforce;  and 
this  leads  to  an  inquiry  into  its  nature  and  extent.  By  the  act  of 
incorporation,  the  company  was  authorised  to  agree  with  the  owners 
of  land  necessary  to  be  occupied  for  the  purposes  of  the  work;  but 
in  case  of  disagreement  it  was  authorised  to  do  what?  Simply  to 
apply  to  the  justices  of  the  supreme  court  for  writs  of  ad  quod  dam- 
?ium,  as  a  measure  of  precaution,  to  ascertain  beforehand  the  dama- 
ges to  be  incurred  by  an  adverse  appropriation  ;  and  the  court  was 
required,  on  being  satisfied  that  the  writ  was  duly  executed,  to  enter 
judgment  at  the  return  of  the  inquisition,  "that  the  said  company, 
paying  to  the  several  owners,  as  aforesaid,  the  several  sums  of  money 
in  the  said  inquisition  assessed,  or  bringing  the  same  into  court,  shall 
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be  entitled  to  have  and  to  hold  to  them  and  their  successors,  all  and 
every  the  lands,  tenements,  rights,  liberties  and  privileges  in  the 
said  inquisition  described,  as  fully  as  if  the  same  had"  been  granted 
to  them  by  the  respective  owners  thereof."  The  judgment,  there- 
fore, it  will  be  perceived,  was  not  to  be  for  the  proprietor,  but  for  the 
company.  But,  having  ascertained  the  price  at  which  the  property 
might  be  taken,  what  if  the  company  resolved  to  proceed  no  further? 
The  inquisition  would  impose  on  it  no  greater  obligation  to  accept 
at  the  valuation,  than  an  inquisition  in  the  orphan's  court  would 
impose  on  the  petitioning  child.  It  is  not  a  contract  nor  the  germ 
of  a  contract,  but  a  measure  to  protect  the  company  from  being 
treated  as  a  trespasser,  in  case  it  should  enter  on  the  land  without 
the  license  of  the  owner,  after  an  ineffectual  attempt  to  agree ;  et 
quisquis  renunciare  potest  benefitio  juris  pro  sese  introducto.  The  judg- 
ment is  not  that  the  owner  recover  the  damages,  but  that  the  com- 
pany have  the  land  on  paying  for  it ;  consequently  it  may  abandon 
the  proceeding  whenever  it  chooses  to  take  nothing  by  it,  and  it  has 
abandoned  it  here  by  refusing  to  take  judgment  on  the  inquisition. 
But  would  a  motion  for  judgment,  even  by  the  company,  be  sus- 
tained after  a  lapse  of  forty  years?  The  act  requires  it  to  be  ren- 
dered at  the  return  of  the  inquisition  ;  but  taking  that  to  be  but 
directory,  still  there  must  be  a  reasonable  limitation  to  the  period  of 
election,  as  the  property  would  be  materially  lessened  in  value  by  a 
continued  uncertainty  as  to  the  extent  in  which  it  might  be  cut  up 
by  the  progress  of  the  work.  In  every  respect,  then,  these  proceed- 
ings must  be  considered  as  abandoned  and  at  an  end. 
Rule  discharged. 


Greiner  against  Hummel. 

In  an  action  against  two  as  executors,  a  service  upon  one,  for  whom  there  is 
a  special  appearance ;  a  trial  and  judgment  after  the  death  of  the  executor  upon 
whom  the  writ  was  served  is  erroneous. 

ERROR  to  Dauphin  county. 

This  was  an  action  of  assumpsit  by  Frederick  Hummel  against 
Valentine  Greiner  and  John  Keener,  executors  of  Lawrence  Keener 
deceased.  The  writ  was  returned  served  on  Keener  alone.  M'Clure 
and  Wilson  appeared  specially  for  Keener.  The  cause  was  referred 
to  arbitrators  who  made  a  report  for  the  plaintiff,  from  which  Keener 
alone  entered  the  appeal,  but  it  was  minuted  on  the  docket  as  having 
been  "by  the  defendants."  On  the  13th  of  May  1826,  the  defen- 
dant pleaded  non  assumpsit,  fyc.  In  1827,  M'Clure  suggested  the 
death  of  John  Keener ;  and  in  1829  filed  a  paper  in  the  cause,  giv- 
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ing  notice  that  he  was  not  the  counsel  of  Greiner.  In  1829  a  jury 
was  called,  who  rendered  a  verdict  for  the  plaintiff  of  279  dollars. 
A  deposition  was  shown  upon  the  trial,  which  was  certified  by  the 
justice  to  have  been  taken  in  the  presence  of  the  defendants.  A 
judgment  was  rendered  on  the  verdict,  upon  which  an  execution 
issued  against  Valentine  Greiner,  surviving  executor  of  Lawrence 
Keener  deceased,  when  this  writ  of  error  was  sued  out. 

Champneys,  for  plaintiff  in  error,  whom  the  court  declined  to  hear. 
EWcr,  for  defendant  in  error. 

PER  CURIAM. — It  distinctly  appears  that  Greiner,  the  present  plain- 
tiffin  error,  was  not  summoned,  and  that  the  attorneys  of  Keener,  the 
other  defendant  below,  appeared  for  him  exclusively.  Greiner  was 
therefore  not  originally  a  party  in  court.  In  the  submission  of  the 
cause  to  compulsory  arbitration  by  Keener,  the  rule  is  expressly  en- 
tered by  "the  defendant;"  and  an  agreement  indorsed  on  it  is  signed 
in  the  same  way.  What  is  there  then  to  connect  Greiner  with  the 
cause  as  a  party]  The  appeal  from  the  award  is  minuted  in  the 
docket  as  having  been  by  "the  defendants;"  but  bail  to  the  appeal 
is  given  only  by  Keener,  at  whose  death  the  counsel  went  out  of  the 
cause.  Now,  in  determining  a  question  of  this  sort,  under  our  loose 
and  perilous  practice,  we  must  look  to  every  part  of  the  record,  and 
not  to  the  mistaken  construction  put,  by  the  prothonotary  or  his 
clerk,  on  the  nature  or  legal  consequences  of  a  step  taken  in  the 
cause ;  and  it  is  so  clear  on  the  whole  that  the  plaintiff  in  error  never 
was  in  court  as  a  party,  that  to  permit  the  plaintiff  below  to  fix  him 
as  such,  would  be  rank  injustice.  As  to  the  return  to  the  rule  to 
take  depositions,  in  which  it  is  stated  that  "  the  defendants"  appeared 
at  the  examination,  it  would  be  worse  still  to  suffer  him  to  be  fixed 
by  the  blunder  of  the  justice,  who  had  no  authority  to  record  an 
appearance  further  than  as  it  might  operate  as  a  waiver  of  notice,  in 
respect  to  the  time  and  place.  The  counsel  of  the  plaintiff  below 
has  intimated  that,  at  all  events,  a  reversal  of  the  judgment  on  the 
verdict,  will  leave  the  award  in  force  against  the  plaintiff  in  error. 
How  it  can  have  that  effect,  when  the  judgment  is  reversed  because 
the  plaintiff  in  error  never  was  a  party  either  to  the  award  or  the 
appeal,  it  is  for  the  plaintiff  below  to  comprehend,  as  well  as  to  calcu- 
late the  probable  consequences  of  any  further  attempt  on  Greiner's 
supposed  liability. 

Judgment  reversed. 
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M'Coy  against  Lightner. 

A  certified  copy  of  a  contract  for  constructing  a  section  of  the  Pennsylvania 
Canal,  from  the  auditor  general's  office,  is  legal  evidence,  without  the  produc- 
tion of  the  subscribing  witness. 

In  an  action  against  partners,  on  one  of  whom  only  the  process  was  served, 
the  plaintiff  may  give  evidence  of  the  declarations  of  the  partner  not  served 
with  process. 

In  an  action  for  the  price  of  blacksmith- work  done,  it  having  been  first  proved 
by  the  journeyman  that  he  made  the  entries  on  a  slate  for  two  or  three  days 
until  it  was  filled,  when  it  was  transferred  to  the  book  ;  that  he  did  not  remem- 
ber the  items,  but  knew  the  account  amounted  to  three  or  four  dollars :  it  was 
held  that  the  book  account,  which  was  for  three  dollars  and  a  half,  should  be 
received  in  evidence. 

Evidence  of  the  existence  of  a  partnership  having  been  given,  the  partner 
upon  whom  the  process  was  not  served,  is  not  a  competent  witness  for  the 
defendant,  although  a  release  was  executed  to  him. 

When  the  existence  or  non-existence  of  a  partnership  depends  upon  written 
evidence,  it  is  the  province  of  the  court  to  determine  upon  their  legal  effect. 

ERROR  to  Huntingdon  county. 

This  was  an  action  of  assumpsit  by  Joel  W.  Lightner,  against 
William  J.  M'Coy  and  John  M.  M'Coy,  trading  under  the  firm  of 
M'Coy  &  M'Coy.  The  process  was  served  on  John  M.  M'Coy  alone. 
The  facts  of  the  case  are  fully  stated  in  the  opinion  of  the  court. 

.#.  P.  Wilson,  for  plaintiff  in  error,  contended  that  it  could  not 
have  been  the  intention  of  the  legislature  to  make  copies  of  the 
contracts  for  constructing  the  canal  evidence,  for  these  contracts 
were  made  in  pursuance  of  the  act  of  24th  March  1828,  and  the 
act  which  makes  copies  of  papers  from  the  auditor  general's  office 
evidence,  was  passed  31st  of  March  1823.  The  defendant  on  whom 
process  was  not  served  was  a  competent  witness.  Taylor  v.  Hender- 
son, 17  Serg.  <$•  Rawle  453.  The  book  was  not  the  original  entry, 
and  should  not  have  been  received.  Kessler  v.  M'Conoughy,  1 
Rawle  436;  12  Serg.  fy  Rawle  78—86  ;  Sterrett  v.  Bull,  1  Binn.  237  ; 
Curran  v.  Crawford,  4  Serg.  fy  Rawle  5  ;  Crouch  v.  Miller,  10  Serg. 
4"  Rawle. 

Bell  and  Wallace,  for  defendant  in  error.  That  the  partner  on 
whom  process  is  not  served  is  an  ipcompetent  witness  is  settled  in 
Black  v.  Marvin,  2  Penns.  Rep.  138 ;  Williams  v.  M'Fall,  2  Serg.  # 
Rawle  280. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  action  was  commenced  by  the  defendant  in 
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error  against  the  plaintiff  in  error  before  a  justice  of  the  peace  of 
Huntingdon  county,  by  suing  out  a  writ  against  him  and  his  bro- 
ther, William  J.  M'Coy,  jointly,  which  was  served  only  on  the  plain- 
tiff in  error,  and  therefore  the  suit  was  proceeded  in  against  him 
alone.  After  a  trial  had  before  the  justice,  it  was  brought  by  appeal 
into  the  court  of  common  pleas  of  that  county.  The  object  of  the 
suit  was  to  recover  the  price  of  corn,  oats,  and  other  things  alleged 
to  have  been  sold  and  delivered,  as  well  as  the  price  of  blacksmith- 
work  alleged  to  have  been  done  by  the  plaintiff  below  to  and  for  the 
defendants  at  their  request.  The  articles  sold  and  the  work  done 
were  said  to  have  been  furnished  and  performed  for  the  M'Coys  in 
1831  and  1832,  while  they  were  engaged  in  constructing  and  mak- 
ing the  seventy-third  section  of  the  Juniala  division  of  the  Pennsyl- 
vania canal,  according  to  a  contract  entered  into  by  them  with  the 
state  for  that  purpose.  William  J.  M'Coy  attended  personally  to  the 
work  of  the  canal ;  John,  it  seemed,  was  there  only  occasionally, 
and  did  not  appear  to  be  actively  employed  in  attending  to  it  at  any 
time.  But  to  show  that  they  were  jointly  interested  in  it,  and  bound 
to  the  state  for  the  performance  of  the  work,  upon  the  completion  of 
which  they  were  jointly  to  receive  the  stipulated  compensation,  the 
plaintiff  below  offered  to  read  in  evidence  a  duly  certified  copy  from 
the  auditor-general's  office  of  the  agreement  made  between  the  state, 
and  William  J.  M'Coy  and  John  M.  M'Coy  for  making  the  seventy- 
third  section  of  the  canal  above  mentioned.  It  was  objected  to  by 
the  counsel  for  the  defendant  John  M.  M'Coy,  as  not  being  admis- 
sible evidence  of  the  fact  that  any  such  agreement  as  it  purported  to 
be  a  copy  of  was  ever  made.  That  the  original  being  the  best,  if 
not  the  only  evidence  for  that  purpose,  ought  to  be  produced  and  the 
execution  of  it  proved  by  the  subscribing  witness.  The  court  how- 
ever overruled  the  objection  and  admitted  the  evidence;  to  which 
the  defendant  below  excepted.  The  plaintiff  below  next  offered  a 
copy  of  a  receipt  certified  from  the  auditor-general's  office  in  the 
same  form,  showing  that  John  M.  M'Coy,  the  defendant  below,  on 
the  1st  of  March  1832  had  received  120  dollars  upon  the  contract  for 
making  the  seventy-third  section  of  the  said  canal  from  the  superin- 
tendent thereof  on  the  part  of  the  state.  This  was  also  objected  to 
on  the  same  ground  as  the  copy  of  the  agreement,  but  the  objection 
was  in  like  manner  overruled,  and  exception  taken  to  the  opinion  of 
the  court  thereon.  These  objections  form  part  of  the  errors  assigned. 
I,  however,  think  the  court  was  right  in  admitting  the  certified  copies 
of  the  agreement  and  receipt.  The  act  of  assembly  of  the  25th  of 
February  1826,  Pamph.  Laws  0/1825-1826,  p.  56,  directs  the  canal 
commissioners  in  making  contracts  for  the  construction  of  the  canal 
to  have  them  reduced  to  writing,  and  to  have  duplicates  thereof  exe- 
cuted; and  requires  also,  that  in  disbursing  or  paying  out  moneys 
on  the  same,  duplicate  receipts  shall  be  taken,  and  that  the  agree- 
ments and  receipts  so  executed  and  taken  shall  be  filed  with  the 
state  treasurer.  This  latter  clause  of  the  act,  so  far  as  regards  the 
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filing  of  these  papers  with  the  state  treasurer,  was  repealed  by  the 
act  of  the  24th  of  March  1828,  Pamph.  Laws  of  1827-1828,  p.  226, 
and  they  are  thereby  directed  to  be  filed  in  the  auditor-general's 
office. 

Now  by  the  act  of  the  31st  of  March  1823,  Pamph.  L.  233,  Purd. 
Dig.  282,  "  copies  of  all  records,  documents  and  papers  in  this  office, 
when  duly  certified  by  the  auditor-general,  shall  be  received  in  evi- 
dence in  the  several  courts  of  this  commonwealth  in  all  cases  where 
the  original  records,  documents  and  papers  would  be  admitted  in  evi- 
dence." Hence  it  seems  clear  to  me  that  without  contravening  the 
express  direction  of  the  act  of  assembly  on  this  subject,  the  court 
below  could  not  have  rejected  the  copies  offered  in  evidence.  It  is 
also  manifest  that  this  act,  by  making  the  certified  copies  evidence 
instead  of  the  originals,  dispenses  with  the  necessity  of  proving  the 
execution  of  them,  which  at  common  law  would  have  been  requisite 
before  they  could  have  been  received  in  evidence  ;  because  the  copies 
alone  being  produced  in  court,  it  would  be  impossible  in  the  nature 
of  the  thing  that  the  subscribing  witnesses  should  be  called  to  prove 
their  own  handwriting  upon  the  original  when  not  present,  or  the 
execution  of  it,  or  of  any  agreement  or  instrument  of  writing  of  which 
the  paper  about  to  be  offered  in  evidence  was  a  true  copy.  It  was 
no  doubt  considered  by  the  legislature  when  they  passed  this  act, 
that  as  most,  if  not  all,  the  records,  documents  and  papers  filed  or 
to  be  filed  in  the  auditor-general's  office  were  such  as  some  officer  or 
agent  of  the  state  was  present  at,  at  the  time  of  their  execution  or  being 
brought  into  existence,  who  had  no  interest  in  filing  or  permitting  to 
be  filed  any  other  than  were  genuine  and  free  from  all  fraud  and 
imposition  in  being  obtained,  that  there  was  no  reason  to  apprehend 
that  any  injury  could  arise  from  making  certified  copies  of  them  evi- 
dence. It  is  doubtless  a  regulation  which  promotes  convenience, 
and  if  either  party  should  wish  to  have  the  original  in  court,  the  act 
has  made  provision  for  that  purpose. 

The  plaintiff  below  then  produced  Daniel  Africa,  by  whom  he 
proposed  to  prove  that  William  J.  M'Coy  had  admitted  all  the  items 
of  charge  in  his  account  except  two,  at  a  time  when  John  M.  M'Coy 
was  not  present,  to  which  the  defendant's  counsel  objected.  The 
court  however  overruled  the  objection  and  admitted  the  testimony, 
which  is  assigned  for  error.  After  the  plaintiff  below  had  given  evi- 
dence showing  that  John  M.  M'Coy  was  jointly  concerned  and  inte- 
rested in  making  the  canal  with  William  J.  M'Coy,  to  whom  all  the 
articles  charged  in  the  account  of  the  plaintiff  below  as  well  as  the 
work,  were  delivered,  to  enable  him  to  fulfil  their  contract  for  making 
the  seventy-third  section  of  the  canal,  can  it  be  doubted  that  the  ad- 
mission of  William  was  not  evidence  to  charge  them  both,  and  of 
course  John,  in  a  suit  commenced  against  both]  It  having  been 
shown  that  they  were  jointly  interested  in  the  profit  or  advantage  to 
be  derived  from  making  the  canal  for  which  the  articles  were  fur- 
nished, and  the  smith-work  done  by  the  plaintiff  below,  and  that 


350  SUPREME  COURT  [Harrisbwg 

[M'Coy  v.  Lightner.] 

William  J.  M'Coy  attended  personally  to  superintending  and  direct- 
ing the  work,  as  well  as  to  procuring  whatever  might  be  wanting  to 
carry  it  on,  this  was  prima  facie  evidence  to  show  that  William  had 
authority  from  John  to  make  contracts  for  whatever  might  be  suit- 
able and  necessary  to  accomplish  the  work  in  the  names  of  both; 
and  certainly,  under  such  circumstances,  whoever  furnished  articles 
or  did  work  for  that  purpose  at  the  request  of  William  upon  credit, 
without  any  special  agreement,  had  reason  to  believe  that  he  was 
parting  with  his  property  or  performing  the  labour  on  the  credit  of 
both,  and  the  admissions  of  William  in  all  such  cases  are  admissible 
in  evidence  to  charge  John  as  in  this  case.  Indeed  it  is  too  plain  to 
be  questioned. 

After  having  given  this  evidence,  the  plaintiff  below  next  produced 
his  book  of  accounts,  which  he  testified  was  his  book  of  original  en- 
tries till  the  1st  of  December  1831,  when  he  transferred  all  unsettled 
accounts  charged  in  it  from  it  to  a  new  book,  which  from  that  time 
became  the  book  in  which  he  made  his  original  entries.  He  also 
slated  that  he  made  the  entries  in  the  book  at  the  times  of  their  re- 
spective dates;  excepting  the  corn  and  the  blacksmith-work.  This 
latter  was  kept  first  on  a  slate  in  the  blacksmith-shop,  where  it  was 
set  down  by  the  man  in  his  employment  as  the  work  was  done  until 
the  slate  became  full,  and  from  that  was  then  entered  by  himself  in 
his  book  of  original  entries.  Sometimes  he  entered  from  the  slate 
the  work  of  two  or  three  days  at  once,  perhaps  a  week,  but  never 
more. 

Douglass,  the  blacksmith  who  did  the  work  and  made  the  en- 
tries on  the  slate,  was  then  produced,  and  testified  that  he  worked  in 
the  blacksmith-shop  of  the  plaintiff  below;  was  hired  to  work  for 
him  by  the  month,  and  did  work  for  William  J.  M'Coy  for  the 
seventy-third  section  of  the  canal,  which,  according  to  the  prices 
charged,  amounted  to  between  3  and  4  dollars.  He  set  it  down  on 
a  slate  at  the  shop  as  it  was  done ;  when  the  slate  became  full,  he 
brought  it  to  the  house  of  the  plaintiff  below,  who  transferred  it  to 
his  book.  He  put  the  dales  to  the  entries  on  the  slate,  which  would 
lie  over  Sabbath  sometimes  before  they  were  transferred  to  the  book. 
The  witness  being  shown  a  specification  of  the  smith-work  charged 
in  the  book,  said  he  could  not  remember  the  number  of  articles  or 
items,  but  said  the  prices  were  the  same,  and  that  in  the  whole  they 
amounted  to  3  or  4  dollars. 

The  amount  of  smith  work  charged  in  the  book  is  3  dollars  50 
cents.  The  plaintiff  below  then  offered  his  book  in  evidence  to  the 
jury,  which  was  objected  to  by  the  counsel  of  the  defendant  below, 
but  the  court  admitted  the  book,  excepting  the  entries  as  to  the  corn, 
which  were  rejected,  and  the  defendant  below  excepted  to  the  opin- 
ion of  the  court,  which  forms  another  error  assigned. 

Kessler  v.  M'Conoughy,  1  Rawle  435,  has  been  cited  and  relied  on 
to  sustain  this  error:  it  is,  however,  distinguishable  from  the  present 
case.  In  that  case  the  book  of  the  party  was  sustained  by  his  own 
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oath  alone  ;  his  journeyman,  who  made  the  entries  first  on  the  slate, 
from  which  they  were  transferred  a  week  or  two  afterwards  by  the 
party  himself,  was  not  produced  :  but  in  the  present  case,  the  oath 
of  the  party  establishing  the  entries  made  in  his  book,  is  fortified  by 
the  testimony  of  his  hireling,  who  actually  did  the  work,  and  made 
the  entries  on  the  slate  as  the  work  was  done.  He  also  proves  the 
amount  of  the  work  done  to  be  about  the  same  with  that  charged  in 
the  book,  and  the  prices  to  be  the  same,  though  he  cannot  recollect 
all  the  particular  articles  of  work  done.  I  think  the  book  was  pro- 
perly admitted  in  evidence. 

The  next  error  assigned  is,  the  rejection  of  William  J.  M'Coy  as 
a  witness,  who  is  named  as  a  co-defendant  in  the  writ  commencing 
this  suit.  It  was  admitted  that  he  was  insolvent,  and  had  taken  the 
benefit  of  the  insolvent  acts.  A  release  was  executed  to  him  by 
John  M.  M'Coy,  and  read ;  after  which  he  offered  to  examine  William 
as  a  witness  on  his  behalf,  which  was  objected  to  by  the  counsel  for 
the  plaintiff  below,  and  the  court  sustained  the  objection;  to  which 
the  defendant  below  took  exception.  This  point  was  ruled  in  Black 
v.  Marvin,  2  Penns.  Rep.  138,  where  this  court  held  that  "the  inte- 
rests of  the  witness  and  defendant  were  inseparable.  They  were 
partners  as  carriers  (here  as  contractors  for  making  the  canal),  and 
the  joint  funds  would  be  decreased  by  an  execution  against  either, 
so  that  the  witness  had  an  interest  paramount  to  the  release."  The 
court  below,  therefore,  were  right  in  rejecting  William  J.  M'Coy  as 
a  witness. 

The  next  and  last  error  assigned  is  to  the  charge  of  the  court  to 
the  jury,  in  instructing  them  "  that  the  papers  in  the  canal  office 
undoubtedly  establish  a  partnership;"  thereby,  as  the  plaintiff  in 
error  alleges,  withdrawing  the  facts  of  partnership  or  no  partnership 
from  the  jury. 

What  the  court  said  to  the  jury,  after  referring  to  and  repeating 
the  substance  of  the  contract  entered  into  by  William  J.  M'Coy  and 
John  M.  M'Coy  with  the  state  for  making  the  canal,  and  the  receipt 
given  afterwards  by  John  M.  M'Coy  for  120  dollars  paid  to  him  on 
the  contract,  was  this  :  "  thus  you  see  by  the  contract  a  partnership 
was  established  ;-and  when  the  work  is  nearly  completed,  the  defen- 
dant draws  120  dollars  of  the  money  for  the  firm.  These  papers  in 
the  canal  office,  show  the  highest  evidence  of  partnership  ;  and  in 
the  absence  of  other  evidence,  they  undoubtedly  establish  a  partner- 
ship." Now  as  these  papers  (meaning  the  contract  and  receipt  given 
in  evidence)  were  both  in  writing,  it  was  the  duty  of  the  court  to  ex- 
pound them,  and  to  direct  the  jury  as  to  their  legal  effect  in  the  absence 
of  all  parol  evidence  to  change  their  operation.  So  far  from  there 
being  error  in  the  court  in  undertaking  to  direct  and  to  instruct  the 
jury  positively  as  to  the  legal  effect  of  these  writings,  it  appears  to 
me  that  the  court  was  bound  to  do  so,  and  that  it  would  have  been 
error  in  the  court  to  have  avoided  it.  Then  as  to  the  instruction 
itself  which  was  given,  I  perceive  no  error  in  it.  The  writings 
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showed  clearly  a  joint  interest  on  the  part  of  William  J.  M'Coy  and 
John  M.  M'Coy,  in  the  benefits  which  were  no  doubt  expected  to 
arise  from  making  the  canal,  and  a  joint  obligation  to  contribute  to 
the  expense  that  should  attend  the  constructing  of  it.  And  so  far 
from  there  behi£  any  parol  evidence  given,  that  I  can  perceive,  which 
could  tend  to  counteract  the  legal  operation  of  these  writings,  or  to 
change  their  effect  in  favour  of  the  plaintiff  in  error,  that  which  was 
given  rather  went  to  show  the  joint  interest  and  concern  of  John 
with  William  J.  M'Coy  throughout  the  whole  progress  of  the  work, 
and  to  establish  his  liability  to  the  plain  tiff  below. 
The  judgment  is  affirmed. 


M'Kennon  against  Greer. 

In  an  action  of  slander,  these  words,  with  proper  innuendoes,  were  laid  as  the 
plaintiff's  cause  of  action,  and  held  to  be  actionable.  "  Who  gave  you  orders 
to  feed  my  straw  to  your  cattle  ?  You  did  take  it,  for  it  could  be  seen  at  the 
back  of  the  barn."  "  You  fodder  your  cattle  upon  my  straw.  What  have  you 
done,  you  old  scoundrel  ?  You  have  went  and  made  a  slaughter-house  of  my 
barn,  and  are  acting  dishonestly  in  every  thing  you  are  doing  about  the  place." 

ERROR  to  Juniata  county. 

This  was  an  action  on  the  case  for  slander  by  David  Greer  against 
Patrick  M'Kennon  ;  in  which  the  plaintiff  thus  laid  his  charge  in  his 
declaration.  "Who  gave  you"  (the  said  David  meaning)  "  orders  to 
feed  my  straw"  (the  straw  of  the  said  Patrick  meaning)  "to  your  cat- 
tle" (the  cattle  of  the  said  David  meaning)  I  "You"  (the  said  David 
meaning)  "  did  take  it,"  (the  straw  of  the  said  Patrick  meaning)  "for 
it  could  be  seen  at  the  back  of  the  barn"  (meaning  and  intending 
that  the  said  David  was  guilty  of  feloniously  taking  and  carrying 
away  the  straw  of  the  said  Patrick).  And  in  the  second  count,  thus, 
"You"  (the  said  David  meaning)  "  fodder  your  cattle"  (the  cattle  of 
the  said  David  meaning)  "upon  my  straw"  (the  straw  of  the  said 
Patrick  meaning).  "What  have  you  done,  you  old  scoundrel"  (the 
said  David  meaning),  "you"  (the  said  David  meaning)  "have  went 
and  made  a  slaughter-house  of  my  barn"  (the  barn  of  the  said  Pat- 
rick meaning),  "  and  are  acting  dishonestly  in  every  thing  you"  (the 
said  David  meaning)  "  are  doing  about  the  place"  (meaning  and  in- 
tending thereby  that  the  said  David  was  guilty  of  larceny). 

A  verdict  and  judgment  were  rendered  for  the  plaintiff,  by  the 
direction  of  the  court  below  (Blythe,  president)  that  the  words  were 
actionable  and  well  laid. 

The  error  assigned  was,  that  the  plaintiff's  declaration  set  out  no 
cause  of  action. 
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Fishery  for  plaintiff  in  error,  cited,  1  Chitt.  Gen.  Prac.  44 ;  Stark. 
Ev.  873;  3  Wilson  186;  Chaddock  v.  Briggs,  13  Mass.  248  ;  Shaffer 
v.  Kintzer,  1  Binn.  542 ;  M'Clurg  v.  Ross,  5  Sinn.  219  ;  Brooker  v. 
Coffin,  5  Johns.  Rep.  188. 

Parker,  for  defendant  in  error,  cited,  Bornman  v.  Boyer,  3  Binn. 
515. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  principle  deducible  from  the  decision  in  Born- 
man v.  Boyer,  3  Binn.  515,  was  attempted  to  be  ascertained  in 
Thompson  v.  Lusk,  at  the  last  term  for  the  S anbury  district  (ante,  p. 
17) ;  according  to  which  it  would  seem,  that  where  the  words,  when 
considered  in  connexion  with  facts  and  circumstances  alleged  by  the 
words  themselves  to  be  known  by  the  hearers  and  understood  by  them, 
impute  the  existence  of  guilt  which  can  arise  but  from  a  specific  offence, 
the  charge  supposed  to  result  from  them  may  be  laid  by  an  innuendo, 
without  recourse  to  a  colloquium.  Such,  to  a  certain  degree,  was 
the  case  of  Thompson  v.  Lusk,  where,  though  a  colloquium  of  judi- 
cial swearing  was  in  fact  laid,  there  was  no  express  charge  of  false 
swearing  to  be  coupled  with  and  explained  by  it ;  but  an  accusation 
of  false  swearing  was  held  to  be  implied  by  saying,  "1  have  made 
the  charge  and  I  will  go  on  with  it,"  because  to  go  on  with  a  charge, 
in  the  popular  sense,  is  to  prosecute  for  a  criminal  offence  which, 
when  committed  in  the  violation  of  a  judicial  oath,  can  be  no  other 
than  perjury.  Such,  too,  was  emphatically  the  case  of  Bornman  v. 
Boyer,  where  there  was  no  colloquium  at  all ;  yet  words  which  im- 
plied a  taking  in  a  secret  arid  blamable  manner,  were  held  to  con- 
vey an  imputation  of  theft.  Do  not  the  words  in  both  the  counts 
here  equally  imply  a  secret  and  blamable  taking1?  "Who  gave 
you  orders  to  feed  my  straw  to  your  cattle  7  You  did  take  it,  for  it 
could  be  seen  at  the  back  of  the  barn."  The  tone  of  both  these 
sentences  is  expressive  of  blame  for  a.  taking  accompanied  with  con- 
cealment, and  one  which  was  expected  to  be  denied.  The  direct 
iteration  of  the  charge  in  an  imperious  manner,  and  the  allusion  to 
the  traces  of  the  fact  at  the  back  of  the  barn,  leave  no  doubt  of  what 
was  meant.  The  accusation  in  the  second  count  is  still  more 
pointed.  "  You  fodder  your  cattle  upon  my  straw.  What  have 
you  done,  you  old  scoundrel  1  You  have  went  and  made  a  slaugh- 
ter-house of  my  barn,  and  are  acting  dishonestly  in  every  thing  you 
are  doing  about  the  place."  Now  the  allegation  of  dishonesty  is 
more  properly  referable  to  the  foddering  of  the  cattle  than  to  the 
making  a  slaughter-house  of  the  barn;  because  to  turn  it  to  such  a 
use,  though  an  improper  one,  could  not  well  be  called  dishonest. 
But  to  act  dishonestly  in  foddering  a  man's  cattle  with  his  neigh- 
bour's provender,  is  to  act  corruptly,  and  certainly  implies  a  secret 
and  blumable  taking  of  the  fodder ;  and  on  the  principle  of  our  own 

II. — UU 


354  SUPREME  COURT  [Harrisburg 


[M'Kennon  v.  Greer.] 

| 

Judgment  affirmed. 


decisions,  it  is  not  to  be  doubted  that  words  which  impute  it  are 
actionable. 


Hall  against  Hamlin  et  al. 

In  an  action  of  ejectment,  a  judgment  of  another  court,  on  which  the  defend- 
ant's title  is  founded,  may  be  impeached  on  the  ground  of  fraud. 

ERROR  to  Mfflin  county. 

Ejectment  by  Joseph  Hall  against  George  Hamlin  and  David 
Zook.  The  defendant,  to  support  the  issue  on  his  part,  gave  in 
evidence  a  judgment  against  Henry  Zook,  under  whom  both  par- 
ties claimed  title,  in  the  common  pleas  of  Chester  county,  in  which 
he  was  the  plaintiff,  and  upon  which  the  land  was  sold  by  the  sheriff 
to  him.  The  plaintiff  offered  to  prove  that  this  judgment  was  fraud- 
ulent ;  and  asked  the  court  to  instruct  the  jury,  that  if  they  believed 
it  was,  the  plaintiff  was  entitled  to  recover.  But  the  court  was  of 
opinion,  and  so  instructed  the  jury,  that  the  validity  of  a  judgment 
of  another  court,  of  competent  jurisdiction,  could  not  thus  be  col- 
laterally inquired  into.  Verdict  for  defendant. 

A.  S.  Wilson,  for  plaintiff  in  error.  The  judgment  on  which  the 
defendant  founded  his  title  was  a  link  in  his  chain,  as  much  as  an 
intermediate  deed  would  have  been ;  and  if  it  was  fraudulent,  it 
would  be  as  susceptible  of  attack  on  that  ground,  as  a  deed.  1 
Wheat.  6  ;  5  Binn.  184;  4  Wheat.  215;  Peake's  Ev.  227,  417;  1  Munf. 
445;  1  Stark.  181,  184;  Riddle  v.  Murphy,  7  Serg.  fy  Rawle  230; 
Borden  v.  Fitch,  15  Johns.  Rep.  137;  Rowland  v.  Ralph,  3  Johns. 
Rep.  21  ;  Ulrick  v.  Voneida,  1  Penns.  Rep.  250;  12  Serg.  &>  Rawle 
459  ;  Gilb.  Ev.  32. 

Potter,  contra,  cited,  Lilly  v.  Pashcal,  2  Serg.  fy  Rawle  394 ;  Caro- 
thers  v.  Dunning,  3  Serg.  fy  Rawle  379 ;  Allison  v.  Rankin,  7  Serg. 
$  Rawle  269 ;  Heller  v.  Jones,  4  Binn.  67 ;  Nail  v.  Hollenbeck,  1 
Serg.  #  Rawle  548  ;  M'Kinney  v.  Crawford,  8  Serg.  fy  Rawle  353. 

PER  CURIAM. — It  is  not  to  be  doubted  that  a  judgment  may  be 
collaterally  impeached  for  fraud  ;  and  the  principle  seems  to  have 
been  admitted  in  the  abstract.  But  the  nature  of  the  circumstance 
relied  upon  to  establish  the  imputed  fraud  seems  to  have  been  mis- 
apprehended. A  father  had  conveyed  his  land  to  his  son-in-law, 
on  certain  trusts,  for  his  daughters.  To  show  that  the  father  was 
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indebted  at  the  time,  and  that  the  settlement  was  consequently 
fraudulent,  one  of  his  sons  produced  a  judgment,  confessed  by  his 
own  mother  as  executrix  of  his  father,  on  a  bond  to  himself  for  830 
dollars;  on  which  the  land  was  lakeri  in  execution  and  purchased 
by  the  son.  To  rebut  the  effect  of  this,  the  trustee  for  the  daugh- 
ters produced  a  judgment  in  favour  of  the  father  for  7500  dollars,  of 
which  a  part  was  to  be  applied  to  the  payment  of  certain  debts  ;  and 
showed  that  the  executrix,  at  the  time  she  confessed  the  judgment 
to  the  son,  acknowledged  satisfaction  of  the  judgment  to  the  father. 
Now  this  may,  in  fact,  have  been  perfectly  fair,  as  she  may  have 
known  the  one  to  be  an  existing  debt,  and  the  other  to  be  paid  or 
not  demandable.  But  it  is  certain  that  if,  at  the  date  of  the  con- 
veyance, the  father's  debt  to  the  son  were  at  least  counterbalanced 
by  an  actual  debt  from  the  son  to  the  father,  the  latter  could  not, 
for  that  cause  only,  be  said  to  be  indebted  within  the  13  Eliz.;  and 
that  if  the  executrix  committed  a  double  devastavit,  to  favour  one 
of  her  children,  by  confessing  judgment  on  a  bond  to  which  there 
was  an  available  defence,  and  at  the  same  time  acknowledging 
satisfaction  on  a  judgment  without  having  received  what  was  due 
on  it,  she  was  justly  obnoxious  to  the  charge  of  fraud.  But  the 
judge  was  of  opinion  that  the  consideration  of  the  judgment  could 
be  inquired  into  only  by  the  court  in  which  it  was  confessed  ;  and 
this  was  clearly  an  error,  as  want  of  consideration  would  be  power- 
ful evidence  of  collusion.  But  putting  intentional  fraud  out  of  the 
question,  the  jury  ought  still  to  take  the  circumstances  into  const- 
deration,  in  order  to  ascertain  whether  the  father  was,  in  fact,  free 
from  debt  at  the  date  of  the  conveyance,  notwithstanding  the  sub- 
sequent acts  of  his  executrix.  Her  competency  as  a  witness,  how- 
ever, does  not  seem  to  be  affected  by  interest,  or  her  relation  to  the 
parties;  for  she  can  claim  nothing  on  the  land,  whether  it  be  reco- 
vered, or  remain  in  the  hands  of  the  defendants. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Stewart  against  Behm. 

One  of  a  firm  having  signed  the  firm  name  to  a  note  under  seal,  the  suppo- 
sition of  a  surety  who  signed  the  same  note  that  both  parties  would  be  bound, 
will  not  excuse  him  from  his  liability  on  it. 

If  the  signature  of  the  surety,  in  such  case,  had  been  induced  by  the  misre- 
presentation of  the  payee  of  the  note,  he  would  not  be  bound. 

ERROR  to  Lebanon  county. 

The  style  of  this  action  was,  Alexander  Stewart  against  Christian 
Behm  and  Martin  Swarr,  administrators  of  Jacob  Swarr  deceased, 
who  was  jointly  and  severally  bound  with  David  Dasher,  who  signed 
and  sealed  the  same  in  the  name  of  Ringle  &  Dasher.  The 
action  was  upon  a  joint  and  several  note  under  seal,  signed  Ringle 
&  Dasher,  who  were  principals,  and  Jacob  Swarr,  who  was  a  surety. 
The  defendant  pleaded  payment  with  leave;  and  relied  upon  the 
facts  that  he  was  a  surety,  and  that  Ringle  was  not  in  law  bound 
as  it  was  the  intention  of  the  parties  he  should  have  been.  The 
court  below  (Blythe,  president)  was  of  opinion  that  the  plaintiff  was 
entitled  to  recover,  and  so  instructed  the  jury,  who  found  a  verdict 
accordingly. 

Weidman,  for  plaintiff  in  error. 

Pierson,  contra,  cited,  Chilly  on  Con.  223;  Gow  on  Part.  94;  4 
Cranch  219. 

PER  CURIAM. — The  representatives  of  a  deceased  obligee  are  dis- 
charged at  law,  and  consequently  in  equity,  where  the  decedent  was 
a  surety,  only  when  the  obligation  is  a  joint  one  ;  and  here  they  are 
sued  severally.  The  remaining  point  is  equally  simple.  In  Bar- 
ringlon  v.  The  Bank  of  Washington,  14  Serg.  4»  Rawle  422,  it  was 
held,  that  to  erase  the  name  of  a  joint  obligee  without  the  consent 
of  his  fellows,  avoids  the  bond,  because  it  increases  the  burthen  of 
their  individual  responsibility  when  divided  among  each  other.  For 
the  same  reason  a  representation  by  the  obligee  that  the  bond  would 
be  executed  by  others,  would,  if  not  carried  into  effect,  he  fraudulent, 
on  the  principle  of  Miller  v.  Henderson,  10  Serg.  fy  Rawle  290,  where 
parol  evidence  was  admitted  to  show  that  the  obligor  executed  the 
bond  under  an  assurance  of  the  obligee  that  the  object  was  not  to 
charge  him,  but  to  comply  with  a  formality.  But  where  the  obligor 
has  acted  with  good  faith,  what  has  he  to  do  with  the  mistakes  or 
misconceptions  of  the  obligee]  Here  the  principal  obligor  signed 
the  name  of  his  firm;  and  the  point  of  defence  is  rested  on  an  as- 
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sumption  of  the  fact  that  the  surety  supposed  the  signature  would 
bind  both  the  parlies.  But  his  mistake  was  in  a  matter  of  law 
which  he  was  bound  to  know;  and  even  had  it  been  in  a  matter  of 
fact,  which  was  the  basis  of  his  motive  for  becoming  bound,  it  would 
not  avail  him,  unless  it  were  induced  by  the  misrepresentation  of  the 
obligee.  Here  it  seems  the  obligee  was  not  present  at,  the  act  of 
execution  ;  and  as  there  is  no  pretence  of  misrepresentation  or  con- 
cealment by  him  at  any  time,  there  was  no  colour  for  the  defence. 
Judgment  affirmed. 


Taylor  against  Taylor. 

A  person  in  trust  for  whom  a  tract  of  land  was  conveyed,  and  who  paid  a 
small  part  of  the  purchase  money,  was  afterwards  present  when  the  property 
was  conveyed  by  the  trustee  to  another,  but  made  no  objection ;  it  was  held, 
in  an  action  of  ejectment  by  him  to  whom  the  trustee  conveyed,  against  one 
who  claimed  under  the  same  trust,  that  such  trustee,  upon  being  released  by  the 
plaintiff,  was  a  competent  witness. 

ERROR  to  the  district  court  of  York  county. 

Ejectment.     Benjamin  and  Isaac  Taylor  against  John  Taylor. 

Peter  Dinkle,  being  seised  in  fee  of  the  land  in  dispute,  conveyed 
the  same  to  Jacob  Keller :  on  the  same  day,  Keller  executed  a  bond 
in  the  penalty  of  400  dollars,  conditioned,  upon  the  payment  of  the 
money  to  Dinkle  by  Benjamin  and  Joseph  Taylor,  thai  he  would 
convey  to  them.  Joseph  did  then  pay  50  dollars  of  the  purchase 
money,  and  he  and  Benjamin,  with  Keller  as  their  security,  gave 
bonds  to  Dinkle  for  the  residue.  Keller,  in  order  to  divest  himself 
of  the  trust,  conveyed  to  Mills  Hays,  who  afterwards  conveyed  to 
Benjamin  and  Isaac  Taylor  the  plaintiffs,  without  expressing  any 
trust.  Joseph  was  present  when  this  conveyance  was  executed,  and 
made  no  objection  to  it.  The  defendant  claimed  title  under  the 
same  trust,  alleging  that  the  property  was  purchased  by  Keller  for 
him.  On  the  trial  the  deposition  of  Joseph  Taylor  was  offered  in 
evidence  by  the  plaintiffs,  who  executed  a  release  to  him,  to  which 
the  defendant  objected,  but  the  court  (Hays,  president)  overruled  the 
objection,  and  the  deposition  was  read.  The  plaintiffs  recovered. 
The  admission  of  the  deposition  of  Joseph  Taylor  was  the  error  as- 
signed. 

Lewis,  for  plain  tiff  in  error. 
]$vans,  for  defendant  in  error. 

PER  CURIAM. — Benjamin  and  Joseph  Taylor  purchased  the  pre- 
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mises  from  Dinkle  and  gave  bond  for  the  purchase  money,  50  dollars 
of  which  were  actually  paid  by  Joseph.     Dinkle  conveyed  the  title 
to  Keller,  who  gave  bond  to  the  purchasers  to  convey  to  them  on 
payment  being  made  by  them  to  Dinkle.     Keller  wishing  to  leave 
the  country  and  get  rid  of  ihe  trust,  conveyed  to  Hays  on  the  same 
trusts,  who  conveyed,  not  exactly  to  the  original  purchasers,  but  to 
Benjamin  and  Isaac  Taylor;  shortly  after  which,  Joseph  who  had 
been  present  at  the  conveyance  to  Isaac,  and  made  no  objection  to 
it,  delivered  up  Keller's  bond  for  the  title.     Now  as  the  legal  estate 
was  conveyed  away  from  Joseph,  it  is  evident  that  unless  Isaac  re- 
ceived it  on  a  secret  trust  for  Joseph,  a  recovery  in  this  action  would 
be  adverse  to  his  interest.     What  evidence  is  there,  then,  of  such  a 
trust  1     Nothing  but  the  naked  fact  of  payment  by  Joseph  of  an  in- 
significant portion  of  the  purchase  money  as  an  original  party  to  the 
contract  of  purchase.     But  he  may  have  parted  with  the  beneficial 
interest;  and  the  presumption  from  payment,  of  an  abiding  interest 
in  him,  was  rebutted  by  his  acquiescence  in  the  conveyance  to  an- 
other, and  by  the  counter  presumption  which  the  law  raises  in  favour 
of  the  fairness  and  honesty  of  the  transaction.     But  granting  that  to 
be  otherwise,  the  presumption  is  inconclusive,  and  one  of  mere  fact. 
The  court  might  have  referred  it  to  the  jury,  had  they  thought  pro- 
per to  do  so;  but  they  had  a  right  to  determine  it  for  themselves,  and 
who  can  say  they  determined  it  erroneously"?     I  will  not  say  that 
this  court  may  not  reverse  for  error  of  fact  in  a  question  of  compe- 
tency, but  it  will  be  conceded  that  it  ought  not  to  do  so  except  on 
the  clearest  and  most  satisfactory  evidence ;  and  as  we  are  not  to 
reverse  in  any  case  for  less  than  palpable  error,  ft  multo  fortiori  we 
ought  not  to  do  so  in  a  case  like  the  present. 
Judgment  affirmed. 
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Robins  against  Bellas. 

A  sheriff's  sale  and  deed  deposited  as  an  escrow,  to  be  delivered  upon  the 
payment  of  the  purchase  money,  and  suffered  to  remain  ten  years,  and  then 
delivered  upon  an  order  of  the  court  without  such  payment,  upon  a  claim  that 
the  money  was  payable  upon  a  lien  of  the  purchaser,  confers  no  title. 

A  sheriff}  having  sold  land  upon  a  venditioni  exponas,  is  not  thereby  estop- 
ped  from  claiming  the  title  Himself,  as  a  trustee  of  the  person  as  whose  pro- 
perty he  sold  it. 

APPEAL  from  the  circuit  court  of  Northumberland  county. 

John  Robins,  the  appellant,  brought  this  action,  being  an  eject- 
ment, against  Hugh  Bellas,  to  recover  the  possession  of  three  lots 
of  land,  Nos.  20,  22  and  23,  situate  in  Augusta  township  of  North- 
umberland county.  Both  parties  derived  their  title  from  Thomas 
Robins,  who  was  admitted  to  have  been  seised  in  fee  of  the  lots. 
The  plaintiff  claimed,  first,  under  a  sheriff's  sale  of  the  lots,  as  the 
estate  of  Thomas  Robins ;  and  next,  under  a  deed  of  conveyance 
from  Jacob  Seitzinger  and  Martin  Weaver,  who  had  become  the 
trustees  of  the  said  Thomas  Robins,  under  the  insolvent  acts. 

The  plaintiff,  to  support  his  claim  under  the  sheriff's  sale,  gave 
in  evidence  the  record  of  a  judgment  against  Thomas  Robins, 
entered  for  1105  dollars  19  cents,  debt,  besides  costs,  at  the  suit  of 
Pennock  and  Robins,  in  the  court  of  commcn  pleas  of  Northumber- 
land county,  15th  November  1810,  with  stay  of  execution  to  the 
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16th  April  181 1.  This  judgment  was  revived  afterwards  by  a  scire 
facias,  sued  out  in  1816,  a  few  days  before  the  expiration  of  five 
years  from  the  time  the  stay  of  execution  was  up.  After  the  revival 
of  it,  a  fieri  facias  was  issued  thereon  to  April  term  1817,  by  virtue 
of  which  the  lots  in  question  were  taken  in  execution,  condemned  to 
sale,  and  afterwards  sold,  as  was  alleged,  by  Walter  Brady,  then 
sheriff,  to  John  Robins,  the  plaintiff;  that  is  lot  No.  20  to  himself 
directly,  and  lota  No.  22  and  23  to  Gideon  Markle,  for  his  use,  upon  an 
alias  writ  of  vendilioni  exponas,  returnable  to  April  term  1818.  This 
writ  and  the  sales  under  it  were  never  returned  by  the  sheriff;  but 
deeds,  dated  the  22d  of  August  1818,  conveying  lot  No.  20,  together 
with  another  lot,  No.  21,  to  John  Robins,  and  lots  No.  22  and  23  to 
Gideon  Markle,  were  signed  and  sealed  by  him,  and  found  subse- 
quently in  the  prothonotary's  office,  after  the  sheriff  had  become 
insolvent  and  left  the  country  ;  with  the  following  indorsements 
upon  each :  "  19th  January  1819,  acknowledged,  George  W.  Brown, 
prothonotary."  "  Deposited  as  an  escrow.'*  Beside  these  indorse- 
ments, there  was  also  indorsed  upon  the  deed  to  Gideon  Markle, 
"23d  October  1820,  tendered  by  Mr  Hall  to  G.  Markle."  The 
aggregate  of  the  purchase  money  mentioned  in  the  deeds  amounted 
to  705  dollars.  John  Robins,  as  the  executor  of  Gilbert  Robins,  had 
a  judgment,  also,  against  Thomas  Robins,  which  was  a  lien  upon 
the  lots  in  question,  but  was  posterior  in  date  to  the  judgment  of 
Pennock  and  Robins,  to  the  payment  of  which  he  wanted  the  sheriff 
to  apply  the  money  bid  by  him  and  Markle  on  the  lots  sold  to  them, 
and  to  deliver  the  deeds  upon  his  giving  to  the  sheriff  a  receipt  for 
the  amount,  appropriating  it  in  that  way.  This,  however,  as  was 
alleged,  the  sheriff  refused  to  do,  and  instead  thereof  deposited  the 
deeds  with  the  prothonotary  as  an  escrow,  until  Robins  should  pay 
the  money.  There  was  no  direct  or  positive  evidence  showing  the 
precise  object  of  the  deposit  of  the  deeds.  The  matter  seems  to  have 
rested  here  until  the  23d  of  October  1820,  when  John  Robins  moved 
the  court  of  common  pleas  of  Northumberland  county  for  leave  to 
take  the  deeds,  executed  by  the  sheriff  as  before  stated,  for  the  lots 
out  of  the  prothonotary's  office,  on  account  of  his  judgment,  as  exe- 
cutor of  Gilbert  Robins,  against  Thomas  Robins.  This  motion  was 
entered  upon  the  record  or  minutes  of  the  proceedings  of  the  court, 
but  nothing  more  appears  to  have  been  done  in  relation  to  it  until 
the  26th  of  August  1830,  long  after  the  sheriff  had  become  insolvent 
and  removed  from  the  country,  when  the  court  being  moved  again 
on  the  subject  by  John  Robins,  made  an  order  permitting  him  to 
take  the  deeds  out  of  the  office,  upon  his  giving  a  receipt  for  the 
amount  of  the  purchase  money,  applying  it  towards  the  payment  of 
his  judgment  as  the  executor  of  Gilbert  Robins  against  Thomas 
Robins.  This  he  accordingly  did  on  the  18th  of  October  following, 
when  the  deeds  were  recorded  in  the  prothonotary's  office,  and  deli- 
vered up  to  him  :  and  on  the  same  day  Gideon  Markle,  by  his  deed, 
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conveyed  his  interest  in  the  lots  No.  22  and  23,  to  John  Robins, 
the  plaintiff. 

The  plaintiff,  again,  in  order  to  sustain  his  right  further  lo  recover 
the  possession  of  the  lots  in  question,  showed  that  Thomas  Robins, 
on  the  19th  of  August  1818,  after  limiting  an  assignment  of  all  his 
estate  and  effects  to  Henry  Vanderslice,  Jan.  and  Thomas  Painter, 
obtained  his  discharge  under  the  insolvent  acts  of  this  stale,  by  an 
order  of  the  court  of  common  pleas  of  Dauphin  county.  These  trus- 
tees declining  to  give  the  requisite  security  to  enable  them  to  take 
upon  themselves  the  execution  of  the  trust,  the  same  court,  on  the 
18th  of  February  1832  appointed  Jacob  W.  Seitzinger  and  Martin 
Weaver  trustees  in  their  place.  These  latter  named  gentlemen, 
after  giving  the  security  required  by  I  lie  court  for  the  faithful  per- 
formance of  the  trust,  on  the  22d  of  June  1829,  by  their  deed  duly 
executed,  in  consideration  of  5  dollars  therein  mentioned,  conveyed 
the  lots  No.  20,  22  and  23  to  John  Robins,  the  plaintiff  in  this  case, 
in  trust  for  the  children  and  heirs  of  Gilbert  Robins  deceased. 

The  defendant,  then,  to  support  his  right  to  the  possession  of  the 
lots,  showed  that  by  virtue  of  an  alias  fieri  facias,  sued  out  on  the  judg- 
ment of  Pennock  and  Robins  against  Thomas  Robins,  to  August  term 
1824,  the  three  lots  of  land  in  dispute,  with  lot  No.  21,  were  taken 
in  execution  again,  condemned  to  sale,  and  afterwards  sold,  under 
an  alias  venditioni  exponas,  issued  thereon  to  January  term  1825,  to 
Hugh  Bellas,  the  defendant,  for  the  aggregate  sum  of  263  dollars, 
by  Martin  Weaver,  then  sheriff  of  Northumberland  county,  and  also 
one  of  the  trustees  of  Thomas  Robins.     Mr  Bellas  afterwards,  on 
the  4ih  of  July  1825,  without  paying  the  purchase  money  to  the 
sheriff,  but  upon  an  agreement  made  with  him,  that  he  should  retain 
the  amount  thereof  out.  of  moneys  which  he,  the  sheriff,  either  had 
collected  or  was  to  collect,  under  executions  in  his  hands,  for  Mr 
Bellas,  obtained  of  the  sheriff  his  deeds,  conveying  the  lots  to  him 
in  the  usual  form,  after  being  duly  acknowledged  in  open  court. 
The  defendant  also  showed  that  at  January  term  1821  a  feigned 
issue  was  ordered  and  entered  by  the  court  of  common  pleas  of 
Northumberland  county,  to  determine  whether  the  lien  of  the  judg- 
ment in  favour  of  Pennock  and   Robins  against  Thomas  Robins 
had  not  expired  before  the  issuing  of  the  scire  facias  upon  it  in  1816, 
as  already  mentioned,  for  the  purpose  of  continuing  the  lien.     The 
question  involved  in  this  feigned  issue  was  not  finally  settled  till  the 
June  session  of  the  supreme  court  at  Sunbury,  in  1823,  when  it 
was  decided  that  the  lien  of  the  judgment  was  still  in  being  at  the 
time  of  suing  out  the  writ  of  scire  facias  in  1816,  and  was  continued 
and  kept  alive  by  the  judgment  of  revival  obtained  thereon.     The 
plaintiff  then  showed  that  sales  of  the  real  estate  of  Thomas  Robins 
had  been  made  by  the  sheriff  under  executions,  to  an  amount  much 
more  than  sufficient  to  satisfy  the  judgment  of  Pennock  and  Robins, 
out  of  which  they  had  a  right  to  have  claimed  that  this  judgment 
should  be  satisfied  ;  but  it  did  not  appear  that  all  these  moneys  had 
ir. — vv 
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been  paid  to  the  sheriff,  nor  that  Pennock  and  Robins  had  in  fact 
been  paid  the  amount  of  ihcir  judgment  out  of  them. 

The  questions  arising  out  of  I  he  facts  thus  given  in  evidence  were 
not  fully  discussed  in  the  circuit  couri.  The  judge,  however,  was 
of  opinion  that,  under  the  deedsof  sheriff  Brndy,  ilie  plaintiffacquited 
no  title  to  the  lots  in  question,  and  directed  the  jury  that  he  could 
not  recover  under  them.  And  as  to  his  right  under  the  deed  of  con- 
veyance from  the  trustees  of  Thomas  Robins,  the  judge  doubled,  in 
his  own  mind,  with  respect  to  its  legal  effect,  but  likewise  advised 
the  jury  that  the  plaintiff  could  not  recover  under  it ;  and  the  juiy 
accordingly  gave  their  verdict  in  favour  of  the  defendant. 

Greenough,  for  appellant.  A  purchaser  of  land  at  a  sheiifPs  sale 
upon  a  satisfied  judgment,  with  a  knowledge  of  the  fact,  takes  no- 
thing by  his  purchase.  Sunns  v.  Alexander,  3  Yeales  268.  A  title 
under  a  sheriff's  pale  may  be  questioned  after  a  motion  to  set  it 
aside.  Pawson  v.  Morris,  4  Yeates  341.  A  legal  payment,  without 
actual  payment,  does  not  discharge  a  judgment  as  to  the  defendant. 
Weidler  c.  Bank,  11  Serg.  #  Rawle  134. 

Merrill  and  Hepburn,  contra.  A  sheriff  may  deliver  a  deed  as 
an  escrow.  Catlin  v.  Jackson,  8  Johns.  Rep.  520;  Hawkv.  Geddes, 
16  Serg.  #  Rawle  28. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,!. — On  the  first  question,  whether  the  plaintiff  acquired 
any  tiile  to  the  lots  in  question  by  means  of  the  sheriff's  deed?,  the 
circuit  court  was  undoubtedly  right.  No  deed  is  good  or  can  have 
any  efficacy  as  such  without  a  delivery  by  the  party  making  it. 
And  it  is  very  manifest  that  in  this  case,  Walter  Brady,  the  sheriff, 
who  signed  and  sealed  'he  deeds,  never  deliveted  them  to  John  Ro- 
bins, the  plaintiff,  and  Gideon  Markle,  or  to  either  of  them.  And 
even  if  the  deeds  were  delivered  to  the  prothonotaiy  by  Brady,  as 
escrows,  to  be  delivered  over,  as  is  alleged,  to  Robins  and  Markle 
respectively,  upon  their  paying  to  him  or  into  court  for  him,  the 
amount  of  the  purchase  money;  still  Robins  and  Markle,  or  Ro- 
bins, as  he  claimed  to  be  the  real  purchaser  of  all  the  lots,  could 
derive  no  advantage  from  such  delivery,  without  the  condition  were 
first  complied  with  by  them.  But  it  is  not  pretended,  that  Robins  or 
Maikle  ever  paid  or  offered  to  pay  any  part  of  the  purchase  money  : 
on  the  contrary,  so  far  as  any  thing  has  been  shown  in  relation  to 
this  part  of  ihe  case,  it  would  rather  seem  that  they  refused  to  pay. 
And  thus  the  matter  was  given  up  or  suffered  to  rest  until  1820, 
when  Robins  moved  the  court  of  common  pleas  of  Northumberland 
county  for  leave  to  take  (he  deeds  out  of  the  piothonotary's  office, 
which  was  not  then  granted.  And  indeed  it  is  difficult  to  imagine 
upon  what  principle  the  court  could  have  granted  it  without  the 
condition  upon  which  they  were  deposited,  had  first  been  performed. 
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As  well  might  the  court  undertake  to  direct  the  sheriff's  name  and 
seal,  in  his  absence,  and  without  his  consent,  to  be  signed  and  affixed 
to  a  deed  in  order  to  consummate  a  sale  of  real  estate  made  by  him, 
as  to  order  a  deed  which  had  been  signed  and  sealed  by  him  but  not 
delivered,  or  only  deposited  with  a  third  person,  to  be  delivered  to 
the  vendee  on  a  certain  condition  being  performed,  as  to  order  such 
deed  to  be  delivered  to  the  vendee  without  the  consent  of  the  sheriff, 
or  (he  condition  being  first  performed  upon  which  it  was  deposited 
as  an  escrow.  For  it  is  just  as  necessary  that  the  deed  should  be 
delivered  by  the  sheriff,  or  by  his  assent,  as  it,  is  that  it  should  he 
sealed  by  him  ;  and  without  both  are  done,  it  can  have  no  possible 
effect  whatever.  But  the  determination  of  the  plaintiff  not  to  pay  the 
purchase  money,  and  comply  with  the  terms  of  the  sale  on  his  part, 
is  still  further  evinced  by  him  ;  for  on  his  failure  to  obtain  an  order 
of  the  court  in  1820  for  the  delivery  of  the  deeds  to  him,  without 
paying  the  purchase  money,  he  suffers  the  money  to  lie  over  with- 
out moving  in  it  till  the  26th  of  August  1830,  a  period  of  nearly 
ten  "years,  while,  in  the  mean  time,  the  lots  are  levied  on  again 
and  sold  by  a  succeeding  sheriff  to  the  defendant  in  this  case.  On 
the  26ih  of  August,  1830,  the  plaintiff  lenews  his  application  to  the 
court  to  have  an  order  made  by  it  for  the  delivery  of  the  sheriff's 
deeds  to  him,  but  still  without  paying  the  purchase  money,  which 
is  accordingly  granted.  A  delivery,  however,  of  the  deeds  under 
this  order  of  the  court  could  not  supply  the  want  of  a  delivery  by 
the  sheriff,  which  was  essentially  necessary  to  perfect  the  execution 
of  I  hem,  because  the  court  had  no  power  whatever  either  to  sign, 
seal  or  deliver  them  in  the  name  of  the  sheriff.  These  things  all  be- 
longed to  the  sheriff  himself  to  do,  and  to  no  other. 

But  in  addition  to  all  this,  I  also  think  it  is  abundantly  clear  that 
the  plaintiff,  from  his  great,  neglect,  or  rather  refusal  to  pay  the  pur- 
chase money  to  the  sheriff,  and  to  comply  with  the  contract  of  sale 
on  his  part,  lost  all  right  10  claim  an  execution  of  it.  He  must  be 
considered  therefore  as  having  left  the  sheriff  or  the  judgment  cre- 
ditor at  full  liberty  to  rescind  the  sale  made  to  him,  and  to  proceed 
again  to  a  re-sale  of  the  lots.  It  was  laid  down  by  the  court  in  the 
case  of  Zantzinger  v.  Pole,  1  Dall.  419,  that  if  the  purchaser  at  a 
sheriff's  sale  of  land  taken  in  execution,  declines  or  refuses  to  pay 
the  purchase  money,  the  sheriff  may  return  the  land  unsold  on  that 
account.  And  this  principle  is  recognized  in  Friedly  v.  Sheeiz,  9 
Serg.  4"  Rftwle  164.  In  Negley  et  al.  v.  Stewart,  10  Serg.  <$<•  Rawle 
207,  it  was  held  that  a  sale  of  land  taken  in  execution  by  the  sheriff, 
unless  other  conditions  be  specified,  is  considered  in  law  a  cash 
sale;  and  that  the  sheriff  has  a  right  to  demand  payment  of  the  pur- 
chase money  without  tendering  a  deed  to  the  purchaser.  The  late 
Mr  Justice  Duncan,  who  delivered  the  opinion  of  the  court,  says, 
"  the  plaintiff  in  error  (who  in  that  case  was  the  purchaser  at  she- 
riff's sale)  was  bound  to  perform  his  part,  payment  of  the  purchase 
money,  instanter."  Hence  the  plaintiff  in  this  case,  if  not  bound  in 
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strictness  to  have  paid  the  purchase  money  immediately  upon  the 
property's  being  struck  down  to  him,  was  at  all  events  bound  to  do 
so  at  the  time  when  it  became  the  duly  of  the  sheriff  to  return  the 
writ  under  which  he  made  the  sales.  The  plaintiff  having  refused 
to  do  this,  forfeited  all  right  afterwards  to  insist  upon  an  execution 
of  (he  contract.  The  sheriff  might  have  returned  the  lots  unsold. 
He  however  made  no  return,  but  signed  and  sealed  deeds  of  convey- 
ance reciting  the  sales,  which  he  refused  to  deliver  until  the  purchase 
money  should  be  paid.  These  deeds  were  delivered  by  the  sheriff 
to  the  prothonotary  as  escrows,  that  is,  until  some  condition,  believed 
to  be  the  payment  of  the  purchase  money  therein  mentioned^should 
be  fulfilled  by  the  vendees.  That  these  deeds  were  never  delivered 
absolutely  by  the  sheriff  is  clear  to  demonstration  ;  nor  otherwise 
than  as  escrow*;  and  hence  it  necessarily  follows  that  they  could 
have  no  operation  whatever  in  passing  the  title  for  the  lots  in  ques- 
tion to  the  plaintiff  until  he  showed  that  the  vendees  named  therein 
had  performed  the  condition  whatever  il  was.  Jackson  ».  Cullin,  2 
Johns.  269. 

I  now  come  to  consider  the  effect  of  the  deed  of  conveyance  made 
by  the  trustees  of  Thomas  Robins  to  the  plaintiff,  for  the  three  lots 
in  question.  It  is  proper,  however,  first  lo  examine  and  see  what 
title  they  had  vested  in  them  to  these  lots.  As  long  as  the  sale 
made  of  the  lots  by  the  sheriff  to  the  plaintiff  and  Gideon  Markle 
respectively  failed  of  being  carried  into  effect,  the  title  to  them  still 
remained  of  course  in  Thomas  Robins,  the  defendant  in  the  execu- 
tion, for  it  could  not  be  in  abeyance,  and  whatever  title  and  interest 
he  had  in  the  lots,  became  vested  in  his  trustees  appointed  under 
the  insolvent  acts,  subject  nevertheless  to  all  existing  liens  at  the 
time.  This,  I  think,  is  too  plain  to  admit  of  either  contradiction  or 
illustration.  For,  by  the  operation  of  the  insolvent  acts,  whatever 
right,  title,  interest  or  estate,  whether  legal  or  equitable,  contingent 
or  vested,  qualified  or  absolute,  Thomas  Robins  had  in,  or  to  real 
estate  at  the  time  he  obtained  relief  under  the  insolvent  acts,  vested 
immediately,  I  apprehend,  in  his  trustees,  with  full  power  and  au- 
thority given  to  them  to  dispose  of  and  convey  the  same.  But  it  is 
objected,  that  before  the  trustees  conveyed  to  the  plaintiff,  the  defen- 
dant had  become  the  purchaser  of  the  lots  at  the  sheriff's  sale  made 
to  him  as  already  stated.  To  this,  two  answers  have  been  given. 

1.  That  the  judgment  of  Pennock  and  Robins,  upon  which  the  sale 
was  made  to  the  defendant,  was  satisfied  by  prior  sales  of  other  pro- 
perty of  the  defendant  in  the  judgment,  and  that,  the  defendant  in 
this  case  knew  the  fact  to  be  so  at  the  time  he  bought  the  lots.     And 

2.  That  the  lien  of  the  judgment  of  Pennock  and  Robins  on  the  lots 
in  dispute,  had  expired  before  the  levy  and  sale  of  them  to  the  defen- 
dant.    The  first  of  these  answers  being  of  a  mixed  nature,  partaking 
of  law  and  fact,  can  only  be  decided  by  a  jury,  and  therefore  need 
not  be  considered  here  ;  but  the  second,  being  one  which  is  presented 
npon  the  face  of  the  record  of  the  judgment  of  Pennock  and  Robins 
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against  Thomas  Robins,  contains  no  difficulty  or  question  as  to  fact, 
but  simply  one  of  law,  which  is  to  be  decided  by  the  court.  From 
the  time  that  this  judgment  was  revived,  in  the  beginning  of  1817, 
down  to  the  suing  out  of  the  writ  of  fierifacias  returnable  lo  August 
term  1824,  under  which  the  levy  was  made  upon  the  lots,  and  upon 
which  the  sale  of  them  to  the  defendant  was  grounded,  was  a  peiiod 
of  upwards  of  seven  years.  But  the  act  of  assembly  declares  that 
the  lien  of  a  judgment  shall  not  continue  on  the  real  estate  of  the 
defendant  iti  it  during  a  longer  term  than  five  years,  unless  a  scire 
facias  should  be  sued  out  upon  it  within  that  time  to  revive  it.  It  is 
however  contended,  that  the  lien  of  the  judgment  of  Pennock  and 
Robins  was  preserved  and  continued  upon  the  lots  in  question,  not- 
withstanding I  he  act  of  assembly,  because  the  order  of  the  court 
and  the  pendency  of  the  feigned  issue  under  it,  rendered  it  impracti- 
cable to  continue  the  lien  of  the  judgment  by  suing  out  a  scire  facias 
in  the  manner  prescribed  by  the  act  of  assembly.  If  this  were  only 
true,  there  would  certainly  be  great  force  in  it.  But  the  order  of 
the  court  for  the  trial  of  the  feigned  issue,  to  decide  whether  or  not 
the  original  lien  of  the  judgment  of  Pennock  and  Robins  had  expired 
before  the  suing  out  of  the  scire  facias  upon  it  in  1816,  could  not 
arrest  or  prevent  them  from  proceeding  to  execution  or  revival  of  it 
by  scire  facias  as  they  pleased.  They  are,  therefore,  without  apology 
on  that  ground  for  not  having  continued  the  lien  by  scire  facias  in 
the  manner  prescribed  by  the  act  of  assembly.  If  Pennock  and  Ro- 
bins or  their  attorney  had  stuck  to  the  first  levy  on  the  lots  in  ques- 
tion under  their  judgment,  upon  which  the  sales  were  made  to  the 
plaintiff  and  Gideon  Markle;  and  instead  of  making  another  levy  on 
them  and  selling  under  a  writ  of  venditioni  exponas,  founded  upon  that 
levy,  had  issued  by  leave  of  the  court  a  venditioni  exponas,  upon  the 
old  levy,  and  made  another  sale  of  the  lots  under  it:  1  think  it  might 
have  been  good,  as  the  lien  of  the  judgment  was  in  full  force  at  the 
time  of  the  first  levy,  and  was  continued  by  means  thereof  upon  the 
lots  until  it  was  abandoned  by  taking  out  a  new  fieri  facias  and 
making  another  levy  under  it.  Although  this  fierifacias  was  sued 
out  improperly,  arid  ought  not  to  have  been  done  without  leave  of 
the  court  being  first  obtained,  inasmuch  as  no  return  had  been  made 
by  the  sheriff  to  the  last  venditioni  exponas,  showing  that  the  levy 
upon  which  it  issued  was  disposed  of;  yet  as  regards  the  plaintiffs 
in  the  judgment,  it  must  be  considered  an  act  of  abandonment  by 
them  of  the  first  levy  on  the  lots,  and  a  relinquishment  of  the  lien 
under  it.  Miller  v.  Milford,  2  Serg.  fy  Rawle  35  ;  Young  v.  Taylor, 
2  Binn.  218;  Eckhols  v.  Graham,  1  Call's  Rep.  492;  Amyett  r. 
Backhouse,  3  Murph.  63.  The  lien  upon  the  lots  then,  under  the 
judgment  of  Pennock  and  Robins,  having  ceased  to  exist  before  the 
sale  of  them  by  the  sheriff  to  the  defendant  in  this  case,  it  is  clear 
that  such  sale  could  not  divest  the  trustees  of  Thomas  Robins  of 
their  title  and  right  in  the  lots  to  dispose  of  them  under  (he  trust. 
It  has  also  been  objected  that  the  trustees  at  least  acquiesced  in,  if 
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they  did  not  approve  of  I  he  sheriff's  sole  of  (he  lots  to  I  he  defendant; 
and  that  they  were  thereby  estopped  from  disposing  of  ihe  lots  after- 
wards. As  evidence  of  this,  it  was  shown  that  Martin  Weaver,  the 
sheriff,  who  sold  ihe  lots  as  such  lo  the  defendant,  was  one  of  ihe 
trustees  of  Thomas  Robins  at  the  lime,  and  made  no  objection.  He 
however,  it  must  be  recollected,  was  an  officer  of  the  law,  was  com- 
manded by  a  precept  directed  to  him  for  that  purpose  to  make  the 
sale,  and  was  bound  to  obey  it.  His  interest  and  concern  with  the 
lots  as  a  trustee  were  all  upon  record,  and  his  power  or  authority  over 
the  lots  as  such  must  therefore  be  piesumed  to  have  been  known  to 
the  defendant,  and  peihaps  from  his  superior  knowledge  and  experi- 
ence in  the  law  as  a  professional  gentleman,  may  have  been  belter 
known  than  to  the  gheiiff.  And  as  evidence  of  Jacob  Seiizinger, 
the  other  trustee's  acquiescence,  it.  was  shown  that  these  same  lots 
had  been  levied  on  under  a  judgment  at  the  suit  of  Hart 

against  Thomas  Robins,  and  thai  the  sheiiff,  on  a  venditioni  exponas 
issued  thereon  to  January  term  1824,  returned  lhat  he  had  sold  (he 
lots  to  Jacob  Seitzinger,  but  he  refusing  to  pay  the  purchase  money 
for  them,  therefore  he  returned  them  unsold.  If  this  proves  any 
thing  beyond  the  mere  fact  that  Seitzinger  was  unwilling  to  com- 
plete the  purchase  of  the  lots,  it  shows  in  the  absence  of  proof  of 
every  other  reason  for  his  declining  the  purchase,  that  it  was  be- 
cause he  could  obtain  nothing  by  it,  being  already  a  co-trustee,  in- 
vested with  the  legal  title  to  them.  Or  it  may  be,  for  aught  lhat 
appears  lo  the  contrary,  lhat  ihe  sale  of  ihese  lots  at  that  time,  under 
Hart's  judgment,  would  have  beet)  good;  and  lhat  Seiizinger,  for 
some  other  reason,  refused  completing  the  purchase.  Be  this  as  it 
may,  there  is  no  ground  for  saying  lhat  his  bidding  for  the  lots  at.  a 
sale  by  ihe  sheriff  under  Hart's  judgment  shall  conclude  or  estop  him 
fiom  asserting  and  exercising  his  right  afterwaids  over  them  as 
trustee. 

Martin  Weaver  and  Jacob  Seiizinger,  then,  as  trustees  of  Thomas 
Robins  under  ihe  insolvent  acts,  being  invested  with  the  legal  tille  to 
the  lots,  and  ihe  lots  having  become  released  from  the  lien  of  ihe 
judgment  of  Pennock  and  Robins,  it  cannot  be  questioned,  I  think, 
but  lhat  they  might  have  maintained  an  action  of  ejectment  for  the 
recovery  of  the  possession  of  the  lots  against  the  defendant,  had  they 
not  conveyed  them  to  the  plaintiff.  The  deed  of  conveyance  then, 
from  these  trustees  lo  the  plaintiff,  unless  it  is  to  be  regarded  as  an 
absolute  nullity,  is  certainly  sufficient  to  enable  him  lo  maintain 
this  action  ;  and  as  nothing  was  shown  on  the  trial  going  to  impeach 
or  annul  it,  the  judge  ought  to  have  advised  the  jury  to  this  effect. 
The  verdict  and  judgment  of  ihe  circuit  court  are  therefore  set  aside, 
and  a  new  trial  granted. 

New  trial  granted. 
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Kirk  against  Nice. 

A  contract  to  deliver  iron,  made  in  a  certain  place,  in  consideration  of  a  sound 
price  paid,  is  complied  with  by  a  deliver  of  iron  obtained  at  that  place,  which 
the  contracting  party  believed  to  be  good,  although,  upon  trial,  it  was  found  to 
be  positively  bad. 

ERROR  to  the  common  pleas  of  Lycoming  county. 

In  this  action  by  William  Nice  against  Kirk,  Kelton  &  Co.,  the 
only  point  determined  was  fatal  to  the  plaintiff's  right  of  action  ;  and 
is  fully  stated  in  the  opinion  of  the  court. 

Parsons  and  Armstrong,  for  plaintiffs  in  error. 
Campbell,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  plaintiffs  in  error  were  the  defendants  below, 
against  whom  the  defendant  in  error  brought  this  action  to  recover 
damages  on  account  of  the  inferior  and  bad  quality  of  eleven  and  a 
half  tons  of  bar  iron  received  by  him  of  them  in  part  satisfaction  of 
a  large  quantity  of  store  goods  previously  sold  and  delivered  by  him 
to  them,  according  to  the  terms  of  a  special  agreement  made  between 
them. 

The  agreement  was  reduced  to  writing,  and  is  as  follows: 

"  Memorandum  of  agreement  made  and  concluded  on  the  5lh  day 
of  October  1830,  between  William  Nice,  of  the  borough  of  Milton, 
of  the  one  part,  and  Kirk  and  Kelton,  of  Lycoming  county,  of  the 
other  part,  witnesscih,  that  the  said  William  Nice  doth  agree  to  sell 
to  the  said  Kirk  and  Kelton  his  entire  stock  of  store  goods  now  on 
hand  at  first  cost,  for  which  said  Kirk  and  Kelion  are  to  pay  him  in 
bar  iron  of  Centre  county  metal,  drawn  to  a  reasonable  billy  and  to  be 
delivered  at  Milton,  at  110  dollars  per  ton;  the  iron  to  be  delivered 
say  not  later  than  May  next. 

"KiRK,  KELTON  &  Co. 
"WILLIAM  NICE." 

The  goods  amounting  to  2027  dollars  53  cents,  according  to  an 
account  thereof,  made  out.  by  the  parties  'shortly  after  entering  into 
the  agreement,  were  delivered  by  the  defendant  in  error  to  the  plain- 
tiffs in  error.  The  plaintiffs  in  error  also,  within  the  time  and  at  the 
place  fixed  by  the  agreement,  delivered  to  the  defendant  in  error  the 
full  quantity  of  bar  iron  thereby  required,  all  made  out  of  Centre 
county  metal,  according  to  a  bill  furnished  by  the  defendant  in  error. 
The  counsel  for  the  plaintiff  below  filed  a  declaration,  intending  it,  I 
presume,  to  be  in  assumpsit;  in  which,  after  reciting  the  agreement 
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and  averring  the  value  of  the  store  goods,  and  a  delivery  thereof  by 
him  to  the  defendants,  he  concludes  it,  without  assigning  any  breach, 
in  the  following  terms:  "  nevertheless,  the  said  Kirk,  Kelton  &  Co. 
their  promise  and  assumption  aforesaid  little  regarding,  but  contriving 
and  fraudulently  intending  him  the  said  William  in  this  behalf 
craftily  and  subtilely  to  deceive  and  defraud,  eleven  tons  ten  hundred 
weight  and  seven  pounds  of  bar  iron  of  an  inferiorand  unmerchantable 
quality  to  the  said  William  at  Milton  aforesaid  did  deliver,  well  know- 
ing the  same  to  be  unmerchantable  and  of  inferior  quality,  and  con- 
trary to  the  bargain  and  agreement  between  them  made,  under  pre- 
tence that  the  said  bar  iron  was  of  the  same  value  and  goodness  as 
Centre,  county  metal  of  a  good  quality,  to  the  damage  of  the  said  Wil- 
liam Nice  450  dollars."  From  the  declaration  it  is  apparent  that  the 
whole  quantity  of  bar  iron  is  impliedly  admitted  to  have  been  made 
of  Centre  county  metal,  and  to  have  been  delivered  in  due  time  at 
the  proper  place.  The  only  complaint  is,  thai  eleven  tons  ten  hun- 
dred weight  and  seven  pounds  were  of  inferior  and  unmerchantable 
quality,  and  that  the  defendants  below  knew  it  to  be  so  at  the  time 
of  delivery  without  communicating  it  to  the  plaintiff. 

Several  errors  have  been  assigned  which  it  is  unnecessary  to  no- 
lice,  because  the  fourth  error  alone  raises  an  objection  to  the  right  of 
the  plaintiff  below  to  recover  in  this  action  that  is  insuperable  and 
cannot  be  got  over.  This  error  is  founded  upon  ihe  charge  of  the 
court,  to  the  jury,  in  answer  to  the  first  point  submitled  by  the  coun- 
sel of  the  defendants  below,  which  is  in  these  words:  "the  counsel 
for  the  defendants  respectfully  requests  the  court  to  charge  the  jury 
in  this  cause,  that  even  if  they  believe  all  the  evidence  that  has  been 
introduced  by  the  plaintiff  in  support  of  this  action,  he  is  not  entitled 
to  recover  under  the  present  declaration  and  pleadings."  To  this 
the  court  in  their  charge  advised  the  jury  that  "if,  from  the  whole 
evidence  given  upon  that  subject  [the  trood  and  merchantable  quality 
of  the  iron],  they  should  believe  that  the  iron  was  not  good  and  mer- 
chantable, it  will  then  be  proper  for  the  jury  to  inquire  whether  the 
defects  in  its  quality  were  known  to  the  defendants  or  not  at  the 
time  of  furnishing  it  to  the  plaintiff.  If  the  iron  was  not  merchantable 
and  the  defendants  knew  it,  and  the  defects  were  concealed  from  the 
plaintiff,  your  verdict  should  be  for  the  plaintiff.  In  leaving  the  case 
to  the  jury  with  this  direction,  the  court  decline  answering  the  first 
point  of  the  defendants'  counsel  in  the  affirmative,  and  answer  the 
same  in  the  negative." 

In  order  to  decide  the  question  here  presented,  correctly,  it  is  proper 
first  to  ascertain  and  to  state  the  nature  and  extent  of  the  obligation 
incurred  by  the  plaintiffs  in  error,  on  entering  into  the  agreement  as 
recited  above.  It  is  to  be  observed  that  at  the  time  of  making  this 
agreement  the  plaintiffs  in  error  do  not  appear  to  have  been  the 
owners  of  a  furnace  situale  in  Centre  county,  nor  concerned  in  any 
way  in  making  Centre  county  metal.  On  the  contrary,  it  appears, 
from  the  record  of  the  suit  brought  by  the  plaintiffs  in  error  against 
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Harris  and  others,  of  Centre  county,  which  was  given  in  evidence 
by  the  defendant  in  error,  very  much  too  against  the  will  of  the 
counsel  for  the  plaintiffs  in  error,  that  the  plaintiffs  in  error  bought 
their  Centre  county  metal  of  Harris  and  others,  the  manufacturers 
of  if,  in  Centre  county,  on  the  1st  of  November  1830,  after  the 
making  of  their  agreement  with  the  defendant  in  error,  out  of  which 
they  made  and  delivered  to  him  the  eleven  tons  ten  hundred  weight 
and  seven  pounds  of  iron  before  mentioned.     It  is  obvious,  from  the 
terms  of  the  agreement,  that  it  did  not  apply  and  had  no  reference 
whatever  to  bar  iron,  then  manufactured  by  the  plaintiffs  in  error, 
and  on  hand,  out  of  Centre  county  metal,  but.  to  bar  iron  to  be  manu- 
factured or  made  thereafter,  by  them,  out  of  Centre  county  metal, 
according  to  a  reasonable  bill.     This  bill,  upon  a  fair  construction  of 
the  agreement,  the  defendant  had  a  right  to  furnish,  and  to  require 
of  the  plaintiffs  in  error  that  they  should  make  the  iron  in  conform- 
ity to  it,  if  it  were  reasonable,  because  they  bound  themselves  so  to 
do.     Having  no  Centre  county  metal  on  hand  then,  nor  conlract  for 
the  future  delivery  of  any  when  they  made  their  agreement  with 
the  defendant  in  error,  they  likewise  bound  themselves  expressly  to 
make  the  bar  iron,  for  the  defendant  in  error,  out  of  Centre  county 
metal,  and  consequently  it  was  understood  between  the  parties  that 
the  plaintiffs  in  error  would  procure  such  metal.     This  they  were 
willing  to  do,  and  obligated  themselves  accordingly,  but  no  further  : 
to  this  the  defendant  in  error  acceded,  and  beyond  this  he  had  no 
right  to  require  any  thing  at  the  hands  of  the  plaintiffs  in  error. 
They  did  not  undertake  to  deliver  to  him  bar  iron  of  a  good  and 
merchantable  quality,  nor  bar  iron  made  of  Centre  county  metal  of  a 
good  and  merchantable  quality,  but  simply  bar  iron  made  out  of  Centre 
county  metal.    Hence  it  is  manifest  that  the  plaintiffs  in  error,  on  the 
one  hand,  were  willing  to  bind  themselves,  at  all  hazards,  to  procure 
Centre  county  metal,  and  to  make  the  bar  iron  of  it,  according  to  a 
reasonable  bill,  but  unwilling  to  be  answerable  further  for  its  proper- 
ties or  quality.    They  were  doubtless,  in  the  fulfilment  of  their  agree- 
ment in  procuring  Centre  county  me.tal  for  the  purpose  of  making 
the  bar  iron,  which  they  \vere  to  deliver  to  the  defendant  in  error, 
bound  to  act  honestly ;  that  is,  not  to  procure  or  take  such  metal  for 
this  purpose,  as  they  knew  to  be  bad  or  of  an  inferior  quality,  but 
to  obtain  such  as  they  believed  to  be  good  and  merchantable  :  and 
if,  after  having  procured  such  as  they  had  reason  to  and  did  believe 
was  good,  it  turned  out  to  be  bad,  they,  according  to  the  terms  of 
their  contract  with  the  defendant  in  error,  were  not  bound  to  go  fur- 
ther than  to  make  the  bar  iron  of  it,  according  to  his  reasonable  bill, 
and  to  deliver  it  to  him  at  the  place  and  within  the  time  appointed. 
If  they  did  so,  the  defendant  in  error,  on  the  other  hand,  was  bound 
to  receive  the  iron ;  and  having  received  it  he  got  all  that  was  pro- 
mised or  assured  to  him  by  the  contract.     It  is  evident,  from  the 
contract,  that  he  was  content,  at.  the  time  of  making  it,  to  take  his 
chance  of  the  bar  iron's  being  of  good  or  bad  quality,  provided  it 

II. WW 
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were  made  of  Centre  county  metal,  selected  honestly,  for  that  pur- 
pose, by  the  plaintiffs  in  error.  It  is  also  clear  that  he  would  not  have 
been  obliged,  according  to  the  terms  of  the  contract,  to  have  received 
bar  iron,  however  good  it  might  have  been  made,  from  other  metal 
ilian  Centre  county;  which  is  a  sufficient  answer  to  the  argument 
of  the  counsel  for  the  defendant  in  error,  that  Centre  county  metal 
was  inserted  to  show  that  the  bar  iron  must  be  of  good  quality,  and 
to  oblige  the  plaintiffs  in  error  to  deliver  such  ;  for  why,  I  would 
ask,  insert  Centre  county  metal,  if  it  had  been  understood  by  the  par- 
ties, at  the  time,  that  the  plaintiffs  in  error  were  to  be  responsible  for 
its  being  of  good  quality,  at  all  events.  If  this  were  the  agreement 
and  understanding  of  the  parties,  what  possible  difference  could  it 
make  to  the  defendant  in  error,  whence  or  what  county  the  metal 
should  be  of,  out  of  which  the  bar  iron  was  to  be  made,  if  the  plain- 
tiffs in  error  were  absolutely  bound  for  the  goodness  of  its  quality  1 
I  must  confess  that  I  am  unable  to  perceive  any  ;  nor  can  I  conceive 
any  other  rational  motive  for  introducing  the  clause  that  the  bar 
iron  should  be  manufactured  of  Centre  county  metal,  than  that  of 
regulating  the  extent  of  the  responsibility  of  the  plaintiffs  by  limiting 
it  to  bar  iron  made  of  Centre  county  metal,  and  giving  to  the  defend- 
ant in  error,  at  the  same  time,  all  the  advantage  that  might  accrue 
from  the  chances  in  favour  of  Centre  county  metal,  if  there  were 
any,  being  better,  generally,  than  the  metal  of  other  places.  It 
may  also  be  further  seen  that  the  plaintiff  below,  in  his  declaration, 
has  not  alleged  that  this  clause  was  introduced  and  used  in  the 
agreement  for  the  purpose  and  with  the  intent  of  making  the  de- 
fendants liable  for  any  defect  there  might  be  in  the  good  and  mer- 
chantable quality  of  the  bar  iron  or  metal  out  of  which  it  should  be 
made.  And  even  if  he  had,  I  do  not  see  well  how  such  an  aver- 
ment could  have  been  sustained,  as  it  would  go  to  change  and  alter, 
very  materially,  the  tenor  and  operation  of  the  agreement. 

Under  this  view  of  the  agreement  between  the  parties  in  this  case, 
I  think  the  court  of  common  pleas  was  wrong  in  advising  the  jury 
that  if  they  believed,  from  the  evidence,  that  the  plaintiffs  in  error 
knew,  at  the  time  they  delivered  the  iron  to  the  defendant  in  error, 
that,  it  was  of  inferior  and  unmerchantable  quality,  and  concealed 
this  fact  from  the  defendant  in  error,  that  their  verdict  ought  to  be 
in  his  favour.  Because  it  was  not  contrary  to  the  tenor  and  effect 
of  their  agreement  to  deliver  such  iron,  even  if  they  did  then  know 
it  to  be  of  inferior  and  unmerchantable  quality  ;  provided  it  was 
made  of  Centre  county  metal,  and  they  obtained  that  metal  for  the 
purpose,  believing  when  they  got.  it  that  it  was  good.  That  the 
bar  iron  complained  of  was  made  of  Centre  county  metal  was  proved 
beyond  all  doubt,  even  by  testimony  adduced  by  the  defendant  in 
error  himself,  and  has  been  admitted  in  argument.  That  the  plain- 
tiffs in  error  knew,  at  the  time  they  procured  the  metal  of  which 
they  made  the  bar  iron  delivered  to  the  defendant  in  error,  that  it 
was  bad,  or  of  inferior  quality,  or  that  it  was  such  as  good  and  mer- 


July  1834.]  OF  PENNSYLVANIA.  371 

[Kirk  v.  Nice.] 

chantable  bar  iron  would  not  be  made  of,  is  not  even  alleged  in  the 
declaration;  nor  does  the  slightest  particle  of  evidence  appear  to 
have  been  given,  tending  in  the  least  degree  to  prove  it.  On  the 
contrary,  the  record  of  the  suit  given  in  evidence  by  the  defendant 
in  error,  so  much  against  the  will  of  the  plaintiff  in  error,  is  made 
evidence  iti  favour  of  the  plaintiffs  in  error,  by  the  act  of  the  defend- 
ant in  error,  and  is  most  decidedly  in  favour  of  the  plaintiffs  in  error 
on  this  point,  for  the  plaintiffs  in  error,  who  were  the  plainiiffs  in 
that  suit,  allege  in  their  declaration,  which  the  defendant  relied  on 
as  evidence  for  him,  that  Harris  and  oihers,  of  whom  they  bought 
and  procured  the  metal,  had  deceived  them,  in  selling  and  delivering 
to  them  metal  of  bad  quality,  which  could  not  have  been  if  the 
plaintiffs  in  error  knew  it  was  bad  at  the  time* 
Judgment  reversed. 


Lockhart  against  Power. 

If  too  many  persons  be  made  plaintiffs,  the  objection,  if  it  appear  on  the  re- 
cord, may  be  taken  advantage  of  either  by  demurrer,  in  arrest  of  judgment,  or 
by  writ  of  error.  Hence,  if  one  be  joined  in  an  action  of  partition  as  plaintiff, 
who  had  previously  parted  with  his  title,  it  is  fatal  to  the  plaintiff's  action. 

WRIT  of  error  to  the  common  pleas  of  Tioga  county. 

This  was  an  action  of  partition  by  Margaret  Power,  Sarah  Power, 
Maria  Power,  Thomas  Lewis  and  others  against  Josiah  Lockhart, 
who  pleaded  non  tenet  insimul.  On  the  trial  it  appeared  that  Marga- 
ret Power  and  Thomas  Lewis  had  parted  with  their  title  previously 
to  the  commencement  of  the  action  :  and  this  was  made  a  ground 
of  objection  to  the  plaintiffs'  right  to  recover.  The  court  below  did 
not  sustain  the  objection,  and  the  plain  tiffs  obtained  a  judgment  quod 
partitio  fiat,  and  did  make  partition. 

Parsons,  for  plaintiff  in  error,  cited,  1  Chilly's  PI.  9 ;  2  Perm.  Prac. 
104;  2  Saund.  217;  Perry  v.  Aaron,  1  Johns.  Rep.  129;  Sweigert 
v.  Berk,  8  Serg.  fy  Rawle  308;  Jackson  v.  Myers,  14  Johns.  Rep. 
354;  Bonner  v.  Kennebeck,  7  Mass.  475. 

Lewis  and  Williston,  for  defendants  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY",  J. — Margaret  Power,  Sarah  Power,  Maria  Power,  Alex- 
ander Power,  Louisa  Power  and  William  Power,  heirs  of  Alexander 
Power  deceased,  assignee  of  Ephraiin  Hunter,  and  Thomas  Lewis, 
Enoch  Passmore  and  wife  and  others,  heirs  of  Lewis  Lew  is  deceased, 


372  sri'KKMK  COURT  [Sunbury 

[Lockhart  v.  Power.] 

all  joined  as  co-plaintiffs  in  ihe  court  below  in  bringing  this  suit, 
which  is  an  action  of  partition,  against  the  plaintiff  in  error.  He 
pleaded  non  tenet  insimul,  upon  which  issue  was  taken  and  the  cause 
tried.  On  the  trial,  it  appeared  that  Margaret  Power  and  Thomas 
Lewis,  two  of  the  plaintiffs  below,  had  no  right  nor  interest  in  the 
land  of  which  partition  was  demanded.  Although  they  once  had, 
yet  it  was  shown  that  they  had  disposed  of  their  respective  interests 
in  it  before  the  commencement  of  the  action.  This  being  shown, 
the  court,  among  other  things,  was  requested  by  the  counsel  for  the 
defendant  there,  to  charge  the  jury  that  the  plaintiffs  could  not  sus- 
tain this  action,  because  Thomas  Lewis  and  Margaret  Power,  two 
of  the  plaintiffs,  had  no  interest  in  the  lands.  To  this  the  court  re- 
plied, and  told  the  jury,  "  that  the  defendant  could  not  resist  a  reco- 
very upon  this  issue,  by  the  plaintiffs  otherwise  entitled  to  recover, 
upon  the  ground  that  others  were  joined  with  them  who  had  no 
interest  in  the  lauds."  The  charge  of  the  court  below  in  this  behalf, 
as  well  as  several  other  things,  have  been  assigned  for  error ;  but 
the  charge  of  the  court  to  the  jury  on  the  point  just  mentioned,  being 
considered  by  this  court  erroneous,  and  the  objection  involved  in  it 
not  only  such  as  must  reverse  the  judgment,  but  likewise  such  as 
must  hereafter  preclude  a  recovery  by  the  defendants  in  error  in  this 
action,  it  is  deemed  unnecessary  to  give  any  opinion  on  the  other 
errors  assigned. 

The  rule  is  well  established  that  if  too  many  persons  be  made  co- 
plaintiffs,  the  objection,  if  it  appear  on  the  record,  may  be  taken 
advantage  of,  either  by  demurrer,  in  arrest  of  judgment,  or  by  writ 
of  error.  1  Chitty's  PI.  54;  Cooke  et  al.  v.  Batchelor,  3  Bos.  <$•  Pul. 
150 ;  2  Saund.  116  a,  note  2 ;  Worsley  v.  Charnock,  Cro.  Eliz.  473. 

No  good  reason  can  be  shown,  I  apprehend,  for  exempting  an  ac- 
tion of  partition  from  the  operation  of  this  rule.  It  being  a  real  action 
in  its  nature,  and  particularly  from  the  nature  of  the  general  issue 
that  is  appropriate  to  it,  if  there  be  any  difference  between  it  and 
mere  personal  actions  of  forty  it  is  that  the  rule  seems  to  be  applicable 
to  it,  when  too  many  persons  are  made  co-defendants,  as  well  as 
where  too  many  join  in  becoming  co-plaintiffs,  which  is  not  the  case 
in  personal  actions  for  tort.  I  Chitty's  PI.  75,  76.  As  where  there 
were  two  joint  tenants  for  years,  and  one  suffered  a  stranger  to  occupy 
his  moiety  with  him;  the  other  brought  a  writ  of  partition  against 
his  companion  and  the  stranger,  supposing  that  his  companion  had 
granted  a  moiety  of  his  part  to  the  stranger.  The  stranger  showed 
that  he  was  but  tenant  at  will  to  the  companion,  and  so  the  writ 
was  abated.  Beedle  v.  Clerke,  Cro.  Jac.  218. 

The  judgments  and  all  proceedings  in  the  case  are  reversed. 
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The  interest  of  a  vendee  of  land  being  in  proportion  to  the  amount  of  pur- 
chase money  actually  paid,  is  separately  bound  by  a  judgment  and  may  be  se- 
parately sold  in  an  execution,  leaving  the  legal  estate,  and  so  much  of  the  equi- 
table estate  as  has  not  been  paid  for,  untouched  in  the  vendor :  and  a  judgment 
against  the  vendor  binds  the  legal  estate  but  to  the  value  of  the  unpaid  purchase 
money,  and  just  so  much  can  be  levied  and  sold  :  consequently,  a  purchaser 
under  a  judgment  against  either,  like  a  purchaser  from  either  by  voluntary  con- 
veyance, succeeds  but  to  the  interest  which  the  debtor  had  power  to  incumber 
or  part  with. 

No  one  will  be  permitted  to  make  defence  who  would  not  be  prejudiced  by 
the  judgment ;  consequently  he  who  may  come  in  as  a  terre-tenant  must  have 
an  estate  from  the  incumbrancer  which  might  be  bound  by  the  incumbrance, 
whether  judgment,  mortgage  or  recognizance. 

To  open  a  judgment  and  let  a  defendant  or  terre-tenant  into  a  defence,  is 
the  exercise  of  a  judicial  discretion,  which,  in  the  abstract,  is  not  the  subject  of 
revision  upon  a  writ  of  error ;  but  time  may  elapse,  and  circumstances  may 
occur  which  will  render  it  the  exercise  of  such  an  excess  of  power  as  that  the 
act  may  be  annulled,  and  the  original  judgment  be  restored. 

WRIT  of  error  to  Susquehannu.  county. 

This  was  a  scire  facias  upon  a  mortgage  by  Putnam  Catlin,  as- 
signee of  Horace  Binney  against  John  W.  Robinson,  in  which  a 
judgment  was  rendered  on  motion  for  the  plaintiff  on  the  loih  of 
November  1826,  for  25,857  dollars  ;  on  which  a  levari  facias  to 
September  term  1826  was  issued,  and  the  mortgaged  property  was 
sold  to  the  phintiff,  Putnam  Catlin,  for  5000  dollars.  On  the  30th 
of  November  1829  a  motion  was  made  at  the  instance  of  Robert  Eld- 
ridge  and  others,  who  were  lei  re-tenants  of  the  mortgaged  land,  to 
open  the  judgment  and  let  them  into  a  defence  ;  which  was  made 
absolute,  and  they  severally  pleaded  payment  with  leave,  &c.  To 
the  opinion  of  the  court  opening  the  judgment,  an  exception  was 
taken  by  the  plaintiff.  On  the  trial  of  the  cause,  Robert  Eld  ridge, 
one  of  the  terre-tenants,  offered  the  following  evidence,  which  em- 
braced the  whole  merits,  as  well  of  his  defence,  as  of  all  the  other 
terre-tenants. 

"That  on  the  27th  of  October  1803,  one  Elias  West  made  a  writ- 
ten contract  with  Robert  H.  Rose,  attorney  in  fact  of  Henry  Drinker, 
then  of  the  city  of  Philadelphia,  now  deceased — the  then  proprietor 
of  a  large  body  of  lands,  lying  in  the  county  of  Luzerne,  now  Susque- 
hanna,  on  the  waters  of  Meshoppen,  Wyalusing,  Tuscarora,  Tunk- 
hannock  and  Harery's  creeks,  for  the  purchase  of  one  hundred  and 
fifty  acres  of  the  said  land,  with  six  per  cent  allowance  for  roads, 
&c.  Which  lot  of  land,  so  purchased  of  the  said  Elias  West,  as 
aforesaid,  was  duly  surveyed  by  direction  of  the  said  Robert  H.  Rose. 


374  SUPREME  COURT  [Sunbury 

[Catlin  v   Robinson.] 

And  the  said  Elias  West,  in  pursuance  of  such  contract,  entered  into 
possession  thereof,  improved  the  same,  and  resided  with  his  family 
thereon.     Thai  some  lime  after  the  making  of  ihe  said  contract  the 
said  Henry  Drinker  deponed  this  life,  having,  hy  his  last  will  and  les- 
tamenf,  authorised  and  empowered  executors  to  sell  and  convey  such 
parts  of  his  real  estate  as  they  might  think  proper;  in  puisuaiice  of 
which  power  they  entered  into  a  contract  with  John  B.  Wallace  for 
the  snle  of  twenty-two  contiguous  tracts  of  land,  part  of  the  said 
large  body  of  lands,  including  the  parcels  as  aforesaid  sold  10  the 
same  Elias  West.     On  the  21st  day  of  July  1810,  the  said  John  B. 
Wallace  convened  the  several  settlers  and  others  claiming  interest 
in  the  said  twenty-two  tracts  of  land  at  the  house  of  Joshua  Kayns- 
ford,  Esq.,  in  Bridgewater  township,  in  said  county  of  Susquehanna, 
and  then  and  there  entered  into  a  new  contract  with  the  said  set- 
tlers, the  said  Elias  West  being  one  of  them,  for  the  purchase,  by 
the  said  settlers,  of  their  respective  lots  of  land,  for  the  price  and 
sum  of  2  dollars  an  acre  payable  in  equal  instalments  at  the  end  of 
three,  four  and  five  years  from  the  1st  day  of  January  then  next, 
with  interest  payable  annually  from  the  date  of  said  contract — deeds 
to  be  given  upon  the  purchasers  respectively,  and  the  payments  to  be 
secured  by  bonds — with   letter  of  attorney  and  mortgage,  which 
agreement  was  deposited  in  the  hands  of  said  Putnam  Catlin,  by 
mutual  consent,  for  the  use  of  all  persons  interested  therein.     "  That 
previous  to  the  date  of  the  last  mentioned  contract,  Elias  West  had 
sold  to  one  Edward  Fuller,  also  a  party  to  said  contract,  about  fifty 
acres  of  his  original  purchase,  lie  retaining  one  hundred  acres  with 
the  allowance,  &c.,  for  which  he  contracted  with  John  B.  Wallace. 
"And  such  of  the  said  lands  were  surveyed  thereupon,  as  were 
not  previously  surveyed  under  the  contracts  with  the  said  Robert 
H.  Rose,  by  direction  of  the  said  Putnam  Catlin,  then  the  attorney 
in  fact  of  the  said  John  B.  Wallace,  and  a  map  thereof,  including 
the  lot  so  as  aforesaid  sold  to  the  said  Elias  West,  was  thereupon 
made  out  and  delivered  to  the  said  Putnam  Catlin,  for  the  common 
use  and  benefit  of  all  concerned. 

"That  the  said  Elias  West  continued  in  possession  of  said  lot, 
and  enlarged  his  improvement,  with  much  labour  and  expense,  until 
the  29th  day  of  April  1812,  when  he  sold  and  conveyed  his  right 
and  title  thereto  to  one  Samuel  Kellum,  who  went  into  possession 
thereof,  resided  thereon  and  continued  to  improve  said  lot  until  the 
17th  of  August  1815,  when  he  sold  and  conveyed  his  interest  in 
said  lot  of  land  to  the  said  Robert  Eldridge  for  the  consideration  of 
1355  dollars  and  43  cents.  And  the  said  Robert  Eldridge  thereupon 
went  into  possession  thereof,  and  has  continued  to  possess  the  same 
and  reside  thereon  with  his  family  to  the  present  time,  making  valu- 
able improvements  at  much  labour  and  expense. 

"In  the  latter  part  of  the  year  1814,  the  said  Wallace  convened 
the  settlers  on  said  lands,  and  the  said  Samuel  Kellum,  among  others, 
at  the  house  of  Z.  Deans,  one  of  the  said  settlers,  the  said  Putnam 
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Catlin  being  al^o  present,  at  which  time  it  was  agreed  between  (he 
said  Wallace  and  the  settlers,  (hat  deeds  should  be  immediately  exe- 
cuted to  the  said  settlers,  and  bonds  and  mortgages  given  by  them 
to  secure  the  payment  of  the  purchase  money,  according  to  the 
tenor  and  effect,  of  the  above  mentioned  contract ;  and  Wallace  then 
directed  said  Catlin,  who  held  a  letter  of  attorney  from  him  with 
full  power  to  convey  lands,  to  make  and  execute  the  deeds  and  receive 
the  securities,  which  Catlin  declined  doing  under  the  pretence  that 
he  was  going  to  be  absent,  and  could  not.  attend  to  it.  Wallace  then 
promised  and  agreed  to  make  and  execute  the  deeds  forthwith,  and 
cause  them  to  be  delivered,  which  was  not  done. 

"On  the  9th  of  February  1814,  in  pursuance  of  the  contract  by 
them  previously  made  with  the  said  John  B.  Wallace,  as  above  is 
set  forth,  and  in  fulfilment  thereof,  the  said  executors  named  in  the 
last  will  and  testament  of  the  said  Henry  Drinker,  conveyed  to  the 
said  John  B.  Wallace  the  legal  title  to  the  said  twenty-two  tracts  of 
land,  and  the  said  John  B.  Wallace,  on  the  2d  day  of  December  in 
the  year  last  aforesaid,  conveyed  the  same  to  Horace  Binney  in  trust 
to  and  for  the  sole  and  separate  use  of  Susan  Wallace,  the  wife  of 
the  said  John  B.  Wallace,  with  power  to  sell  and  convey  the  same. 
And  the  said  Horace  Binney,  by  virtue  of  the  said  power  to  sell  and 
convey  contained  in  said  deed,  on  the  8th  of  December,  in  the  year 
last  aforesaid,  for  and  in  consideration  of  the  sum  of  18,000  dollars 
to  him  secured  to  be  paid  by  the  said  John  W.  Robinson,  by  deed 
indented,  granted  and  conveyed  the  said  twenty-two  tracts  of  land 
to  the  said  John  W.  Robinson  in  fee  :  and  the  said  John  W.  Robin- 
son, to  secure  the  payment  of  the  purchase  money,  then  executed 
his  bond  to  the  said  Horace  Binney  in  the  penal  sum  of  36,000  dol- 
lars ;  and  a  mortgage  of  the  said  twenty-two  tracts  of  land  in  the 
usual  and  customary  foim,  which  is  the  same  mortgage  on  which 
this  suit  is  brought,  it  having  been  duly  assigned  and  transferred  to 
the  said  Putnam  Catlin  on  the  29ih  day  of  October  1821.  And  the 
said  John  W.  Robinson,  on  the  said  8th  day  of  December  1814, 
made  a  declaration  under  his  hand  and  seal  to  the  effect  following,  to 
wit :  that  whereas  the  said  John  B.  Wallace  had  made  divers  con- 
tracts with  settlers  on  the  said  lands  for  parts  or  parcels  thereof,  to 
the  completion  of  which  he  was  liable;  he,  the  said  Robinson,  acknow- 
ledged that  he  took  the  said  lands  subject  to  such  contracts,  and 
engaged  for  himself,  his  heirs  and  assigns,  to  fulfil  and  complete  the 
same,  no  mention  being  made  of  such  contracts,  at.  his,  the  said  Ro- 
binson's request,  that  the  deeds  of  conveyance  to  him  might  be  clear 
and  general,  on  the  face  of  them. 

"  On  the  22d  of  October  1818,  the  said  Robert  Eldridge  tendered  to 
the  said  John  W.  Robinson  the  whole  amount  of  the  purchase  mo- 
ney, and  interest  due  on  said  contract,  for  his  lot  of  land,  which 
Robinson  counted,  admitted  the  amount,  and  made  a  memorandum 
thereof,  but  refused  to  accept. 

"  On  the  10th  of  November  1818,  the  said  Robert.  Eldridge  paid  the 
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said  J.  W.  Robinson,  on  nccount  of  his  said  lot  of  land,  175  dollars, 
and  took  said  Robinson's  receipt  therefor;  and  subseqnenily  paid  the 
whole  balance  due  on  said  contract  (o  said  Robinson. 

"  And  the  s;iid  Robert  Eldridge  will  furl  her  give  in  evidence,  that 
the  said  John  W.  Robinson,  having  made  divers  and  large  payments 
to  the  said  Horace  Binney  and  Puinam  Cailin  in  part  payment  of 
his  said  bond  and  mortgage,  of  moneys  received  by  him  from  the 
purchasers  of  parcels  of  the  said  lands,  sometime  in  the  month  of 
November  1826  entered  into  an  agreement  with  the  said  Putnam 
Catlin,  whereby  the  said  John  W.  Robinson  was  released  and  dis- 
charged from  the  payment  of  the  residue  of  the  said  debt,  so  secured 
by  his  bond  as  aforesaid,  and  of  all  the  interest  which  might  have 
accrued  thereon  and  remained  unpaid,  and  also  of  and  from  the  pay- 
ment of  all  such  sums  of  money  as  he  had  received  from  the  pur- 
chasers of  parts  and  parcels  of  the  said  twenty-two  tracts  of  land, 
and  had  not  previously  paid  over  to  the  said  Horace  Binney  and 
Putnam   Cailin.     And  it  was  also  stipulated  and  agreed,  that  the 
said  John  W.  Robinson  should  deliver  up  to  the  said  Puinam  Catlin 
all  and  every  one  of  the  mortgages,  bonds,  notes  and  other  securities 
held  by  him  for  the  payment  of  money  of  the  said  purchasers,  and 
also  all  title  papers,  agreements  and  contracts  relating  to  said  lands, 
and  confess  a  judgment  in  this  case  on  the  said  mortgage,  which 
agreement,  was  duly  carried  into  effect  by  the  said  parlies.     A  judg- 
ment having  in  pursuance  of  said  last  mentioned  agreement  been 
confessed  as  aforesaid  on  the  said  mortgage,  by  the  said  John  B. 
Wallace,  without  any  notice  to  the  said  Robert  Eldridge,  a  certain 
writ  of  lev ari  facias  was  issued   thereon,  commanding  the  sheriff  of 
said  county  to  sell  the  said  twenty-iwo  tracts  of  land  in  the  usual 
form  ;  in  obedience  to  which  writ  he  sold  the  same  to  the  said  Put- 
nam Catlin,  and  on  the  5th  of  December,  in  the  last  mentioned  year, 
conveyed  the  same  to  the  said  Putnam  Catlin  in  fee,  for  the  nominal 
consideration  of  5000  dollars,  no  part  thereof  being  paid.     And  the 
said  Putnam  Catlin,  on  the  2d  day  of  April  1827,  made  a  declaration 
in  writing,  under  his  hand  and  seal,  reciting  the  said  purchase  and 
conveyance  to  him  by  the  said  sheriff,  and  declaring  that  he  did  pur- 
chase and  take  all  and  singular  the  said  twenty-two  tracts  of  land, 
and  that  he  continued  to  hold  the  same  in  trust  for  and  to  the  bene- 
fit of  the  said  Susan  Wallace  and  her  heirs  and  assignees,  *  except- 
ing such  tracts  or  parts  of  tracts  as  had  been  duly  released  from  the 
general  mortgage  of  the  said/ John  W.  Robinson  to  Horace  Binney, 
and  such  tracts  or  parts  of  tracts  as  had  been  previously  sold  by  the 
said  John  B.  Wallace  previous  to  the  date  of  said  mortgage,  and 
were  excepted  at  the  sale  by  the  sheriff;'  which  declaration  was 
duly  recorded  in  the  office  for  recording  of  deeds  in  and  for  said 
count  v,  on  the  the  3d  day  of  April  in  the  year  last  aforesaid.     And 
that  the  said  Putnam  Catlin,  on  the  10th  day  of  July  1828,  by  deed 
indented,  fraudulently  conveyed  the  said  twenty-two  tracts  of  land 
to  one  Supan  P.  Bradford,  except  such  farms  thereon  as  the  said  Put- 
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nam  Catlin  had,  by  deeds  executed  and  recorded,  conveyed  to  the 
several  purchasers  thereof,  to  the  use  of  the  said  Susan  P.  Bradford, 
her  heirs  and  assignees  for  ever. 

"  And  the  said  Robert  Eldiidge  will  further  give  in  evidence,  that 
since  the  4th  of  May  1826  he  has  had  notice  that  the  said  John  B.Wal- 
lace, prior  to  the  date  of  the  conveyance  to  him  by  the  executors  of 
the  last,  will  and  testament  of  the  said  Henry  Drinker,  to  wit,  on  the 
3d  of  September  1805,  entered  into  an  article  of  agreement  with  the 
Corporation  for  the  relief  of  poor  and  distressed  Presbyterian  ministers, 
and  of  the  poor  and  distressed  widows  and  children  of  Presbyterian 
ministers,  for  the  purchase  of  divers  tracts  of  land,  and  among  others 
the  said  twenty-two  tracts  of  land,  for  the  price  or  sum  of  1  dollar  an 
acre;  which  article  of  agreement  recited,  that  whereas  the  said  twen- 
ty-two tracts  of  land  were  claimed  by  the  said  Henry  Drinker,  and 
it  being  uncertain  whether  his  title  or  that  of  the  corporation  was 
the  better,  the  said  John  B.  Wallace  covenanted  and  agreed  that  he 
would,  at  his  own  expense,  take  the  steps  necessary  to  have  the 
rights  decided,  and  if  the  decision  were  in  favour  of  the  corporation, 
they  were  to  convey  the  same,  or  so  much  as  should  be  recovered,  to 
the  said  John  B.  Wallace  in  fee,  and  that  he  should  give  the  corpo- 
ration a  bond,  with  a  warrant  to  confess  judgment,  to  secure  the  pay- 
ment of  the  purchase  money,  which  agreement  and  covenants  have 
not  been  complied  with  nor  fulfilled  by  the  said  John  B.  Wallace; 
whereby  the  said  lands  are  incumbered  to  the  amount  of  the  said 
purchase  money  and  interest,  no -part  thereof  having  been  paid." 

To  the  admission  of  this  evidence  the  plaintiff  objected,  but  the 
court  overruled  the  objection  and  admitted  it ;  to  which  exception 
was  taken.  The  court  below  were  of  opinion,  that  the  evidence 
given  was  a  good  defence  for  the  terre-tenant,  and  so  instructed  the 
jury,  who  found  verdicts  for  them,  upon  which  judgments  were  ren- 
dered. 

Conyngham,  for  plaintiff  in  error. 
Jessup  and  Williston,  contra. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — In  Auwater  v.  Mathiot,  9  Serg.  fy  Rawle  402,  we 
have  the  origin  of  a  principle  which  resolves  all  difficulties  in  cases 
like  the  present.  It  was  there  determined  that,  the  interest  of  a  ven- 
dee, being  in  proportion  to  the  amount  of  purchase  money  actually 
paid,  is  separately  bound  by  a  judgment,  and  may  be  separately  sold 
on  an  execution,  leaving  the  legal  estate,  and  so  much  of  the  equit- 
able estate  as  has  not  been  paid  for,  untouched  in  the  vendor.  The 
converse  of  that  proposition  received  the  sanction  of  this  court  in 
M'Mullen  v.  Wenner,  16  Serg.  fy  Rawle  20,  where  it  was  determined 
that«a  judgment  against  the  vendor  binds  the  legal  estate  but  to  the 
value  of  the  unpaid  purchase  money,  and  consequently  that  just  so 
much  could  be  levied  and  sold.  And  in  Purviance  v.  Lemmon,  16 
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Serg.  <$•  Rawh  294,  it  was  held  llmi  the  purchaser  under  a  judgment 
against  either,  like  a  purchaser  from  either  by  voluntary  convey- 
ance, succeeds  but  lo  the  interest  which  (he  debtor  had  power  to  in- 
cuniber  or  part  with  ;  consequently  that  purchasers  respectively  from 
the  vendor  and  vendee,  succeed  but  to  their  rights  and  responsibili- 
ties, the  one  being  entitled  to  call  for  the  purchase  money  as  the 
representative  of  the  vendor,  and  the  other  being  entitled  to  call  for 
a  conveyance  as  the  representative  of  the  vendee.  These  principles 
have  been  cast  upon  us  by  our  want  of  a  court  of  chancery,  and  con- 
sequent departure  from  a  rule  of  the  common  law,  by  which  a  judg- 
ment and  execution  operate  but  upon  legal  estates.  But  neither  of 
the  original  parties  has  a  pretext  to  step  between  the  other  and  his 
creditor  who  proposes  to  sell,  not  the  land,  but  his  debtor's  interest 
in  it,  leaving  the  residue  untouched.  The  nature  of  this  ownership 
of  distinct  but  concurrent  interests  which  either  party  may  inc umber 
by  judgment  or  mortgage  without  disturbing  the  ownership  of  the 
other,  seems  to  have  been  strangely  misconceived  in  the  court  be- 
low, else  it  would  have  been  perceived  that  it  is  decisive  of  the  cause. 
It  seems  to  have  been  thought  that  a  sale  on  a  levari  facias  divests 
all  minor  and  derivative  interests,  without  considering  that  a  judicial 
sale  extinguishes  but  liens,  and  not  estates.  A  judgment  against 
a  tenant  in  common  affects  not  the  estate  of  his  co-tenant ;  and  here 
the  parties  had  in  fact  an  interest  in  common  in  proportion  to  the 
amount  of  the  purchase  money  paid  or  withheld.  When  Mr  Wallace 
conveyed  these  lands  to  Mr  Binney  on  certain  trusts,  a  part  of  them 
were  incumbered  with  contracts  of  sale  made  with  settlers  upon  them 
by  the  agent  of  the  original  proprietor,  and  ratified  by  Mr  Wallace 
at  the  time  of  his  own  purchase.  As  a  trustee  with  notice,  Mr  Bin- 
ney held  the  legal  title  subject  to  these  contracts;  and  they  might 
have  been  enforced  against  him  on  payment  of  the  purchase  money, 
or  other  performance  of  the  conditions  prescribed.  What  then  did  he 
part  with  when  he  sold  to  Mr  Robinson,  and  what  did  he  take  back 
as  a  pledge  1  Exactly  the  estate  he  had  received  from  Mr  Wallace, 
incumbered  with  the  contracts  of  sale  as  it  was  when  he  received 
it;  and  he  could  sell  no  more  on  his  mortgage.  A  purchaser  under 
the  levari  facias,  with  notice  from  the  possession  of  the  settlers,  would 
take  the  legal  title  of  the  original  proprietor  subject  to  the  contracts 
with  which  he  incumbered  it,  and  subject  to  the  equities  with  which 
it  was  affected  when  Mr  Wallace  transferred  it  by  the  deed  of  settle- 
ment. How  then  can  the  settlers  object  to  an  execution  of  the  mort- 
gage, by  which  the  vendee  under  the  judgment  is  put  in  the  place 
of  the  mortgagee  1  It  is  said  that  the  substitution  of  another  for  Mr 
Robinson,  who  is  alleged  to  have  been  authorised  by  the  terms  of 
his  purchase  to  receive  their  money,  might  involve  them  in  a  mis- 
payment.  I  am  unable  to  see  that.  A  payment  that  would  exone- 
rate the  land  in  the  hands  of  the  mortgagee,  would  exonerate  it  also 
in  the  hands  of  a  purchaser  under  his  judgment.  But  what  is  the 
supposed  authority  of  Mr  Robinson  to  receive  ?  Taking  his  written 
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declaration  to  be  the  act  of  both  parlies,  it  shows  but  a  ratification  of 
the  preceding  contracts,  and  an  agreement  to  execute  them,  which 
was  entirely  proper  as  the  legal  title  was  in  him  as  to  third  persons. 
But  there  is  nothing  so  absurd  in  any  part  of  the  agreement  as  the 
reservation  of  an  authority  that  would  have  converted  the  real  into 
personal  security,  and  deprived  the  mortgage  of  its  intended  effect. 

The  root  of  all  the  blunders  in  the  cause  seems  to  have  been  a 
notion  that  the  settlers  have  a  right  to  come  in  as  terre-tenants, 
though  they  claim  paramount  (he  mortgage.  The  right  of  a  bare 
occupant  to  interpose  was  considered  in  Clmhoon  v.  Hollenback,  16 
Serg.  4"  Rawle  425,  and  Clippinger  v.  Miller,  1  Penns.  Rep.  71,  in 
which  the  English  doctrine  that  none  can  be  admitted  to  defend 
who  would  not  be  prejudiced  by  the  judgment,  was  re-asserted  on  the 
foundation  of  authority  and  common  sense :  consequently  he  who 
may  come  in  as  a  terre-tenant  must  have  an  estate  from  the  incum- 
brancer,  which  might  be  bound  by  the  incumbrance,  whether  judg- 
ment, mortgage  or  recognizance.  Why  must  all  the  terre-tenants 
be  warned  ]  Simply  because  they  are  all  bound  to  contribute  to  a 
common  burthen.  To  the  mortgage,  therefore,  the  settlers  had  no 
defence  to  make.  Not  desiring  to  have  the  land  for  nothing,  it  was 
indifferent  to  them  whether  the  legal  title  were  to  remain  in  the 
mortgagee  or  to  be  united  to  the  equity  of  redemption  in  the  person 
of  a  purchaser,  as  their  right  under  the  contract,  with  the  original 
proprietor  would  be  equally  available  against  either.  Why  then 
should  the  judgment  have  been  opened  to  let  them  in  ]  Of  pay- 
ments to  Robinson,  even  conceding  that  such  may  have  been  made, 
they  can  have  the  benefit,  at  the  hearing  of  their  bill,  to  enjoin  the 
purchaser  from  proceeding  on  his  judgment  in  ejectment.  Perform- 
ance of  their  part  of  the  contract  may  avail  them  there,  but  it  cannot 
prejudice  those  who  stand  in  the  place  of  the  mortgagee  here. 

But  dismissing  all  further  consideration  of  the  error  committed  in 
respect  to  the  parties  and  the  substance  of  the  proposed  defence,  it 
would  be  sufficient  to  show  the  illegality  of  the  proceeding,  that  the 
judgment  was  opened  after  the  power  of  the  court  over  it  was  at  an 
end.  It  was  rendered  at  November  term  1826;  and  the  premises 
were  sold  on  a  levari  facias  to  the  succeeding  term.  At  November 
term  1829,  the  settlers  obtained  a  rule  to  show  cause  why  the  judg- 
ment should  not  be  opened  and  they  let  into  a  defence,  which  was 
made  absolute  at  the  next  term,  the  purchaser  having  in  the  interval 
recovered  in  ejectment  against  them  on  his  legal  title,  which  it  was 
their  object  to  destroy.  Now  it  is  in  vain  to  say  that  this  was  done 
in  the  exercise  of  a  judicial  discretion  which  is  not  a  subject  of  re- 
vision here.  The  day  of  discretion  was  past.  It  is  undoubtedly 
true  in  the  abstract,  that  the  opening  of  a  judgment  is  not  a  matter 
for  correction  on  a  writ  of  error ;  out  it  is  also  true  that  for  excess  of 
power  the  act  may  be  annulled.  This  seems  to  have  been  recognized 
in  Bailey  v.  Musgrave,  2  Serg.  fy  Rawle  220,  where  an  amendment 
after  verdict  was  held  not.  to  be  cognizable  on  writ  of  error,  only 
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because  the  court  had  not  exceeded  its  power ;  and  the  principle  was 
stilt  more  distinctly  announced  in  Huston  v.  Mitchell,  14  Serg.  fy 
Rawle  810,  where  the  court  below  had  opened  a  judgment  at  the 
term  succeeding  the  verdict.  "  I  shall  give  no  opinion,"  said  the 
chief  justice,  with  his  characteristic  caution,  "on  the  power  of  the 
common  pleas  to  set  aside  a  verdict  and  judgment,  and  order  a  new 
trial  on  a  motion  not  made  till  the  second  term  after  the  entry  of  the 
judgment.  But  granting,  for  the  sake  of  the  argument,  that  they 
have  the  power,  is  the  order  made  in  this  case  lawful  ?"  It  was  held 
to  be  unlawful,  because  it  did  not  amount  to  a  judgment  for  the  de- 
fendant, and  yet  left  the  plaintiff  without  the  means  of  proceeding  in 
his  suit.  Here,  then,  was  an  order  in  the  nature  of  a  final  judgment, 
reversed  for  excess  of  power  in  the  exercise  of  a  discretionary  func- 
tion. In  respect  to  the  power  to  set  aside  a  judgment  on  verdict,  and 
award  a  new  trial  at  a  subsequent  term,  when  the  record  had  ceased 
to  be  in  the  breast  of  the  court,  not  to  speak  of  my  own  recollection 
of  the  sentiments  of  the  judges  when  the  cause  came  up  at  consul- 
tation, it  is  not  difficult  to  say  what  gtound  would  have  been  taken 
had  the  cause  required  it;  and  I  mention  this  to  show  that  the 
guarded  terms  in  which  the  chief  justice  delivered  the  opinion  of  the 
court  were  not  dictated  by  any  doubt  of  the  principle.  I  will  not  say 
that  a  judgment  by  default,  or  on  confession,  may  not  be  opened  at 
a  succeeding  term  on  the  ground  of  a  defence  arising  subsequently, 
provided  it  do  not  interfere  with  rights  acquired  under  the  judgment 
by  third  persons  ;  but  it  must  be  obvious  that  it  would  be  attended 
with  extreme  danger,  if  the  security  of  lilies  founded  on  judicial  pro- 
ceedings might  be  invaded  by  (he  exercise  of  an  arbitrary  and  un- 
controllable discretion  of  the  courts  over  their  own  records.  The  act 
imposing  a  limitation  on  writs  of  error  would  be  of  little  account  if  an 
inferior  court  might  do  at  discretion  what  the  court  of  the  last  resort 
dare  not  do  by  an  exercise  of  its  legitimate  prerogative.  Nor  would 
the  act  to  prevent  purchasers  at  sheriff's  sales  from  being  dispossessed 
on  reversal  of  the  judgment,  afford  lhat  perfect  protection  it  was  in- 
tended to  do,  if  the  foundation  of  the  title  might  be  expunged  from 
the  record  by  an  act  of  power.  The  palpable  object  of  the  settlers 
is  to  destroy  the  title  which  passed  lo  the  purchaser  under  the  judg- 
ment on  the  mortgage  ;  and  any  order  or  proceeding  to  produce  that 
effect  violates  the  spirit  of  the  statute.  It  is  considered,  therefore, 
that  the  order  to  open  the  judgment  for  the  plaintiff,  and  the  judg- 
ment thereupon  rendered  for  the  defendants,  be  reversed  ;  and  that 
the  judgment  originally  rendered  for  the  plaintiff  be  affirmed. 
Judgment  accordingly. 
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Myers  against  Hodges. 

A  contract,  by  an  administrator,  to  sell  the  real  estate  of  hie  intestate,  for  a 
certain  sum  and  on  certain  terms  of  payment,  and  that  he  will  make  the  title 
through  the  medium  of  the  orphan's  court,  is  void,  and  no  action  can  be  main- 
tained  for  a  breach  of  its  provisions. 

WRIT  of  error  to  the  court  of  common  pleas  of  Bradford  county. 

Lyman  H.  Hodges  brought  this  action  on  the  case  against  Wil- 
liam Myers  and  John  F.  Satterlee,  to  recover  damages  for  breach  of 
conduct.  The  defendants  were  administrators  of  Harry  Spalding 
deceased,  who  died  intestate,  seised  of  real  estate.  In.  January  1832, 
the  following  proposition  and  agreement  were  executed  by  the  plain- 
tiff and  defendants. 

Lyman  H.  Hodges  proposes  to  William  Myers,  Esq.  and  John  F. 
Satterlee,  administrators  of  the  estate  of  Colonel  Harry  Spalding,  to 
purchase,  upon  the  following  terms,  the  home-farm  of  the  said 
deceased,  adjoining  the  north  limits  of  the  borough  of  Towanda, 
containing  about  eighty  acres,  more  or  less,  now  in  the  occupancy 
of  Zenos  Thomas.  Said  Lyman  H.  Hodges  offers  to  pay  down,  in 
cash,  as  the  purchase  of  the  said  farm,  as  soon  as  a  title  shall  be 
made  for  the  same,  which  is  to  be  at  or  before  the  next  May  court 
for  Bradford  county.  Possession  to  be  given  the  1st  of  April  next : 
said  Hodges  to  enter  as  tenant,  paying  the  rent  of  50  cents  until  the 
said  May  court :  the  said  administrators  having,  until  the  week  of 
the  next  court  in  Towanda,  to  accept,  or  refuse  this  proposition,  and 
being  at  liberty  to  reserve  the  burying  ground  and  privileges,  con- 
sisting of  half  an  acre  and  a  road  to  the  same,  from  the  sale. 

The  administrators,  in  case  of  accepting  this  proposition,  will  com- 
mence the  necessary  proceedings  in  the  orphan's  court,  for  the  pur- 
pose of  making  title  by  public  sale,  at  which  the  said  Hodges  is  to 
bid  the  said  sum  of  2000  dollars,  and  if  that  shall  be  the  highest 
sum  bid  for  the  same,  the  said  Hodges  shall  have  a  deed  for  the 
same,  conveying  a  good  title.  On  condition  that  the  administrators 
comply  with  this  agreement,  and  the  said  Hodges  shall  fail  on  his 
part,  then  the  said  Hodges  shall  pay  all  costs  and  damages  accruing 
to  the  said  administrators,  whose  assent  to  this  agreement  is  to  be 
testified  by  their  signing  this  agreement.  Witness  the  hands  of  the 
parties  this  31st  January  1832.  If  the  said  Hodges  should  not  com- 
ply with  this  proposition  on  his  part,  he  is  to  keep  the  said  place  for 
the  year  commencing  on  the  1st  of  April  next,  upon  the  terms  of 
paying  112  dollars  rent  for  the  same,  on  the  same  conditions  as  those 
prescribed  in  the  lease  to  the  present  occupant,  Zenos  Thomas. 

On  the  1st  of  February  1832,  the  administrators  petitioned  (he 
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orphan's  court,  and  the  court  made  an  order  of  sale,  directing  three 
insertions  in  the  papers,  and  six  notices  to  be  stuck  up,  one  on  the 
premises,  and  five  in  the  public  places  of  the  county.  The  sale  took 
place  on  the  31st  of  March  1832,  the  time  appointed,  to  the  plaintiff, 
at  the  sum  of  2000  dollars,  he  being  the  highest  bidder.  On  the 
8th  of  May  1832,  the  administrators  reported  this  sale  to  the  court, 
but  stated  that  the  five  notices  had  not  been  put  up.  The  court  there- 
upon set  aside  the  sale,  and  continued  the  order,  and  another  sale 
took  place  in  September  1832,  when  Obadiah  Spalding  became  the 
purchaser,  at  the  sum  of  2251  dollars,  and  this  sale  was  confirmed 
by  the  court. 

The  declaration  contained  two  counts.  In  the  first,  the  breach 
alleged  was,  that  though  the  defendants  commenced  proceedings,  as 
administrators,  in  the  orphan's  court,  yet  they  neglected  their  duty 
in  not  causing  publication  and  notice  of  sale  to  be  given,  as  by  the 
order  of  court  they  were  required  to  do;  by  reason  whereof  their 
proceedings  to  effect  a  sale  were  set  aside,  by  order  of  the  court,  on 
the  12th  of  May  1832,  and  the  defendants  refused  to  execute  a  deed 
to  the  plaintiff.  In  the  second  count,  the  plaintiff  alleged  that  the 
defendants,  on  the  llth  of  September  1832,  again  exposed  the  pre- 
mises to  public  sale,  in  pursuance  of  the  order  of  the  court,  and  the 
plaintiff  again  bid  2000  dollars,  and  offered  to  pay  the  said  sum  in 
cash,  yet  the  defendants  procured  a  person  to  bid  at  the  sale  on  their 
behalf,  above  the  sum  of  2000  dollars,  and  afterwards  refused  to 
execute  a  deed  to  the  plaintiff. 

On  the  trial  it  was  a  subject  of  dispute  whose  fault  it  was  that 
the  notices  were  not  put  up.  The  plaintiff  produced  evidence  to 
show  that  Myers,  one  of  the  defendants,  engaged  to  put  them  up, 
but  neglected  to  call  for  them.  The  defendants  called  witnesses  to 
disprove  this,  and  to  show  that,  in  practice,  the  clerk  of  the  court 
had  always  attended  to  it.  It  appeared,  in  evidence,  that  the  plain- 
tiff took  possession  on  the  1st  of  April,  made  and  repaired  the  fences, 
and  afterwards  tendered  the  50  cents  rent.  He  also,  at  May  court, 
tendered  the  2000  dollars  to  Myers,  who  refused  to  receive  it,  stating 
that  there  was  an  illegality  in  the  sale,  and  that  the  court  would  set 
aside  the  proceedings. 

Evidence  was  also  given,  that  Myers  solicited  persons  to  bid  at 
the  second  sale,  some  of  whom  bid  upwards  of  2000  dollars ;  and  that 
he  directed  the  crier  to  hold  on  for  a  high  price,  and  said  it  ought 
not  to  go  for  less  than  2500  dollars.  It  also  appeared  that  one  bid- 
der declined  going  on  with  his  bids,  from  a  reluctance  to  bid  against 
Hodges:  and  that  Hodges  prevented  another  person  from  coming 
to  the  sale  by  desiring  a  friend  of  his  to  request  him  not  to  come. 
A  verdict  passed  in  favour  of  the  plaintiff  for  the  sum  of  348  dollars, 
and  judgment  was  rendered  thereon. 

Overton  and  Conyngham,  for  plaintiff  in  error,  contended  that  the 
contract  was  against  the  policy  of  the  law,  and  void.  Cited  Duling, 
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v.  Ward,  6  Johns.-  Rep.  194 ;  Wilford  v.  Harlan,  8  Johns.  Rep.  444; 
Briggs  v.  Tillotson,  8  Johns.  Rep.  304 ;  Thompson  v.  Davies,  13 
Johns.  Rep.  114. 

Williston,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — Several  points  were  presented  to  the  court  below, 
on  behalf  of  the  defendants,  and  error  is  assigned  in  the  answers  of 
the  court.  In  none  of  them,  however,  does  it  appear  that  the  court 
have  erred,  except  in  their  answer  to  the  first  point ;  and  we  are  of 
opinion  that  they  ought  to  have  directed  the  jury,  that  no  action 
was  maintainable  on  this  contract. 

An  administrator  has,  by  law,  no  interest  in  the  real  estate  of  the 
intestate.  Where  the  personal  estate  is  insufficient  to  pay  the  debts 
of  the  deceased,  and  to  maintain  and  educate  his  children,  the  or- 
phan's court,-on  the  petition  of  the  administrator,  and  his  exhibiting 
an  inventory,  appraisement  and  account  of  debts,  may  order  the 
public  sale  of  so  much  of  the  real  estate  as  they  may  deem  neces- 
sary for  these  purposes,  and  in  that  event  the  deed  is  to  be  made  by 
the  administrator,  and  the  proceeds  received  by  him.  This  is  the 
whole  authority  vested,  by  law,  in  the  administrator ;  and  it  is  plain 
that  lie  is  merely  an  officer  designated  by  law  for  a  special  purpose, 
and  clothed  with  a  particular  trust.  He  ought  not,  therefore,  to  be 
permitted  to  enter  into  a  private  contract  that  may  interfere  with 
the  duties  prescribed  by  law.  If  the  obligations  created  by  such 
contract  are  no  more  than  those  already  imposed  by  law>the  agree- 
ment is  nugatory  :  if  they  differ,  they  may  interfere  with  his  lawful 
duties,  and  affect  the  interests  of  others  for  whom  he  is  appointed  to 
act.  By  the  contract,  in  the  present  case,  the  administrators  engage 
to  sell  for  cash ;  fix  the  time  of  sale  and  of  executing  the  deeds  ;  and 
agree  that  Hodges,  en  bidding  2000  dollars,  shall  have  a  good  title, 
if  no  other  person  bids  beyond  that  sum.  But  the  terms  of  sale,  as 
well  as  the  property  necessary  to  be  sold,  and  the  necessity  of  selling 
it,  are,  by  law",  to  be  determined  by  the  court,  not  by  the  adminis- 
trator. Unforeseen  circumstances  may  occur  to  render  a  modifica- 
tion of  these  arrangements  necessary  and  proper,  or  to  show  that 
the  price  agreed  on  is  below  the  real  value  ;  and  in  such  case  the 
interests  of  the  estate  would  require  a  course  of  conduct  in  collision 
with  that  stipulated  by  the  contract.  After  a  sale  is  ordered,  it  is 
certainly  the  right,  if  not  the  duty  of  the  administrator,  to  procure 
bidders  for  the  property,  and  obtain  the  highest  price.  But  to  do  so 
after  such  a  contract  as  the  present,  would  be  a  violation  of  the 
contract,  if  the  purchase  was  thereby  defeated.  It  has  been  held, 
that  if  two  persons  agree  not  to  bid  against  each  other  at  auction, 
and"  that  each  should  participate  in  a  purchase  by  one,  such  agree- 
ment is  void,  as  being  against  the  policy  of  the  law,  which  requires 
that  public  sales  shall  be  fair  and  free.  6  Johns.  194 ;  8  Johns.  444 ; 
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13  Jolws.  114.  That  principle  applies  to  the  present  case  :  because, 
by  virtue  of  the  agreement  between  the  plaintiff  and  defendants,  it 
is,  in  effect,  stipulated,  that  the  administrators  shall  not,  under  any 
circumstances,  endeavour  to  procure  a  higher  price,  however  right 
or  proper  it  would  otherwise  be  to  do  so.  A  sheriff  selling  under  a 
venditioni  exponas,  or  a  master  in  chancery  under  an  order  of  court, 
would  not  be  permitted  to  give  an  undue  preference  to  one  person, 
by  suppressing  exertions  to  procure  the  highest  price,  or  inducing  a 
peremptory  sale  at  a  fixed  time.  The  law  is  jealous,  when  it  entrusts 
an  officer  with  the  execution  of  a  duty,  that  he  shall  be  governed 
solely  by  its  own  regulations.  Private  contracts  are  properly  appli- 
cable only  to  dealings  with  a  man's  own  rights,  or  acts  done  under 
a  private  authority. 

The  present  case  is  a  striking  instance  of  the  consequences  result- 
ing from  such  contracts.  For  one  breach  relied  on  was,  that  at  the 
second  sale  the  administrator  procured  a  person  to  bid  beyond  the 
2000  dollars,  which,  though  a  breach  of  the  contract,  was  mani- 
festly for  the  benefit  of  the  creditors  and  children.  So,  it  became 
apparent  by.  the  second  sale,  that  notwithstanding  the  obstacles 
arising  from  the  events  which  had  occurred,  the  property  brought 
251  dollars  more  than  the  sum  contracted  for.  This  sum  was,  in 
all  justice  and  equity,  the  right  of  the  deceased's  creditors  and  repre- 
sentatives, and  not  of  the  plaintiff;  yet  he  seeks  to  recover  it,  under 
a  pretence  of  damages  occasioned  by  non  performance  of  the  agree- 
ment. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Overton  against  Gibson. 

A  settler  who  makes  his  improvement  by  mistake  or  otherwise,  on  land  pre- 
viously appropriated,  obtains  no  title  by  settlement  to  the  adjoining  tract,  over 
which  his  enclosure  extends. 

WRIT  of  error  to  Bradford  county. 

Ejectment  by  Mary  Overton  and  others  against  William  Gibson 
for  a  tract  of  land.  The  plaintiff's  title  was  founded  upon  an  actual 
settlement,  and  it  appeared  that  the  buildings  of  the  settler  made 
before  he  obtained  his  warrant,  were  not  upon  the  tract  in  dispute, 
but  on  an  adjoining  tract,  which  had  been  previously  appropriated. 
And  the  question  which  arose,  and  the  only  one  determined  by  this 
court  was  :  whether  an  improvement  made  by  mistake  or  otherwise 
on  land  previously  appropriated,  gives  a  title  to  land  adjoining,  over 
which  the  settler  extends  his  enclosures  1  The  court  below  (Her- 
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rick,  president)  was  of  opinion  that  the  plaintiffs  were  not  entitled 
to  recover,  and  the  jury  found  accordingly. 

Lewis,  for  plaintiffs  in  error. 
Williston,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  plaintiffs  claim  title,  by  virtue  of  an  application 
of  Thomas  Overton,  who  was  an  actual  settler,  and  by  sundry  mesne 
conveyances  to  them.  The  defendant  takes  defence  on  two  grounds. 
Firstly,  that  the  house  was  not  erected  on  the  property  in  dispute, 
but  upon  an  adjoining  patented  or  warranted  tract ;  and  secondly, 
he  says  it  is  an  island,  and  as  such  not  the  subject  of  settlement. 
The  first  is  a  question  of  law,  and  the  second  of  fact.  The  court 
charged  the  jury  in  favour  of  the  defendant  on  the  first  point ;  and  this 
made  the  second  immaterial ;  for  whether  it  was  an  island  or  not,  the 
plaintiffs,  under  the  charge,  were  not  entitled  to  recover.  The  ques- 
tion arises,  for  the  first  time  in  this  court,  whether  a  settler  who 
makes  his  improvements  by  mistake,  or  otherwise,  on  land  previously 
appropriated,  obtains  a  title  by  settlement  to  the  adjoining  tract, 
over  which  his  enclosure  extends.  At  a  circuit  court,  in  Union 
county,  it  was  ruled  that  such  improvements  gave  no  title.  This 
direction  was  submitted  to  by  the  counsel,  and  as  the  cause  was  not 
appealed,  I  mentioned  the  decision  lo  my  brethren,  all  of  whom 
assented  to  the  propriety  of  the  direction.  I  have  since  reflected  on 
the  decision,  and  I  am  satisfied  the  point  was  properly  ruled. 

No  warrants  shall  issue  (act  of  the  30lh  December  1786)  from  the 
land  office  of  this  state,  for  any  tract  of  land  on  which  a  settlement 
is  made,  unless  to  such  person  or  persons,  respectively,  who  have 
made  the  settlement,  or  their  legal  representatives,  &c. ;  and  if  any 
such  warrant  shall  issue,  otherwise  than  aforesaid,  it  shall  be  deemed 
to  have  issued  by  surprize,  and  shall  be  of  no  avail  in  law. 

By  a  settlement  shall  be  understood  (same  act)  an  actual,  per- 
sonal, resident  settlement,  with  a  manifest  intention  of  making  it  a 
place  of  abode  and  the  means  of  supporting  a  family,  continued  from 
time  to  time,  unless  interrupted  by  the  enemy,  or  going  into  the 
military  service  of  the  country  during  war. 

In  the  act  of  22d  September  1794,  second  section,  it  is  enacted, 
that  no  application  shall  be  received  at  the  land  office  for  any  land, 
in  this  commonwealth,  except  for  such  lands  whereon  a  settlement 
has  been,  or  hereafter  shall  be,  made,  grain  raised,  and  a  person  or 
persons  residing  thereon.  These  acts,  in  force  at  the  time  of  Over- 
ton's  application,  are  in  pctri  malma,  and  their  construction  must 
govern  this  cause.  The  act  of  the  30th  December  1786,  is  man- 
datory. No  warrants  shall  issue,  &c.,  for  any  tract  of  land  on  which 
a  settlement  has  been  made,  unless  to  such  person  as  has  made  the 
settlement,  &c.  The  act  then  defines  a  settlement,  and  concludes 
by  enacting  that  if  any  warrant  shall  issue  otherwise  than  as  afore- 
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said,  it  shall  be  deemed  to  have  issued  by  surprise,  and  shall  be  of 
no  avail  in  law.     The  act  of  the  22d  September  1794,  is  equally 
strong  and  imperative  in  its  provisions.     No  application  shall  be  re- 
ceived at  the  land  office,  &c.  for  any  lands,  &c.  except  for  lands  on 
which  a  settlement  has  been  made,  grain  raised,  and  a  person  or 
persons  residing  thereon.     With  no  propriety  of  language  can  it  be 
said  that  a  person  was  residing  on  the  tract  in  dispute,  or  that  there 
was  an  actual,  personal,  resident  settlement ;  and  whatever  may  have 
been  the  intention  of  settling,  that  can  make  no  difference,  as  the 
requisitions  of  the  act  must  be  complied  with.    The  acts  are  intended 
to  give  a  right  of  preemption  to  settlers,  and  therefore  enact  that  the 
settlement  shall  be  upon  vacant,  and  not  upon  warranted  land.     The 
commonwealth  takes  no  part  in  the  inception  of  the  title  ;  the  officers 
of  government  receive  information  of  the  facts  from  the  settler,  and  act 
entirely  on  his  representations.    It  is,  therefore,  made  his  interest, 
as  well  as  his  duty,  to  make  a  faithful  representation,  under  the  se- 
vere penalty  ( hat  if  a  mistake  be  made  no  title  vests.    In  the  language 
of  the  act,  and  none  more  forcible  can  be  used,  the  warrant  is 
deemed  to  have  issued  by  surprise,  and  is  of  no  ayail  in  law.     And 
this  strictness  of  construction  is  necessary  as  a  guard  to  the  rights  of 
others,  by  preventing  carelessness  on  the  part  of  the  settler.     If  per- 
mitted to  remain  on  the  warranted  land,  the  settler  would  claim  title, 
by  the  act  of  limitation,  to  all  the  land  within  the  enclosures.     If 
ousted  from  the  possession  of  the  land    on  which  the  house  was 
erected,  he  would  hold  the  vacant  land  by  settlement,  and  thus  in 
his  hands  it  would  be  a  two-edged  sword, at  one  time  wielded  against 
the  commonwealth,  at  another  against  the  warrantee,  and  sometimes 
it  would  be  used  as  a  shield  against  both.     The  commonwealth,  in 
the  case  at  bar,  intended  to  grant  vacant  lands,  and  if  it  had  been 
truly  represented  to  the  officers  of  the  government,  that  there  was 
no  actual  resident  on  the  land  which  was  the  object  of  the  applica- 
tion, no  warrant  would  have  issued  at  all ;  and  this  is  strong  to  show 
that  if  such  a  state  of  facts  exist  no  title  ever  vested.     It  is  an  error 
to  suppose  that  it  is  a  case  of  forfeiture.     The  act  prescribes  that 
the  applicant  shall  make  an  actual,  personal  and  resident  settlement 
on  the  land,  and  until  this  condition  is  complied  with,  which  is  a 
precedent  condition,  no  title  vests.     The  counsel  insist  on  the  hard- 
ship of  the  case ;  but  argument,  from  a  presumed  hardship,  must 
always  be  received  with  great  caution.     It  is  not  for  the  courts,  on 
such  ground,  to  dispense  with  the  positive  provisions  of  an  act  of  as- 
sembly.    And,  besides,  there  is  no  greater  hardship  than  in  the  case 
of  a  warrantee  who,  by  mistake,  lays  his  warrant  on  land  previously 
appropriated.     I  know  nothing  more  pernicious  than  the  introduc- 
tion of  exceptions  to  general  rules,  on  the  ground  of  imputed  hard- 
ship to  individuals  in  a  particular  case.     The  laws  have  pointed  out 
with  precision,  the  manner  in  which  a  title  may  be  acquired  by 
settlement.     It  presents  no  difficulty  to  the  court,  and  imposes  no 
greater  hardship  than  ordinary  diligence  in  the  settler.     If,  however, 
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we  are  to  make  the  title  depend,  as  has  been  urged,  on  the  quo  animo 
with  which  the  settlement  was  made,  it  is  obvious  we  introduce  a 
rule  which,  from  its  nature,  must  be  uncertain,  difficult  of  proof,  and 
will  be  a  fruitful  source  of  litigation  and  fraud. 
Judgment  affirmed. 


Tharp  against  Smith. 

In  an  action  upon  a  mortgage  in  the  name  of  the  mortgagee,  for  the  use  of  a 
third  person,  against  the  mortgagor,  brought  at  the  instance  of  a  person  for 
whose  use  it  was  sued,  the  mortgagor  protested  against  his  claim  for  whose 
use  the  suit  was  brought,  and  against  the  suit  itself.  And  it  appearing  upon 
the  trial  that  the  mortgagee  was  himself  entitled  to  the  money  secured  by  the 
mortgage,  it  was  held  that  a  judgment  for  the  plaintiff  was  erroneous. 

WRIT  of  error  to  Tioga  county. 

This  was  a  scire  facias  upon  a  mortgage  by  Michael  R.  Tharp  for 
•the  use  of  Silas  Billings  against  Russel  Smith,  with  notice  to  Ste- 
phen Burlingame,  terre-tenant.  The  facts  necessary  to  understand 
the  only  principle  in  the  case,  are  sufficiently  stated  in  the  opinion 
•of  the  court. 

Persons,  for  plaintiff  in  error. 
JVilliston,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — George  Strawbridge  was  the  owner  of  certain  tracts 
or  parcels  of  land,  situate  in  the  county  of  Tioga.  Strawbridge  and 
wife,  on  the  24th  of  January  1822,  among  other  matters,  convey  all 
the  pieces  or  parcels  of  land  lying  in  the  said  county,  between  the 
farms  on  the  Cowenesque  river  and  line  of  the  state  of  New  York,  to 
Jonathan  D.  Ledyard.  On  the  6th  of  March  1822,  Ledyard  and 
wife  convey  the  said  property  to  Silas  Billings.  On  the  14th  of 
September  1822,  George  Strawbridge  conveys  all  his  property  to 
Henry  Simpson  and  John  Linn,  for  the  benefit  of  his  creditors,  who 
for  the  consideration  of  350  dollars  make  the  assignment,  convey- 
ance or  release  of  the  30th  of  April  1828.  By  this  deed,  the  as- 
signees, after  confirming  the  conveyance  made  by  •Strawbridge  to 
Ledyard,  and  Ledyard  to  Billings,  also  assign  to  him  each  and 
every  mortgage,  judgment,  bond,  note,  contract,  debt,  or  sum  of 
money,  the  consideration  whereof  has  arisen  out  of,  or  been  con- 
nected with,  the  sale  of  any  part  or  parts  of  said  tract  or  parcels  of 
land,  &c.  On  the  8th  of  August  1817,  George  Strawbridge  and 
Michael  W.  Tharp  enter  into  an  article  of  agreement,  in  which,  after 
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reciting  that  the  said  George  Strawbridge  was  the  owner  of  a  number 
of  mortgages,  bonds  and  judgments  arising  out  of  the  sale  of  lands  in 
Tioga  township,  in  the  intention  of  a  transfer  to  »»aid  Tharp,  it  is  co- 
venanted and  agreed  between  the  said  parties  that  a  deduction  of 
25  per  cent  shall  be  made  from  8494  dollars  64  cents,  the  estimated 
amount  of  said  bonds,  mortgages,  &c.,  by  which  is  left  the  sum  of 
6371  dollars  33  cents,  to  be  paid,  1000  dollars  at  the  signing  of  the 
article,  2000  dollars  on  the  1st  of  November  next  ensuing,  1685  dol- 
lars 87  cents  on  the  1st  of  May  next,  and  the  remaining  sum  of 
1684  dollars  86  cents  on  the  1st  of  November  1818,  at  the  city  of 
Philadelphia,  in  notes  then  current  at  their  par  value,  or  in  specie. 
At  the  time  of  the  last  payment,  the  said  George,  for  himself  and 
his  heirs,  covenants  arid  agrees  to  assign  over  and  transfer  to  the 
said  Michael  his  whole  right,  title  and  interest  to  the  said  security, 
by  a  full  and  sufficient  conveyance,  and  in  the  mean  time  to  autho- 
rize the  said  Michael  to  collect,  receive  and  apply  to  his  own  use  all 
or  aiiy  part  of  the  moneys  due  under  the  said  securities,  by  a  full 
and  ample  power  of  attorney,  and  the  possession  of  the  said  securi- 
ties. The  parties  then  state  the  object  of  the  agreement  to  be,  that 
the  said  George  shall  make  to  the  said  Michael  a  discount  of  25  per 
cent  for  prompt  payment ;  it  is  further  agreed,  that  in  case  of  non 
payment  for  one  month  after  the  times  and  dates  therein  before  men- 
tioned, damages  shall  accrue,  and  at  the  rate  of  said  discount  or  of  33§ 
per  cent  on  the  several  payments,  until  the  amount  of  the  original 
sum  first  above  mentioned.  They  further  agree  that  the  said  instal- 
ments, &c.,  shall  bear  an  interest  of  six  per  cent  from  the  time  of 
signing,  &c.  In  pursuance  of  said  agreement,  Strawbridge  delivered 
to  Tharp  the  several  securities  then  referred  to,  and  also  executed  a 
letter  of  attorney  to  him  dated  the  8th  of  August  1817.  Among 
the  securities  delivered  by  Strawbridge  to  Tharp  was  a  letter  dated 
8th  of  August  1813,  for  921  dollars  25  cents — Bethlehem  Thompson 
toGeorge  Strawbridge.  A  scire  facias  was  sued  out  on  this  mortgage, 
on  which  a  judgment  was  had  the  17th  of  February  1818.  A  levari 
facias  was  then  issued,  on  which  the  sheriff  on  the  16th  of  Septem- 
ber 1818  returned  that  "he  had  sold  the  within  tract  to  Michael  R. 
Tharp  for  1000  dollars,"  for  which  the  sheriff  made  him  a  deed.  On 
the  25th  of  June  1819,  Tharp  conveyed  one  hundred  and  forty-four 
acres  twelve  perches,  part  of  the  above  property,  to  Russel  Smith, 
for  the  consideration  of  1895  dollars.  And  the  same  day  Russel 
Smith  gave  a  mortgage  on  said  property  to  secure  the  payment  of 
997  dollars  4  cents,  with  interest,  &c. ;  also  another  mortgage  of  the 
same  date  for  898  dollars  16  cents,  with  interest,  £c.  On  the  30th 
of  July  1830,  Silas  Billings  suggests,  on  the  margin  of  the  record, 
that  these  mortgages  and  the  moneys  therein  mentioned  are  for  his 
use.  To  enforce  this  claim,  these  suits  are  brought  against  Russel 
Smith,  the  mortgagor,  with  notice  to  Stephen  Burlingame,  terre-te- 
nant  of  the  land  by  purchase  from  Russel  Smith.  The  defendants 
deny,  as  does  Tharp,  who  has  filed  a  protest  on  the  record,  the  title  of 
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the  plaintiff  to  the  mortgages  in  suit.  A  number  of  questions  have 
been  made  and  argued  by  the  counsel,  on  which  the  court  decline 
at  this  time  to  give  any  opinion.  The  view  which  the  court  takes 
of  one  point  in  the  cause,  makes  it  unnecessary  ;  as  we  are  unani- 
mously of  the  opinion,  that  the  plainliffhas  shown  no  title  to  the  mort- 
gages, and  that  he  cannot  sustain  this  suit.  The  point  arises  on  the 
answer  of  the  court  to  the  fourth  proposition  of  the  defendant's  coun- 
sel. In  the  agreement  of  the  8th  of  August  1817,  Strawbridge 
agrees  to  transfer  to  Tharp  certain  bonds,  mortgages,  &c.,  among 
which  is  included  the  mortgage  of  Bethlehem  Thompson  to  Straw- 
bridge.  It  may  not,  it  is  true,  be  an  absolute  transfer  of  the  right  at 
the  date  of  the  agreement.  The  parties  say  it  is  with  the  intention 
of  making  a  transfer.  They  seem  to  contemplate  an  absolute  trans- 
fer of  Strawbridge's  whole  right,  title  and  interest,  only  when  the 
last  payment  shall  be  made.  Until  payment,  Strawbridge  would 
appear  to  retain  a  lien  on  the  securities  in  the  hands  of  Tharp. 
But,  however  this  may  be,  in  the  meantime  Strawbridge  authorises 
Tharp  to  collect,  receive  and  apply  to  his  own  use  all  or  any  part  of 
the  money  due,  under  the  said  securities,  by  a  full  and  ample  power 
of  attorney  and  the  possession  of  the  securities.  v  Tharp  has  a  power 
coupled  with  an  interest,  and  in  this  particular  it  is  unlike  the  ordi- 
nary case  of  an  agent  empowered  to  collect  debts  for  his  principal. 
Tharp  has  not  only  the  power  to  collect,  but  to  apply  the  proceeds 
to  his  own  use.  He  is  not,  by  any  fair  construction  of  the  agree- 
ment, restrained  in  the  mode  of  collection.  It  would  be  a  narrow 
construction  of  the  instrument  to  confine  him  to  the  receipt  of  money 
only.  One  of  the  objects  was  to  enable  Tharp  to  raise  funds  to  com- 
ply with  the  contract,  and  for  this  purpose  it.  was  necessary  for  him 
to  exercise  his  own  discretion,  by  compounding  with  the  debtors,  or 
taking  goods,  land,  or  any  other  commodity,  in  payment.  The 
clause  in  question  was  intended  for  the  benefit  of  Tharp.  If  Tharp 
had  received  the  price  in  money,  the  money  would  have  been  his 
by  the  express  terms  of  the  agreement,  and  if  the  same  money  had 
afterwards  been  laid  out  in  land,  it  would  not  be  pretended  he  would 
have  been,  under  the  circumstances  of  this  case,  Strawbridge's  trus- 
tee. Nor  can  we  believe  that  the  case  is  altered,  if  he,  in  the  first 
instance  receives  land  in  payment,  instead  of  money.  In  the  case 
at,  bar,  Tharp  purchases  the  mortgaged  premises  for  1000  dollars. 
No  money  is  paid  by  him  to  the  sheriff,  but  in  lieu  thereof,  as  he  had 
a  perfect  right  to  do,  he  takes  a  deed  from  the  sheriff  to  himself,  and 
credits  the  amount  of  his  bid  on  the  mortgage.  Was  he  a  trustee 
for  Strawbridge  at  that  time,  and  we  think  clearly  that  he  was  not, 
the  land  which  he  received  in  payment  was  as  much  his  property  as 
if  (lie  debt  had  been  received  in  cash,  or  in  any  article  of  personal 
property. 

At  the  time  of  the  sheriff's  sale  it  does  not  appear  that  Tharp  was 
in  default.  At  any  rate,  at  that  time,  Strawbridge  had  manifested 
no  intention  to  rescind  the  contract;  for  although  he  commenced  his 
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suit  in  the  district  court  for  damages  the  28th  of  November  1818, 
which  was  after  the  sale,  let  it  be  remarked,  it  was  not  until  the  4th 
of  September  1819  that  Sirawbridgegave  notice  that  he  had  revoked 
the  letter  of  attorney  to  Tharp,  and  warned  the  debtors  not  to  make 
furl  her  payments  to  him.  When  the  letter  of  attorney  was  revoked 
does  not  appear ;  it  is  presumed  to  have  been  about  the  tune  of  the 
notice  of  the  4th  of  September.  On  the  16th  of  September  1818, 
the  contract  between  Strawbridge  and  Tharp  was  in  full  force,  by 
consent  of  both  parties ;  nor  is  there  any  proof,  from  which  we  can 
infer,  thatStrawbridgeever  intended  to  interfere  with  or  question  that 
transaction.  It  was  made  in  good  faith  and  in  accordance  with  the 
agreement  of  the  8th  of  August.  And  this  view  of  the  case  is  cor- 
roborated by  the  testimony  of  Judge  Morris,  who  was  examined  as  a 
witness.  Strawbridge,  in  the  conversation,  spoke  of  it  as  a  transfer 
of  the  interest  to  Tharp,  and  assigned  as  the  reason  for  the  agree- 
ment assuming  the  shape  that  it  did,  that  Tharp  might  enforce  the 
collection  of  the  debts  without  odium,  acting  ostensibly  as  the  agent 
or  attorney  of  Strawbridge.  As  then  the  absolute  property  in  the 
land  was  vested  in  Tharp,  by  the  sheriff's  deed,  the  mortgages,  as  a 
consequence,  vest  in  him  also,  and  if  so,  jt  is  obvious  there  was 
nothing  in  Strawbridge  or  his  assignees,  which  they  could  transfer 
to  Billings.  This  is  in  truth  a  contest  between  Tharp  and  Billings. 
It  is  of  but  little  consequence  to  the  defendants,  if  they  have  the 
money  to  pay,  whether  they  are  compelled  to  pay  Tharp  or  Billings. 
Judgment  reversed. 


Caul  against  Spring. 

It  is  not  essential  to  the  validity  of  a  survey,  in  all  cases,  that  the  deputy  sur- 
veyor should  have  gone  upon  the  ground  to  execute  the  warrant ;  if  the  land  be 
bounded  on  three  sides  by  the  lines  of  older  surveys,  made  by  legal  authority, 
and  those  lines  returned  in  execution  of  the  warrant,  it  is  sufficient. 

Upon  proof  of  a  warrant,  return  of  survey,  and  patent  for  land,  accompanied 
by  evidence  of  acts  of  ownership  for  more  than  twenty  years,  during  which  time 
there  was  no  adverse  claimant,  every  thing  will  be  presumed  to  have  been 
rightly  done,  in  order  to  support  the  title  of  the  warrantee. 

ERROR  to  Northumberland  county. 

This  was  an  action  of  ejectment  by  Jacob  Spring  against  Dennis 
Caul  and  others.  The  plaintiff  gave  in  evidence  a  warrant  of  25th 
of  April  1793  toEzekielKing;  a  survey  of  the  12th  of  March  1794, 
returned  the  30lh  of  April  1 794 ;  and  a  patent  of  the  3d  of  May  1 794 
to  John  Nicholson,  who  had  purchased  King's  warrant ;  a  sale  by 
the  treasurer  for  taxes  in  1824  to  the  commissioners,  and  a  sale  by 
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the  commissioners  to  the  plaintiff  in  1831.  The  defendant  claimed 
under  a  warrant  of  the  19th  of  October  1814  to  Samuel  Stedman;  a 
survey  of  the  16th  of  March  1815;  a  sale  of  the  land  as  the  property 
of  Stedman  by  the  sheriff,  who  conveyed  to  the  defendants  on  the 
30th  of  November  1825.  The  defendants  then  called  Thomas  Smith 
to  prove  that  the  survey  on  the  plaintiff's  warrant  had  not  been  made 
upon  the  ground,  but  that  he  had  been  employed  by  J.  J.  Wallace, 
the  deputy  surveyor,  to  make  the  draft  for  return,  and  that  he  had 
made  them  and  they  were  certified  and  signed  by  J.  J.  Wallace  in 
Philadelphia :  he  said  that  he  made  the  draft  from  a  connected  draft 
given  to  him  by  J.  J.  Wallace.  The  plaintiff  then  gave  evidence, 
that  the  lines  of  the  survey  returned  were  actually  marked  upon  the 
ground  on  three  sides  by  the  authority  of  older  warrants  executed  by 
the  deputy  surveyor.  The  question  which  arose  was,  whether  this 
was  a  good  execution  of  the  warrant]  The  court  below  (Lewis, 
president)  was  of  opinion  that  the  plaintiff  was  entitled  to  recover, 
under  all  the  circumstances  of  the  case,  and  so  instructed  the  jury, 
who  found  a  verdict  accordingly. 

Bellas  and  Hepburn,  for  plaintiff  in  error,  cited,  Act  of  the  8th  April 
1785,  2  Smith's  Laws  163  ;  Woods  v.  Dallas,  1  Binn.  146  ;  M'Dowell 
v.  Ingersoll,  5  Serg.  fy  Rawle  101  ;  Lilly  v.  Kitzmiller,  1  Yeates29  ; 
Lilly  v.  Executors  of  Pachal,  2  Serg.  fy  Rawle  400  ;  Fugate  v.  Coxe, 
4  Serg.  $  Rawle  293  ;  Weidman  v.  Feenly,  6  Binn.  39  ;  Phillips  v. 
Shaffer,  5  Serg.  fy  Rawle  215;  Morris  v.  Travis,  7  Serg.  fy  Rawle 
220;  Bailey  v.  Snyder,  13  Serg.  fy  Rawle  116;  Acre  v.  Gilbert,  3 
Perms.  Rep.  307. 

Donnel,  for  defendant  in  error,  whom  the  court  declined  to  hear. 

The  opinion  of.  the  Court  was  delivered  by 

ROGERS,  J. — This  is  an  action  of  ejectment  to  recover  a  tract  of 
land  in  Chilisquaque  township.  The  plaintiff  gave  in  evidence  an 
application  dated  the  24th  of  March  1793  for  a  tract  of  land  in  the 
name  of  Ezekiel  King;  a  warrant  dated  the  25th  of  April  1793  to 
Ezeldel  King  for  four  hundred  acres.  On  this  a  survey  was  made 
the  25th  of  April  1793  for  four  hundred  and  one  and  three-fourths 
acres.  The  survey  was  returned  for  patenting  on  the  30th  of  April 
1794.  The  3d  of  May  1794,  a  patent  which  recites  a  deed  for  Eze- 
kiel King,  was  granted  to  John  Nicholson.  The  plaintiff  then  gave 
in  evidence  the  assessment  book  of  unseated  lands,  in  which  it  appear- 
ed that  the  land  had  been  assessed  for  taxes  from  1803  until  1824; 
the  treasurer's  sale  book,  and  property  sold  to  the  commissioners  of 
Northumberland  for  21  dollars  61  cents,  and  a  deed  dated  the  16th 
of  August  1824,  George  Wiser,  treasurer,  to  the  commissioners  of 
said  county.  The  plaintiff  then  gave  in  evidence  the  commissioners' 
sale  book  for  1831 :  "sold  the  property  in  the  name  of  Ezekiel  King- 
to  Jacob  Spring  fof  69  dollars."  It  was  then  admitted  that  the  pro- 
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perty  had  been  regularly  advertised  for  sale  by  the  commissioners 
in  two  papers,  &c.  The  plaintiff  then  gave  in  evidence  a  deed  dated 
the  20th  of  June  1831 :  "Commissioners  of  Northumberland  county 
to  Jacob  Spring,  for  the  consideration  of  69  dollars." 

The  defendant  gave  in  evidence  a  warrant  dated  the  19th  of  Oc- 
tober 1814  to  Samuel  Stedman  for  one  hundred  and  eighty  acres  ; 
a  survey  thereon  dated  the  16th  of  March  1815;  a  judgment  on  a 
transcript  from  a  justice  of  the  peace,  entered  the  3d  of  March  1825, 
Peter  Weiser  t>.  Samuel  Stedman  ;  fieri  facias,  levy  on  land,  vendi- 
tioni  exponas  to  November  term  1825,  and  lands  sold  to  J.  C.  Caul 
for  10  dollars.  The  30ih  of  November  1825,  Martin  Weaver,  sheriff, 
gave  a  deed  for  the  land  in  dispute  to  John  C.  Caul,  describing  it  as 
a  tract  of  woodland.  The  defendant  then  examined  Thomas  Smith 
as  a  witness,  who  testified  as  follows. 

"  I  was  in  Philadelphia  in  part  of  February,  all  March,  and  a  few 
days  in  April  1794.  William  P:  Brady  and  Joseph  J.  Wallace  were 
both  there,  and  lodged  at  the  White  Horse  tavern,  where  I  did. 
Wallace,  Hamilton  and  Brady  were  all  present ;  they  were  all  con- 
cerned in  asking  me  whether  I  could  make  a  diagram  from  the  old 
surveys  along  the  Northumberland  branch  and  Chilisquaque  creek, 
of  Montour's  Ridge,  and  cut  it  up  into  surveys  of  four  hundred  acres 
each.  I  was  furnished  with  the  surveys.  Mr  Wallace  was  back- 
wards and  forwards  while  I  was  proceeding.  I  made  out  a  diagram 
of  the  mountain,  and  cut  it  up  into  four  hundred  acre  tracts,  some 
more,  some  less;  cannot  remember  the  number  of  tracts  it  made. 
Ezekiel  King's  was  the  leading  warrant  of  these  tracts  I  thus  made. 
They  appeared  satisfied  with  the  work ;  they  said  so.  I  made  out 
different  drafts,  wrote  the  certificates,  and  Joseph  J.  Wallace  signed 
his  name  to  them,  and  paid  me  for  the  work.  I  had  never  been  upon 
the  ground.  This  is  the  draft  (shown  a  draft)  that  I  made  out  at 
that  time.  From  this  draft  I  made  the  separate  drafts  for  return  of 
survey.  I  was  requested  by  Wallace  to  make  the  new  surveys, 
and  have  some  one  of  the  old  surveys  to  join.  I  never  stretched  a 
chain  or  set  a  compass;  never  was  on  the  land  at  that  lime.  The 
land  office  was  in  Philadelphia  in  1794.  This  note  on  the  large 
draft  is  in  my  handwriting.  'Warrants  dated  the  25th  of  April 
1793;  surveyed  the  12th,  13th  and  14th  of  March  1794.'  I  made 
the  note  at  the  lime.  Never  saw  the  draft  since  until  now  ;  I  made 
another,  but  never  saw  it  since  either.  Another  note  on  the  draft 
'containing  Major  Jackson's  seventeen  tracts  on  Montour's  Ridge.' 
I  never  made  any  surveys  for  Joseph  J.  Wallace  before  that  time  ;  I 
don't  know  who  did  Wallace's  work  in  the  woods.  In  1794,  Mr 
Donnel  and  Mr  Wilson  were  with  me  surveying  on  the  west  branch. 
It  was  in  March  I  did  this  work  in  Philadelphia  ;  I  cannot  tell  the 
day  any  further  than  I  see  it  marked  on  the  draft.  I  made  them  all 
out  and  gave  them  to  him  (Wallace) ;  he  signed  some  or  all ;  but  I 
cannot  tell  whether  he  signed  Ezekiel  King's  or  not.  Wallace  paid 
me  for  making  the  tracts  out. 
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"When  I  have  old  surveys  all  around,  I  cannot  make  a  mistake 
in  laying  down  the  new  surveys.  They  will  not  interfere  if  the  old 
lines  be  adopted." 

The  defendant  then  proved,  by  Thomas  Woodside,  a  surveyor, 
that  he  received  tha  draft  spoken  of  by  witness,  from  William  P. 
Brady,  and  that  it  has  been  with  him  ever  since. 

The  plaintiff  then  gave  in  evidence  an  application,  dated  24th 
March  1793,  for  Ezekiel  King. 

William  Laird  was  then  examined,  who  testified  as  follows: 
"  I  am  deputy  surveyor ;  I  have  been  on,  and  explored  the  lines  of 
Ezekiel  King.  On  the  3d  of  May  1831, 1  began  at  a  hickory  corner 
of  King  and  Boyd.  There  were  two  :  a  black  oak  tree,  and  a  pointer 
to  the  hickory,  No.  1  and  2.  It  bears  two  marks  of  different  dates, 
this  tree  does  :  No.  1  counts  forty-eight  years,  up  to  the  3d  of  May 
1831  ;  No.  2,  thirty-five  or  thirty-six  years.  Thence  by  Abner  Bar- 
ton, south  seventy-four  east,  found  a  tree  two  perches  norlh  of  the 
line.  White-oak  blocks,  No.  3  and  4 :  No.  3,  eighteen  or  nineteen 
years ;  No.  4,  forty-eight  years.  Atone  hundred  and  eleven  perches 
there  was  a  fallen  white  oak.  Thence  north  forty-eight  east  forty- 
four  perches  to  a  black  oak.  Examined  on  both  sides  of  line  for 
marks :  found  one  chestnut  oak,  No.  7,  blocked,  forty  or  forty-one 
years  old,  &c.  The  whole  distance  of  the  line,  between  King  and 
Loke,  would  have  carried  me  across  Chilisquaque  creek,  &c." 

The  court  charged  the  jury,  "  that  the  survey  of  Ezekiel  King 
is  bounded  on  all  sides,  except  one  line,  by  the  lines  of  oilier  and 
older  surveys.  These  lines  appear  to  have  been  regularly  run,  and 
marked,  and  the  marks  are  still  on  the  ground.  A  block  is  also 
produced,  corresponding  with  the  date  of  the  plaintiff's  survey. 
When  the  lines  of  other  surveys  are  adopted,  it  is  not  necessary  to 
mark  them  again,  nor,  indeed,  is  it  proper  that  they  should  be 
marked  again.  The  lines  of  the  older  survey  were  adopted  :  the 
survey  is  sufficiently  established  under  the  circumstances  of  this 
case.  After  this  survey  was  returned  and  patented,  a  period  of  more 
than  twenty  years  elapsed  before  the  survey  of  defendants  was 
made.  After  such  a  lapse  of  time,  the  presumption  that  all  was 
rightly  done  is  violent.  The  return  of  survey,  the  patent,  and  the 
lapse  of  time  entitle  the  plaintiff  to  a  verdict.  Upon  the  whole  evi- 
dence given  he  is,  in  law,  entitled  to  recover." 

The  plaintiff  in  error  contends  that  the  court  erred  in  charging 
the  jury  that  "the  return  of  the  plaintiff's  survey,  the  patent,  and 
the  lapse  of  time,  entitle  the  plaintiff,  in  this  case,  to  a  verdict.  Upon 
the  whole  evidence  given,  he  is  entitled  to  recover." 

"  If  the  lines  of  the  older  surveys  were  adopted,  the  survey  is  suf- 
ficiently established,  under  the  circumstances  of  this  case." 

It  is  supposed,  by  the  counsel  for  the  plaintiff  in  error,  that  the 
court  has  charged  the  jury,  that  even  if  the  survey  were  confess- 
edly a  chamber  survey,  yet  if  the  lines  of  older  surveys  were  regu- 
larly run  and  marked,  and  the  marks  still  on  the  ground,  and  the 
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lines  of  these  older  surveys  were  adopted,  it  would  be  a  valid  survey. 

1  do  not  think  lhat  ihe  charge  of  the  court,  if  fairly  viewed,  will 
admit  of  this  construction.     The  court  enumerate  the  circumstances 
which  attended  the  case,  and  among  others,  the  fart  that  older  sur- 
veys had  been  made,  which  were  well  marked  on  the  ground,  as  a 
prominent  one  ;  and  then  instruct  the  jury,  that  from  this  and  the 
other  facts  given  in  evidence,  the  plaintiff  is  entitled  to  recover. 
But,  conceding  that  the  court  has  given  this  direction,  we  will  exa- 
mine whether  they  are  in  error.     The  counsel  for  the  plaintiff  in 
error  contends,  lhat  it  is  necessary  to  the  validity  of  a  survey,  lhat 
the  survey  shall  be  made  by  actually  going  upon  and  measuring  the 
land,  and  marking  the  lines  to  be  returned  upon  the  warrant.     And 
for  this  position,  they  rely  upon  the  instructions  given  by  ihe  propri- 
etaries to  the  deputy  surveyors;  act  of  the  8th  of  April  1785,  sec.  9, 

2  Smith's  Laws  163  ;  and  the  repeated  recognition  of  the  principle 
in  the  cases  cited.     As  a  general  principle,  it  is  conceded  that  a 
survey  must  be  made  in  the  manner  therein  indicated,  by  going  on 
the  land,  and  marking  the  lines  of  the  survey  on  the  ground.     It  is 
obvious  that  the  object  of  the  legislature  was,  to  have  the  lines  of 
the  tract  about  to  be  appropriated  distinctly  marked,  in  order  that 
settlers  might  distinguish  the  appropriated  from  the  vacant  land  of 
the  commonwealth.     The  fact  of  the  deputy  surveyor  going  on  the 
land  is  nothing,  except  so  far  as  it  is  difficult  to  conceive  how  he 
could  mark  the  lines,  in  ordinary  cases,  without  going  on  the  land. 
In  all  cases,  except  such  as  the  present,  this  would  be  required  from 
the  necessity  of  the  thing.     The  argument  of  the  counsel  amounts 
to  this ;  that  however  well  informed  the  deputy  may  be,  even  if  he 
made  other  surveys  the  day  before,  all  of  which  were  well  marked, 
he  must  again  go  on  the  ground  :  or,  otherwise,  the  surveys  partake 
of  the  character  of  a  chamber  survey,  and  are  void.     I  cannot  believe 
that  the  law  requires  any  such  idle  ceremony.     In  M'Rhea  v.  Plu- 
mer,  1  Binn,  227,  it  is  decided,  that  if  a  survey  has  been  made  under 
legal  authority,  and  the  land  surveyed  remains  open  to  purchasers,  a 
warrant  coming  afterwards  to  the  hands  of  the  deputy,  may  be  ap- 
plied by  him  to  the  survey  already  made,  without  running  and 
marking  the  lines  anew.     The  ninth  section  of  the  act  of  the  8th  of 
April  1785  is  considered  directory;  and  although  the  survey  was 
in  fact  made  before  the  warrant  came  to  the  hands  of  the  deputy, 
yet  the  adoption  of  the  old  lines  made  it  a  new  and  valid  survey. 
Chief  Justice  Tilghman  says,  "Suppose  a  surveyor  receives  a  war- 
rant, and  the  land  to  be  surveyed  on  it  is  bounded  on  three  sides  by 
the  lines  of  other  Iracls  which  he  has  surveyed  before.     It  is  not  con- 
tended he  is  obliged  to  run  those  lines  over  again  ;  and  why  ?  because 
it  would  be  useless  trouble,  those  lines  having  been  run  and  marked 
by  legal  authority  before  ;  and  yet  he  does  not  comply  with  the  words 
of  the  act,  which  require  him  to  run  the  lines  and  mark  them  after 
the  warrant  comes  to  his  hand."     Here,  then,  is  an  implied  excep- 
tion from  the  words,  to  comply  with  the  spirit  of  the  act.     In  that 
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case,  Justice  Brackenridge,  who  dissented,  admitted  that  an  omission 
to  go  on  the  ground  and  mark  the  lines,  would  not  avoid  the  survey. 
The  case  which  the  chief  justice  supposes  as  an  admitted  principle  in 
illustration,  is  very  apposite.  Here  the  survey  is  bounded  on  three 
sides  by  older  surveys,  and  that,  he  says,  dispenses  with  the  neces- 
sity of  running  the  lines  again.  Again,  in  Covert  et  al.  v.  Irwin, 
3  Serg.  <$•  Rawle  288,  it  is  ruled,  that  when  a  new  survey  is  made, 
calling  for  the  lines  of  an  old  survey,  there  is  no  occasion  to  mark 
the  lines  anew.  There  is  not  only  no  occasion  for  it,  but  it  is  obvi- 
ously improper ;  as  double  marks  are  apt  to  make  confusion,  and  the 
new  survey  is  as  well  identified  by  referring  to  the  old  lines  as  if 
each  boundary  tree  was  marked  over  again.  It  has  been  correctly 
remarked,  that  in  Covert  v.  Irwin  the  question  whether  a  new  sur- 
vey was  actually  made  on  the  ground,  was  submitted  as  a  fact  to 
be  decided  by  a  jury.  In  most  of  the  cases,  perhaps  in  all,  the  sur- 
veyor was  actually  on  the  ground,  and  it  is  not  pretended,  therefore, 
that  they  are  exactly  in  point.  But  still  it  is  contended,  and  we 
accede  to  the  correctness  of  the  position,  that  the  reason  is  the  same. 
It  must,  however,  be  distinctly  understood,  that  the  survey  must  be 
made,  under  legal  authority ;  for  an  unauthorised  survey  would  not 
be  sufficient.  A  survey,  made  under  legal  authority,  is  presumed 
to  be  correctly  made,  and  I  cannot  perceive  what  mischief  can  arise 
from  permitting  the  deputy  surveyor  to  adopt  lines,  perhaps  surveyed 
and  marked  on  the  ground  by  himself,  on  competent  authority.  It 
is  in  vain,  as  is  well  remarked  in  M'Rhea  v.  Plumer,  for  any  man  to 
seek  for  proper  information  by  hunting  for  marks  on  the  ground, 
without  applying  to  the  deputy  surveyor,  who  is  obliged  to  keep 
books  for  the  purpose  of  information.  The  marks  on  the  ground 
give  no  satisfaction  ;  for  they  may  have  been  made  by  unauthorised 
persons.  But  the  surveyor's  books,  combined  with  the  marks  on  the 
ground,  will  make  every  thing  clear.  The  entries  on  the  books  of 
the  surveyor  would  have  shown  that  this  land  had  been  appropri- 
ated ;  and  any  difficulties,  and  I  can  anticipate  none,  would  have 
been  explained  by  the  surveyor,  on  application  to  him.  Every  pru- 
dent and  honest  man  would  naturally  make  such  an  application 
before  he  expended  his  time,  labour  and  money  in  making  a  settle- 
ment, or  paid  his  money  to  the  commonwealth  as  for  vacant  land. 
In  this  case  the  surveys,  the  lines  of  which  were  adopted  by  the 
surveyor,  were  made  by  competent  authority  ;  they  are  bounded  on 
three  sides  by  lines  of  older  surveys,  made  on  the  ground,  and  well 
marked,  and  we  are  of  the  opinion  that  it  is  a  good  and  valid  survey. 
But  the  plaintiff  in  error  further  contends  that  the  court  erred  in 
charging  the  jury  that  the  return  of  the  plaintiff's  survey,  the  patent, 
and  the  lapse  of  time,  entitle  the  plaintiff  to  a  verdict.  It  is  obvious 
that  if  we  are  right  in  the  preceding  remarks,  the  court  were  correct 
in  ruling  "  that  upon  the  whole  evidence  given  the  plaintiff  is  entitled 
to  recover."  So,  also,  if  the  plaintiff  had  rested  his  case  on  the  deed 
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of  the  16th  April  1824,  and  the  deed  of  the  20th  January  1831— the 
commissioners  of  Northumberland  county  to  him — it  is  difficult  to 
imagine  how  the  defendant  could  resist  the  plaintiff's  title.  It  is  a 
sale  of  unseated  land  for  taxes,  which,  of  course,  vests  the  title,  where 
regularly  made,  in  the  vendee,  to  the  exclusion  of  all  claimants  to 
the  land  of  a  prior  date.  In  addition  to  this,  after  the  survey  was 
returned  and  patented,  a  period  of  more  than  twenty  years  elapsed 
before  the  survey  of  the  defendant  was  made.  Surely,  after  such  a 
lapse  of  time,  the  court  were  not  wrong  in  directing  "  that  the  pre- 
sumption that  all  was  lightly  done  is  violent."  The  return  of  survey 
is  of  itself  a  presumption  that  a  survey  was  made  on  the  ground  :  this 
presumption  increases  by  time,  and  after  a  period  of  twenty  years 
from  the  return  of  survey,  when  the  warrantee  has  exercised  acts  of 
ownership  over  it,  by  payment  of  taxes,  &c.,  it  should  require  omni- 
potent proof  to  rebut  it.  It  is  unnecessary  to  decide  that,  after  such 
a  lapse  of  time,  a  prcesumptio  juris  de  jure  arises.  In  relation  to  this 
point,  in  Moot  v.  Astley,  Justice  Duncan  uses  this  language:  "  If 
it  appears  by  marks  on  the  ground,  marks  sufficient  to  show  the  land, 
and  the  survey  is  returned,  omnia  prcesumuntur  rite  acta;  and  when  the 
return  has  lain  for  years  in  the  office  undisturbed,  without  any  oppo- 
sing claim  or  possession,  more  particularly  when  the  owner  has  paid 
the  public  taxes,  the  presumption  is  a  violent  one,  and  so  ought 
always  to  be  left  to  the  jury,  of  the  survey  being  a  regular  one, 
though  all  the  marked  lines  are  not  at  a  distant  day  to  be  found  on 
the  ground  ;  and  after  twenty-one  years,  by  analogy  to  all  presumptions, 
for  myself  and  as  my  opinion,  I  would  consider  it  a  presumption  of  law, 
and,  like  livery  of  seisin,  it  ought  to  be  presumed"  This  opinion  of 
Justice  Duncan  has  my  hearty  concurrence.  The  time  has  arrived 
when  the  adoption  of  this  principle  would  be  productive  of  great 
public  good.  Analogies  might  be  multiplied  without  end  ;  but  the 
cases,  and  they  are  innumerable,  are  well  known  to  the  profession, 
I  shall  therefore  be  excused  from  giving  a  detailed  statement  of  them. 
Some  of  them  have  been  cited  on  the  argument.  The  following 
authorities  decided  in  our  courts,  have  a  strong  bearing  on  this  part 
of  the  case.  3  Serg.  fy  Rawle  490 ;  10  Serg.  fy  Rawle  69,  390  ;  14 
Serg.  #  Rawle  19,  21  ;  17  Serg.  $•  Rawle  53  ;  17  Serg.  fy  Rawle 
351  ;  3  Penns.  Rep.  117;  13  Serg.  <$•  Rawle  124;  vide  1  P.  Williams 
270 ;  4  Burr.  1962  ;  10  Johns.  Rep.  402  ;  7  Wheat.  109,  110.  In 
the  Winchelsea  causes,  which  are  cases  of  franchise,  the  court 
said  it  would  be  right  to  fix  a  certain  point  of  limitation,  beyond 
which  they  would  not  go  back  to  disturb  a  possession  so  long  ac- 
quiesced in.  And  having  taken  due  time  to  consider  how  many 
years  this  quiet  possession  ought  to  have  lasted  in  order  to  protect 
it  from  future  impeachment,  they  now  publicly  declared  the  reso- 
lution they  were  unanimously  come  to  ;  namely,  that  after  twenty 
years  unimpeached  possession  of  a  corporate  franchise,  no  rule  ought 
to  be  granted  against  the  person  in  possession  to  oblige  him  to 
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show  by  what  right  he  holds  it.  So  that,  as  the  court  say,  there  is 
an  analogy  between  this  and  other  limitations,  confining  the  retro- 
spect to  a  reasonable  time.  And  Lord  Mansfield  notified  the  bar  in 
the  name  of  the  whole  court,  that  upon  talking  over  and  considering 
the  subject,  they  were  all  clearly  of  opinion  that  twenty  years  was 
the  ne  plus  ultra  beyond  which  the  court  would  not  disturb  a  peace- 
able possession  of  a  franchise  ;  but  that  every  case  within  twenty 
years,  their  granting  the  rule,  or  refusing  to  grant  it,  would  depend 
on  the  particular  circumstances  of  the  case  that  should  be  in  question 
before  them. 

Presumptions  from  length  of  time,»in  analogy  to  the  act  of  limita- 
tions, are  made  for  the  sake  of  peace.  In  Pennsylvania,  at  this  time, 
it  is  of  pai amount  importance  that  people  should  be  quieted  in  their 
possessions.  The  increased  value  given  to  lands,  in  consequence  of 
the  discovery  of  its  mineral  wealth,  has  induced  a  spirit  of  specu- 
lation, which  will  give  rise  to  great  litigation.  It  is  important,  there- 
fore, that  those  who  have  been  in  the  quiet  possession  of  land  should 
not  be  disturbed,  to  give  it  to  those  who  are  only  induced  to  lay 
claim  to  it  in  consequence  of  the  change  in  its  value. 

Judgment  affirmed. 


Oyster  against  Bellas. 

A  chamber  survey  returned  is  not  void  or  a  nullity,  but  although  voidable,  it 
is  not  such  an  expenditure  of  the  authority  under  the  warrant,  as  to  preclude  a 
further  survey  from  being  made  on  it,  without  an  order  of  re-survey. 

APPEAL  by  defendants  from  the  circuit  court  of  Northumberland 
county. 

This  was  an  action  of  ejectment  by  George  Oyster  and  Sarah  his 
wife  against  Hugh  Bellas  and  Jacob  Weiss.  The  plaintiff  claimed 
upon  a  warrant,  dated  the  18th  of  November  1793,  on  which  there 
was  a  survey  returned  the  25th  of  October  1794,  and  a  second  sur- 
vey, called  a  re-survey,  the  25th  of  August  1814,  and  a  patent  upon 
the  latter  survey  of  the  26th  of  June  1829.  The  first  survey  under 
which  the  plaintiffs  claimed  was  a  chamber  survey,  and  the  second 
was  made  without,  an  order  of  re-survey,  or  any  authority  in  addition 
to  the  original  warrant.  The  defendants  claimed  under  a  later  war- 
rant and  survey :  und  the  only  question  which  arose  was  whether  the 
return  and  acceptance  of  a  chamber  survey  is  void  and  a  nullity;  or 
whether,  though  voidable,  it  is  not  such  an  expenditure  of  the  au- 
thority under  the  warrant,  as  to  preclude  a  further  survey  from  being 
made  on  it  without  an  order  of  re-survey  1  The  court  below  directed 
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the  jury  to  give  a  verdict  for  the  plaintiff,  and  the  point  was  reserved 
for  argument  in  bank. 

JWerrill  and  Hepburn,  with  whom  was  Bellas,  for  appellants,  cited, 
on  the  origin  and  nature  of  surveys,'  Bonnet  v.  Devebaugh,  3  Sinn. 
180  ;  Turbett  v.  Nichols,  2  Smith's  Laws  159,  in  note;  Woods  v.  In- 
gersoll,  5  Serg.  fy  Rawle  101  ;  Wilson  v.  Stoner,  9  Serg.  <$•  Rawle 
39  ;  Bixler  v.  Baker,  4  Binn.  220 ;  Barton  v.  Smith,  1  Rawle  403. 

That  a  re-survey,  without  new  authority,  after  a  return  of  the  first 
survey,  is  void.  Drinker  t>.  Holliday,  2  Yeates  89  ;  Hollingshead  ». 
Pollock,  2  Yeates  89,  in  note;  Porter  v.  Ferguson,  3  Yeates  60 ;  Nich- 
olls  v.  Holliday,  3  Yeates  401  ;  Biddle  v.  Dougal,  2  Binn.  38 ;  Evans 
v.  Nargang,  2  Binn.  58  ;  Miles  v.  Potter,  2  .Binn.  65 ;  Deal  v.  M'Cor- 
mick,  3  Serg.  <$•  Rawle  343  ;  Fugate  v.  Coxe,  4  Serg.  fy  Rawle  294 ; 
Smith  v.  Fultz,  4  Serg.  $•  Rawle  473 ;  Healy  v.  Maul,  5  Serg.  $• 
Rawle  181  ;  Light  v.  Woodside,  10  Serg.  <$•  Rawle  23;  Vickroy  v. 
Shelly,  14  Serg.  fy  Rawle  372 ;  Chambers  v.  Mifflin,  1  Penns.  Rep. 
79 ;  Acre  v.  Gilbert,  3  Penns.  Rep.  299  ;  Lodge  v.  Simonton,  2  Penns. 
Rep.  439. 

On  the  subject  of  delay  in  the  execution  of  a  warrant.  Smith  v. 
Fultz,  4  Serg.  $•  Rawle  473  ;  Chambers  v.  Mifflin,  1  Penns.  Rep.  78 ; 
Star  v.  Bradford,  2  Penns.  Rep.  384 ;  2  Smith's  Laws  300,  in  note. 

On  the  subject  of  a  chamber  survey.  2  Smith's  Laws  256;  Keble 
p.  Anthues,  3  Binn.  26 ;  Litle  v.  Paschall,  2  Serg.  fy  Rawle  394 ; 
Werdman  v.  Felmly,  6  .Binn.  39  ;  5  Serg.  fy  Rawle  215 ;  Bixle  v. 
Baker,  4  .Binn.  213  ;  Burd  v.  Seebold,  6  Serg.  fy  Rawle  137. 

The  owner  of  the  warrant  is  presumed  to  know  how  his  survey 
was  made.  2  Smith's  Laws  161  ;  Hunter  v.  Meason,  2-  Yeates  314 ; 
Porter  v.  Ferguson,  3  Yeates  60 ;  Steel  v.  Finlay,  3  Yeates  1 69  ;  Adams 
t>.  Goodlander,  2  Yeates  314;  Smith  v.  Fultz,  4  Serg.  fy  Rawle  473  ; 
Healy  v.  Maul,  5  Serg.  <$•  Rawle  187 ;  Ruggles  v.  Gaily,  2  Rawle 
232. 

That  the  return  of  survey  exhausts  the  power  of  the  deputy  sur- 
veyor. Carroll  v.  Andrews,  3  Yeates  60;  Nicholas  v.  Holliday,  3 
Yeates  401  ;  Biddle  v.  Dougal,  2  .Binn.  38 ;  Miles  v.  Potter,  2  l?inn. 
65;  Evans  v.  Nargang,  2  .Binn.  58 ;  Deal  v.  M'Cormick,  3  Serg.  <$• 
Rdwle  343 ;  Healy  v.  Maul,  5  Serg.  <$»  Rawle  181  ;  Lambourne  v. 
Harlswick,  13  Serg.  <$•  Rawle  113;  Vickroy  v.  Shelly,  14  Serg.  <$• 
Rawle  372;  Chambers  v.  Mifflin,  1  Penns.  Rep.  78;  Addleman  v. 
Masterson,  1  Penns.  Rep.  454  ;  Star  v.  Bradford,  2  Penns.  Rep.  384 ; 
Acre  v.  Gilbert,  3  Penns.  Rep.  308. 

Packer  and  Greenough,  for  appellees.  The  acceptance  of  the  re- 
survey  was  equivalent  to  a  precedent  order  unless  interfering  rights 
were  prejudiced  by  it.  Light  v.  Woodside,  10  Serg.  <$•  Rawle  23; 
Reynolds  v.  Dougherty,  3  Serg.  fy  Rawle  325  ;  Shields  v.  Buchanon, 
2  Yeates  219  ;  Woods  v.  Galbreath,  2  Yeates  306 ;  Smay  v.  Smith,  1 
Penns.  Rep.  1  ;  Nichols  v.  Holliday,  3  Yeates  399  ;  Gripe  v.  Baird,  3 
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Yeates  528 ;  Lauman  v.  Thomas,  4  Binn.  58  ;  Funson  v.  M'Mahon, 
2  Yeates  245;  Bell  v.  Levers,  4  DaZJ.  210;  Kyle  v.  White,  1  .Binn. 
249  ;  Sproul  v.  Plumstead,  4  Binn.  189. 

A  false  return  by  a  legal  officer  is  no  return,  and  a  good  return 
may  be  afterwards  made.  If  the  return  were  not  a  nullity,  it  would 
be  notice,  and  consequently  a  good  appropriation.  Potter  v.  Fergu- 
son, 3  Yeates  60 ;  Acre  v.  Gilbert,  3  Penns.  Rep.  299. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  question  to  be  decided  is,  whether  the  return 
and  acceptance  of  a  chamber  survey  is  void  and  a  nullity  ;  or  whe- 
ther, though  voidable,  it  is  not  such  an  expenditure  of  the  authority 
under  the  warrant,  as  to  preclude  a  further  survey  from  being  made 
on  it  without  an  order  of  re-survey.  As  the  cause  seems  to  have 
turned  on  this  point  at  the  trial,  my  remarks  shall  be  restrained  to 
an  examination  of  it. 

That  a  re-survey  may  not  be  made  without  an  order  for  it,  is  a 
principle  which  meets  the  eye  at  every  turn  and  corner  of  our  deci- 
sions on  original  title.  The  case  for  decision  is  attempted  to  be 
taken  out  of  it,  by  insisting  that  a  re-survey  presupposes  a  precedent 
survey  which  consists  of  lines  on  the  ground  ;  that  there  was  such 
a  precedent  survey  in  all  the  cases  in  the  books,  the  object  of  the 
re-survey  being  to  get  clear  of  an  older  appropriation  of  at  least  a 
part  of  the  land  ;  and  that  the  precedent  survey  being  void,  for  not ' 
having  been  made  on  the  ground,  the  survey  in  question  is  itself  an 
original.  That  is  the  argument ;  and  an  objection  to  it  might  be 
found  in  the  subtlety  and  refinement  that  would  be  involved  in  the 
application  of  its  principle  to  particular  cases.  But  to  waive  all 
that,  what  essential  difference  is  there,  in  this  respect,  between  a 
survey  of  appropriated  land  and  a  chamber  survey,  or,  as  it  is  here 
called,  no  survey  at  all  1  None  but  the  unappropriated  land  of  the 
commonwealth  is.  open  to  acquirement  by  warrant  and  survey;  and 
to  lay  a  warrant  on  land  previously  disposed  of,  would  be  as  nuga- 
tory, in  regard  to  the  title,  as  it  would  be  to  lay  it  on  an  island  in 
the  Susquehanna,  or  even  on  the  surface  of  the  water,  where  actual 
lines  would  be  as  destitute  of  effect  as  if  they  were  but  protracted 
on  paper.  Yet  no  one  would  pretend  that  a  survey  of  appropriated 
land,  is  a  legal  nonentity.  I  am  aware  that  it  was  said  in  Drinker 
v.  Hunter,  2  Yeates  129,  that  subsequent  surveys  of  patented  land, 
unless  the  title  is  tainted  with  circumstances  of  suspicion  or  antece- 
dent possession  in  the  adverse  party,  "are  merely  void  in  them- 
selves." But  the  very  nature  of  the  exception  indicates  that  they 
are  not  void  while  their  propriety  is  open  to  be  controverted  in  the 
ordinary  way  before  the  board  of  property.  The  argument  is,  that 
it  is  the  execution  of  the  authority,  and  not  the  return  of  it,  which 
is  material  to  the  legality  of  acts  subsequently  attempted  under  it ; 
and  that  while  the  warrant  remains  legally  unexecuted  in  the  office 
of  the  surveyor-general,  no  return  to  him  by  his  deputy  can  make 
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that  an  execution  in  point  of  law,  which  was  not  so  in  point  of  fact. 
In  support  of  this  position,  analogies  have  been  sought  for  in  the 
execution  of  process  at  the  common  law  ;  and  among  others,  in  a 
false  return  of  cepi  corpus  to  a  capias  ad  satisfaciendum,  which  does 
not  prevent  the  defendant  from  being  taken  in  execution  at  any 
time  before  the  return  day  of  the  writ.  The  reason  is,  because  there 
is  no  return,  in  contemplation  of  law,  before  that  day  ;  and  interme- 
diate acts  having  relation  to  it,  the  party  may  still  be  taken  into 
custody  by  virtue  of  the  authority  remaining  in  the  officer  till  then ; 
so  that  the  fact  returned  is  strictly  true.  In  the  same  manner  a 
survey  on  the  ground  may  be  abandoned  before  the  actual  return  of 
the  deputy,  and  another  substituted  for  it ;  but  as  there  is  no  stated 
return  day  for  a  warrant,  the  return  of  it  is  complete  whenever  it  is 
actually  made  and  accepted,  and  the  analogy  to  be  drawn  from  a 
common  law  writ  is  therefore  against  the  position  attempted  to  be 
sustained  by  it.  In  neither  case  can  the  falsity  of  the  return  make 
it  a  nullity,  or  the  authority  an  abiding  one  after  the  return  is  com- 
plete so  as  to  dispense  with  the  necessity  of  a  renewal.  If  the  return 
were  the  act  of  the  deputy  alone,  it  might  plausibly  be  said  to  deter- 
mine but  the  authority  which  he  received  from  tire  surveyor-gene- 
ral pro  hoc  vice,  and  not  the  authority  committed  to  the  surveyor- 
general  by  the  warrant  which  he  might  execute  in  person  if  he 
thought  fit,  and  consequently  accept  of  any  subsequent  survey  as  an 
execution  of  it.  He  may  unquestionably  do  so  if  he  has  not  accepted 
of  a  previous  one,  and  made  it  his  own  act.  And  this  distinguishes 
Light  v.  Woodside,  10  Serg.  fy  Rawle  23,  in  which  the  first  survey 
was  positively  rejected,  from  the  unbroken  series  of  decisions  in  which 
it  has  been  held  that  a  fresh  order  is  indispensable  to  a  valid  survey 
subsequent  to  the  return  of  a  preceding  one.  Without  confirmation 
by  the  surveyor-general,  the  law  refuses  to  recognise  the  act  of  his 
assistant ;  and  without  his  acceptance  of  the  survey,  the  return  to 
the  warrant  is  incomplete  ;  but  when  complete,  it  is  the  foundation 
on  which  the  secretary  of  the  land  office  proceeds  to  execute  the 
contract  by  a  patent.  Purporting  to  be  a  valid  execution  of  the 
warrant,  and  being  a  legitimate  foundation  for  the  action  of  the 
secretary,  how  can  it  be  said  to  remain  in  the  office  of  the  surveyor- 
general  a  legal  nonentity  1  Certainly  a  patent  founded  on  it  would 
not  be  void,  as  if  there  were  no  colour  of  a  survey  in  that  office.  On 
the  principle  of  Duer  v.  Boyd,  1  Serg.  fy  Rawle  203,  and  M'Clay  v. 
Work,  5  Binn.  157,  it  would  make  the  patentee  a  trustee  for  him 
who  has  the  right.  If  a  second  survey  and  acceptance,  with  no 
greater  pretension  to  authenticity  than  the  first,  were  to  appear  on 
the  files  of  the  surveyor-general's  office,  on  which  of  the  two  would 
it  be  the  duty  of  the  secretary  to  issue  the  patent1?  To  avoid  the 
inconsistency  and  uncertainty  of  such  a  conjuncture,  to  say  nothing 
of  its  tendency  to  mislead  other  appropriators,  or  of  the  use  that 
might  be  made  of  it  by  colluding  with  the  deputy,  it  is  necessary 
that  an  accepted  survey  be  disposed  of  on  the  files  before  another  is 
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made ;  and  that  can  be  done  only  by  an  order  of  re-survey.  By  ac- 
ceptance, the  surveyor-general  announces  the  consummation  of  his 
official  duty,  and  I  know  not  how  he  can  resume  it  without  a  fresh 
command.  In  addition  to  this,  a  chamber  survey  might  have  effect 
in  certain  other  points  of  view.  It  vests  even  an  indefeasible  title 
where  it  is  applied  to  a  tract,  the  lines  of  which  have  been  previ- 
ously run  and  marked  under  lawful  authority ;  and  in  like  manner 
it  vests  at  least  a  defeasible  title  against  the  state  without  such  run- 
ning and  marking,  for  it  will  scarce  be  pretended  that  a  warrantee 
who  had  paid  his  money,  could  be  turned  out  by  the  commonwealth, 
to  whom  it  must  be  indifferent  what  land  he  got,  provided  it  were  a 
part  of  the  mass  offered  for  appropriation,  and  a  doubt  about  the 
quantity  would  be  more  legitimately  resolved  by  a  re-survey.  But, 
even  where  the  title  is  defeasible,  it  is  prima  facie  evidence  of  a  sur- 
vey on  the  ground ;  and  that  it  can  be  deprived  of  that  effect  by  being 
disproved,  shows  no  more  than  that  it  is  but  voidable,  and  not  void 
in  the  first  instance.  Finally,  a  caveat  would  lie  to  it,  for  the  very 
reason  that  it  is  but  an  imperfect  appropriation,  which  it  would  not 
do  if  it  were  a  nullity.  In  every  aspect,  then,  a  new  survey,  on  the 
same  warrant,  without  a  renewal  of  its  authority,  confers  no  title. 
Judgment  reversed,  and  a  new  trial  awarded. 


Bellas  against  Lloyd. 

A  vendee  having  received  a  deed  for  the  one  undivided  half  of  a  church  and 
lot,  "  together  with  all  and  singular  the  rights,  liberties,  Sic.  in  as  full  and  am- 
pie  a  manner,  and  with  a"ll  the  same  rights  and  conditions,  authorities  and  agree- 
ments, with  which  the  vendor  now  holds  the  said  premises,  as  regards  all  or  any 
assemblies  for  divine  worship,"  subsequently  purchased  from  the  same  vendor 
the  other  moiety  :  and  in  an  action  of  covenant  to  recover  the  purchase  money, 
in  which  the  vendee  set  up  a  defect  of  title,  it  was  held  that  the  first  deed  was 
a  legal  notice  of  a  subsisting  right  in  an  "  assembly  for  divine  worship,"  and  not 
a  fact  to  submit  to  the  jury,  whether  there  was  notice  or  not. 

In  an  action  of  covenant  by  a  vendor  against  a  vendee  to  enforce  a  specific 
execution  of  a  contract  for  the  sale  of  an  undivided  moiety  of  a  church  and  lot, 
when  it  was  an  important  inquiry  whether  the  defendant  was  in  the  adverse 
possession  of  the  property  or  not,  it  is  error  in  the  court  to  permit  the  defendant 
to  read  and  file  a  paper,  made  by  himself,  at  the  trial,  disclaiming  to  hold  the 
the  property  adversely. 

ERROR  to  Northumberland  county. 

This  was  an  action  of  covenant  by  Hugh  Bellas  against  William 
A.  Lloyd. 

On  the  1st  of  November  1823,  Hugh  Bellas  was  the  purchaser  of 
a  church  and  lot  at  sheriff's  sale,  and  on  that  day  he  executed  an 

II.— 3  A 
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agreement  vesting  certain  privileges  and  benefits  in  certain  denomina- 
tions of  Christians,  in  the  said  church  nnd  lot.  On  the  25th  of  Au- 
gust 1824,  he  conveyed  by  deed  to  William  A.  Lloyd  the  undivided 
half  of  the  lot  and  church,  "  together  with  all  and  singular  the  rights, 
liberties,  privileges,  hereditaments  and  appurtenances  thereunto  be- 
longing, in  as  full  and  ample  a  manner,  and  with  all  the  same  rights 
and  conditions,  authorities  and  agreements,  with  which  the  said  Hugh 
Bellas,  and  Esther  his  wife,  now  hold  the  said  premises  as  regards 
all  or  any  assemblies  for  divine  worship."  On  the  20lh  of  July  1833 
Bellas  entered  into  an  agreement  with  Lloyd  to  sell  him  all  his  in- 
terest in  the  other  moiety  in  consideration  of  500  dollars,  and  to 
convey  within  ten  days.  The  deed  was  executed  and  tendered,  and 
this  action  brought  on  the  agreement  to  enforce  a  compliance 
with  its  terms  by  Lloyd.  The  defendant  set  up  as  a  defence, 
inter  alia,  that  the  property  had  been  incumbered  by  the  agree- 
ment of  the  1st  of  November  1823,  before  mentioned,  and  another 
and  subsequent  agreement,  of  which  he  had  no  notice.  The  plain- 
tiff contended  that  the  deed  of  the  25th  of  August  1824,  before  men- 
tioned, was  legal  notice  to  the  defendant,  when  he  entered  into  the 
agreement  to  purchase  the  second  moiety,  of  the  existence  of  that 
agreement.  The  court  referred  it  .to  the  jury  as  a  matter  of  fact. 
A  question  arose  on  the  trial  whether  the  defendant  was  in  the  ac- 
tual and  adverse  possession  of  the  moiety,  the  price  of  which  was  the 
subject  matter  of  this  suit ;  and  evidence  was  given  on  this  subject ; 
and  in  addition  to  which  the  defendant  filed  a  written  paper  disclaim- 
ing to  hold  adversely,  but  as  a  tenant  in  common  with  the  plaintiff. 
The  plaintiff  below  was  the  plaintiff  in  error,  and  assigned  errors 
in  the  opinion  of  the  court  referring  the  question  of  notice  to  the 
jury  as  a  matter  of  fact,  and  permitting  the  defendant  to  file  the  dis- 
claimer of  adverse  possession. 

Merrill,  for  plaintiff  in  error. 
Greenough,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  firsterror  assigned  is  in  the  charge  of  thecourt, 
and  their  answer  to  the  defendant's  first  and  second  points.  The 
question  is,  whether  the  court  were  right  in  leaving  it  to  the  jury  to 
determine  as  matter  of  fact,  how  far  the  defendant  had  notice  of  the 
agreement  of  the  1st  of  November  1823,  and  its  indorsement,  or 
whether  they  ought  not  to  have  instructed  the  jury  as  matter  of  law, 
that  the  defendant  had  such  notice.  By  the  deed  of  the  25th  of 
August  1824,  the  plaintiff  conveys  to  the  defendant  a  moiety  of  the 
brick  church  and  lot  of  ground,  which  had  been  conveyed  to  him  by 
the  sheriff  of  Northumberland  county  on  the  26th  of  November  1823, 
together  with  all  and  singular  the  rights,  liberties,  privileges,  heredi- 
taments and  appurtenances,  in  as  full  and  ample  a  manner  and  with 
all  the  same  rights  and  conditions,  authorities  and  agreements,  with 
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which  the  said  Hugh  Bellas,  and  Esther  his  wife,  now  hold  the  said 
premises,  as  regards  all  or  any  assemblies  for  divine  worship.  I  think 
there  can  be  no  doubt  that  under  this  clause  the  defendant  takes  the 
property  subject  to  every  agreement  then  subsisting  on  the  part  of 
the  plaintiff,  for  the  use  of  the  church  by  assemblies  for  divine  wor- 
ship. Indeed  I  can  perceive  no  other  object  in  the  clause  than  to 
affect  the  defendant  with  notice  of  the  existence  of  such  agreements ; 
and  it  must  now  be  considered  that  they  were  seen  by  him,  or  if  not 
there  was  sufficient  to  put  him  on  inquiry,  and  his  not  seeing  them 
was  the  result  of  his  own  neglect.  But  still  the  question  remains 
whether  the  agreement  and  its  indorsement  were  in  existence  on  the 
25th  of  August  1824,  when  the  deed  was  executed.  That  the 
agreement  of  the  1st  of  November  was,  I  believe  is  not  disputed  ; 
indeed  it  could  not  be,  without  alleging  that  it  had  been  ante-dated, 
which  is  not  pretended.  Of  this  agreement,  therefore,  the  deed  is 
positive  and  full  notice.  But,  as  to  the  indorsement,  which  is  with- 
out date,  and  materially  enlarges  the  agreement,  the  case  is  different. 
It  is  true  the  deed  refers  to  agreements,  in  the  plural,  and  the  evi- 
dence on  the  face  of  this  indorsement  is,  that  it  was  made  prior  to 
the  sheriff's  deed  of  the  26th  of  November  1823,  for  it  contains  a 
promise  on  the  part  of  the  plaintiff  to  do  certain  things  when  his  title 
should  be  confirmed,  and  the  sheriff's  deed  made  to  him.  But  still 
it  is  a  point  which  cannot  be  conclusively  settled  by  the  written  do- 
cuments alone  ;  there  is  other  evidence  in  relation  to  it,  however 
slight  it  may  be  considered.  The  rule  is  well  settled,  that  although 
the  construction  of  deeds,  records  and  written  documents  belongs  to 
the  court,  and  they  are  bound  to  instruct  the  jury  on  their  operation 
as  matter  of  law,  yet  if  there  be  any  ambiguity,  or  doubt  depending 
on  parol  evidence  for  -its  solution,  the  jury  must  decide  it.  I  am 
therefore  of  opinion  that  the  court  ought  to  have  instructed  the  jury 
that  this  agreement  of  the  1st  of  November  1823,  being  in  existence 
before  the  execution  of  the  deed  of  the  25th  of  August  1824,  the  deed 
was  in  point  of  law  full  and  direct  notice  to  the  defendant  of  the 
contents  of  that  agreement;  that  the  same  rule  applied  to  the  in- 
dorsement if  it  was  made  before  the  execution  of  the  deed  ;  and, 
whether  it  was  or  not,  was  a  point  for  the  consideration  of  the  jury. 

The  second  and  third  errors  assigned  are  in  the  instructions  of  the 
the  court,  "  that  the  action  of  covenant  is  for  damages  and  not,  for  a 
specific  execution  of  the  contract,  and  if  the  plaintiff  is  entitled  to 
any  thing  it  will  be  to  damages  ;  that  if  possession  had  been  taken 
under  the  contract,  and  is  still  held,  nothing  short  of  the  purchase 
money  agreed  upon  would  do  justice  ;  if  adverse  possession  had  been 
taken  before  the  execution  of  the  covenant,  and  is  still  held,  justice 
would  seem  to  require  the  same  measure  of  damages ;  but  if  the 
defendant  only  took  possession  as  a  co-tenant  of  the  property,  the 
jury"may  take  into  view  the  paper  he  has  read  and  filed,  disclaiming 
to  hold  adversely,  and  acknowledging  the  equal  right  of  the  plaintiff." 

Taking  the  whole  of  this  part  of  the  charge  together,  the  princU 
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pies  stated  seem  to  be  substantially  those  laid  down  by  this  court  in 
the  case  of  Huber  v.  Burke,  11  Serg.  fy  Rawle  244,  to  which  I  refer. 
The  court  stated  the  law  as  favourably  to  the  plaintiff  as  could  fairly 
be  done,  and  we  think  the  charge  in  this  respect  correct. 

But  the  latter  part  of  the  instruction,  relative  to  the  paper  read 
and  filed  by  the  defendant,  requires  a  more  particular  examination. 
In  this  action  of  covenant,  the  plaintiff,  agreeably  to  the  doctrine  of 
Huber  v.  Burke,  sought  a  specific  execution  of  the  contract,  by  a 
recovery  of  the  purchase  money,  on  the  ground  that  the  defendant 
had  taken  possession  of  the  property  contracted  for.  The  defendant 
contended,  that  he  had  not  taken  possession  either  under  the  con- 
tract or  adversely,  but  as  tenant  in  common  in  right  of  himself  and 
the  plaintiff;  and  it  was  a  question  of  fact  on  the  evidence  given,  in 
what  character  the  defendant  took  possession.  If  the  evidence  esta- 
blished that  the  defendant  had  taken  possession  merely  as  co-tenant, 
his  case  was  made  out  so  far  as  respected  the  plaintiff's  claim  for 
the  purchase  money,  and  the  paper  in  this  respect  could  have  no 
.operation  whatever.  Could  it  have  any  effect  on  the  amount  of  dam- 
ages for  breach  of  contract  short  of  the  whole  purchase  money  1 
The  defendant's  disclaimer  of  adverse  possession  and  recognition  of 
the  plaintiffs  title  to  a  moiety,  conferred  no  benefit  on  the  plaintiff: 
it  neither  added  new  strength  to  his  title,  nor  diminished  the  loss 
he  may  have  sustained  by  this  breach  of  contract.  If  the  plaintiff 
failed  in  compelling  payment  of  the  purchase  money,  and  enforcing 
a  specific  execution,  on  the  ground  that  the  defendant  had  not  taken 
possession  as  alleged  by  the  pfointiff,  the  verdict  itself  would  be  con- 
clusive evidence  that  the  title  remained  in  statu  quo,  and  that  the 
plaintiff  could  dispose  of  his  interest  to  another  purchaser.  It  would 
seem  that  though  disguised  under  the  appearance  of  doing  justice 
to  the  plaintiff's  title,  the  permission  to  file  this  paper  was  in  effect 
allowing  the  defendant  to  qualify  his  own  acts,  and  to  make  evi- 
dence for  himself.  It  was  calculated  to  bias  the  minds  of  the  jury 
and  divert  them  from  the  evidence.  The  permission  to  a  party  to  file 
papers  during  a  trial,  affecting  the  event  of  the  matters  in  issue,  may 
lead  to  great  irregularities  and  abuse.  It  may  enable  him  to  vary  the 
position  of  the  cause  by  an  act  of  his  own,  possessing  no  defined 
character,  involving  no  legal  responsibility,  and  taking  the  opposite 
party  by  surprise.  It  lends  to  embarrass  the  regular  course  of  trial. 
It  is  the  duty  of  the  court  to  discountenance  a  practice  of  this  kind, 
and  it  is  error  for  which  the  judgment  will  be  reversed,  if  exception 
is  taken  to  it  at  the  time  of  being  offered,  or  when  sanctioned  by 
the  charge  of  the  court. 

The  defendant's  fourth  point,  "that  if  the  jury  believed  the  de- 
fendant did  not  get  what  he  expected  to  get  when  he  entered  into 
this  agreement,  then  no  damages  could  be  recovered,"  was  answered 
by  the  court  in  the  affirmative,  without  sufficient  attention  to  its 
language.  It  need  hardly  be  said,  that  the  mere  expectation  of  one 


My  1834.]  OF  PENNSYLVANIA.  405 

[Bellas  v.  Lloyd,] 

party,  unknown  to  the  other,  and  without  just  foundation,  forms  no 
standard  for  adjusting  the  rights  arising  from  contract. 
Judgment  reversed,  and  venire  facias  de  novo  awarded. 


Clark's  Appeal. 

An  executor,  upon  the  settlement  of  his  administration  account,  is  not  ex- 
cused from  the  payment  of  interest  upon  bonds  due  by  himself,  for  one  year 
after  the  death  of  his  testator. 

APPEAL  from  the  orphan's  court  of  Columbia. 

Charles  Clark,  executor  of  Robert  Clark  deceased,  upon  the  set- 
tlement of  his  administration  account,  prayed  the  court  that  he  might 
not  be  charged  with  interest  upon  bonds  due  by  himself  to  the  testa- 
tor in  his  lifetime  until  one  year  after  his  death  ;  but  the  court  re- 
fused so  to  settle  the  account,  and  the  executor  appealed. 

Frick  and  Hepburn,  for  appellant,  cited,  Wilcox  v.  Fox,  1  Binn. 
194. 

Cooper  and  Greenough,  for  appellee,  cited,  Say  v.  Barns,  4  Serg. 
#  Rawle  116  ;  2  Mad.  Chan.  136 ;  Wyman  v.  Hubbard,  13  Mass. 
232  ;  Commonwealth  v.  Mateer,  16  Serg.  fy  Rawle  420  ;  Brown  v. 
Rickets,  4  Johns.  Chan.  305. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — Appeal  from  the  decree  of  the  orphan's  court  of 
Columbia  county,  confirming  the  report  of  auditors  adjusting  the  ac- 
counts of  Charles  Clark,  acting  executor  of  Robert  Clark  deceased. 
Charles  Clark  was  the  son  of  the  testator,  and  some  time  prior  to 
his  decease,  had  purchased  his  real  estate,  for  which  he  gave  bonds 
payable  with  interest,  some  of  which  fell  due  before  the  testator's 
death,  and  others  after.  The  testator  died  in  January  1821.  The 
auditors,  in  settling  the  account,  charged  the  executor  with  the  inte- 
rest accruing  on  his  bonds :  and  it  is  now  contended,  on  appeal  to  this 
court,  that  no  interest  should  be  charged  against  the  executor  for 
the  interval  of  a  year  from  the  testator's  death  ;  on  the  authority 
of  Wilcox  v.  Fox,  1  Binn.  194,  where  it.  was  held,  that  the  adminis- 
trator having  a  year  to  settle  his  accounts,  is  not  to  be  charged  with 
interest  on  any  balance  in  his  hands. 

It  could  not  be  pretended  that  the  executor  would  not  be  answer- 
able for  interest  received  within  the  year  from  a  debtor  to  the  estate  ; 
and  I  see  no  difference,  whether  the  executor  receives  it  from  another 
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or  from  himself.  The  making  a  debtor  executor  is  not  n  release  of 
the  interest  any  more  than  of  the  principal  :  both  are  assets  in  his 
hands.  It  is  said,  that  the  executor  being  both  payer  and  receiver, 
the  principal  is  to  be  considered  as  cash  in  his  hands,  on  which  he 
would  not  be  charged  with  interest  within  the  year.  It  was  not, 
however,  in  truth,  cash  :  if  it  had  been,  the  executor  ought  to  have 
paid  off  the  debts  due  by  the  estate,  and  relieved  it  from  interest, 
which  he  did  not  do.  He  could,  in  such  case,  have  no  temptation 
to  act  otherwise.  But  as  it  is,  the  estate  is  paying  interest  on  debts 
not  discharged,  and  at  the  same  time  the  executor  claims  to  hold 
almost  the  whole  estate  for  a  year  exempt  from  the  interest  he  had 
contracted  to  pay.  This  cannot  be.  The  appointment  of  a  debtor 
executor  might  in  large  estates  be  worth  far  beyond  the  actual  com- 
missions, if  this  were  so  :  and  it  would  be  giving  an  executor  a  bonus 
at  the  expense  of  the  heirs  and  kindred  never  dreamt  of.  The  rule 
that  an  executor  is  not  to  be  charged  with  interest  on  the  balance 
in  his  hands  within  a  year  from  testator's  death,  is  founded  on  the 
presumption  that  he  neither  received  nor  made  interest ;  that  time  be- 
ing given  to  collect  the  assets  and  pay  off  the  debts  :  and  the  mo- 
ment when  the  money  may  be  wanted,  being  often  uncertain,  he  is 
excused  for  retaining  moneys  in  his  hands  to  meet  emergencies. 
But  if  within  that  time  he  puts  the  money  out  at  interest,  he  is 
chargeable  to  the  estate  for  that  increase  as  he  is  with  all  other  increase 
of  the  estate  in  his  hands.  The  rule  in  Fox  v.  Wilcocks  applies  only 
where  it  does  not  appear  that  there  has  been  interest  received  or 
made  within  the  year  or  after :  but  if  there  has  been,  the  executor, 
like  every  other  trustee,  must  credit  the  estate  with  it. 


United  States  against  Mertz. 

The  declarations  of  a  party  who  is  charged  with  fraud,  when  they  are  not  part 
of  the  res  gesta,  but  explanatory  of  a  concomitant  act,  should  not  be  permitted 
to  go  in  evidence  to  the  jury. 

A  father  may  authorise  his  son  to  contract  with  an  employer  and  receive  his 
wages  for  his  own  use  ;  but  the  facts,  that  the  son  was  out  at  service,  and  the 
father  received  his  wages,  of  themselves  show  no  relinquishment  of  the  father's 
property  in  the  son's  labour. 

In  a  question  of  fraud,  the  validity  of  a  conveyance  from  a  father  to  a  son  de- 
pends not  on  supplementary  acts,  but  on  the  character  of  the  contract  when  it 
was  made. 

ERROR  to  the  common  pleas  of  Union  county. 

The  real  estate  of  Isaac  Mertz  was  sold  by  the  sheriff,  and  the 
proceeds  were  brought  into  court  for  distribution.  They  were 
claimed  by  the  United  States  in  a  judgment  against  Isaac  Meriz, 
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and  by  Israel  Mertz  the  defendant  in  error,  by  virtue  of  a  deed  from 
his  father  Isaac  Mertz.  It  appeared  in  evidence  that  there  were  many 
judgments  entered  against  Isaac  Mertz  previously  to  1829,  when  he 
conveyed  his  real  estate  to  his  son,  in  consideration  of  alleged  indebt- 
edness of  the  father  to  the  son;  and  the  evidence  of  that  indebt- 
edness was,  that  the  son  had  worked  abroad,  and  the  father  had 
received  his  wages;  but  that  work  did  not  amount  to  the  value  of 
the  estate,  but  may  have  amounted  to  its  value  subject  to  the  incum- 
brances  upon  it.  The  judgment  of  the  United  States  was  obtained 
subsequently  to  the  date  of  the  conveyance ;  and  the  cause  was  put 
upon  the  ground  that  the  deed  from  the  father  to  the  son  was  fraudu- 
lent. Upon  the  trial  of  the  cause,  the  plaintiff  Israel  Mertz  offered 
to  prove  by  the  scrivener  who  wrote  the  deed  from  the  father  to  the 
son,  that  the  father  told  him  at  the  time  he  was  writing  it,  "that 
the  object  was  to  secure  his  son  for  money  which  he  had  earned 
when  working  for  himself,  which  he,  the  father,  had  received."  This 
evidence  was  objected  to  by  the  defendant,  but  the  court  overruled 
the  objection  and  sealed  a  bill  of  exceptions.  The  court  below,  upon 
a  point  put  by  the  defendant,  instructed  the  jury,  that  although  the 
son  had  not  paid  a  full  consideration,  that  they  might  consider  the 
payment  of  the  incumbrances  as  part  of  the  consideration.  The 
charge  was  excepted  to.  It  did  not  appear  that  the  son  had  paid  the 
incumbrances.  The  jury  found  for  the  plaintiff  Israel  Mertz. 

Bellas,  for  plaintiff  in  error. 
Lashels,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — That  the  evidence  was  erroneously  received,  ad- 
mits not  of  an  argument.  There  is  an  intuitive  exception  to  the 
competency  of  exculpatory  protestations  by  a  party  charged  with  a 
fraud.  His  declarations  are  never  admitted  to  make  evidence  for 
himself  when  they  are  not  part  of  the  res  gesta  and  explanatory  of  a 
concomitant  act,  which  is  here  the  employment  of  a  scrivener,  and 
entirely  irrelevant  to  the  matter  in  issue.  There  is  a  class  of  cases  in 
which  questions  of  competency  have  arisen  on  declarations  of  the 
grantor  in  presence  of  the  parties,  and  at,  or  immediately  preceding 
the  execution  of  the  deed.  But  in  these,  the  evidence  was  offered 
to  establish,  not  to  rebut  a  fraud.  Of  this  class  were  Campbell  v. 
M'Clenachan,  6  Serg.  fy  Rawle  171  ;  Wallace  v.  Baker,  1  Binn. 
610;  Wolfe  v.  Carothers,  3  Serg.  fy  Rawle  240;  Whiting  v.  John- 
son, 11  Serg,  fy  Rawle  328;  and  Richart  v.  Castator,  5  Binn.  109. 
With  the  same  qualification,  declarations  are  admissible  to  establish 
a  trust ;  as  in  Dinkle  v.  Marshal,  3  Binn.  587,  and  Peters  v.  Will- 
ing, 3  Doll.  506.  But  the  evidence  admitted  here  is,  that  the  grantor 
called  on  the  witness  to  draw  the  deeds,  and,  in  answer  to  an  inquiry 
about  the  consideration,  spoke  of  certain  moneys  received  by  him  as 
the  earnings  of  the  vendee,  his  son.  The  deeds  were  then  drawn, 
handed  to  him,  and  taken  away;  and  this  was  in  the  presence  of 
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the  witness  aloi>e,  who  was  not  at  the  execution.  If  such  commu- 
nications were  admitted  into  the  jury  box,  they  would  never  be  want- 
ing as  a  preparatory  step  to  collusion  ;  and  their  effect  would  be  fatal 
to  justice. 

The  objection  to  the  charge  has  respect  not  so  much  to  the  state- 
ment of  principles  us  to  the  application  of  ihem  to  the  circumstances. 
Granting  the  facts  to  be  as  assumed  by  the  judge,  that  the  son 
laboured  for  his  own  advancement  and  support  with  the  consent  of 
his  father,  it  would  follow  ihnt  he  had  acquired  such  a  property  in 
the  product  of  his  labour  as  might  be  the  consideration  of  a  convey- 
ance. Such  was  the  case  of  Jenny  v.  Alden,  12  Mass.  375,  and 
Gulbraith  v.  Black,  4  Serg.  fy  Rawle  207.  As  regards  the  correla- 
tive duties  of  maintenance  and  service,  the  relation  of  parent  and 
child  is  so  far  relaxed  that  a  father  may  authorise  his  son  to  contract 
with  an  employer  and  receive  his  earnings  lo  his  own  use.  2  Kent 
194.  But  the  evidence  in  our  paper  book  proves  no  more  than  that 
the  son  was  out  at  service  and  that  the  father  received  his  wages  ; 
facts  that  would  nakedly  show  no  relinquishment  of  the  father's  pro- 
perty in  his  son's  labour.  Indeed  the  principal  witness  testified,  that 
for  aught  he  knew,  the  father  clothed  him.  Now,  though  it  is  not 
error  to  mistake  the  facts,  yet  as  the  cause  is  to  go  to  another  jury, 
and  as  this  sort  of  dealing  may  be  readily  perverted  in  a  transaction 
like  the  present,  it  is  right  to  suggest  the  propriety  of  instituting  a 
severe  scrutiny  into  the  actual  footing  of  the  parties,  by  which,  should 
it  not  distinctly  appear  that  there  was  a  mutual  abandonment  of  the 
rights  and  duties  of  the  father  and  the  son,  the  case  would  be  with 
the  defendant.  But  the  law,  in  respect  to  another  part  of  it,  was 
stated  in  a  way  to  produce  inevitable  error.  It  has  not  been  pretended 
that  the  sum  agreed  to  be  paid  by  the  son,  was  a  full  consideration  ; 
but  as  the  property  was  incumbered  to  the  value  of  the  unpaid  resi- 
due, the  court  expressed  an  opinion  that  the  payment  of  the  incum- 
brances  might  be  taken  for  a  part  of  the  consideration,  and  so  indeed 
it  might  if  the  son  had  agreed  to  pay  them  either  out  of  the  property 
or  out  of  his  own  pocket.  A  bargain,  however,  by  which  the  pur- 
chaser may  get  the  estate  at  an  under  value  by  the  happening  of  a 
contingency,  is  clearly  within  the  statute.  An  estate  worth  8000 
dollars  might  be  had  for  a  fourth  of  the  sum,  if  a  purchaser  of  it  for 
2000,  but  subject  to  incumbrances  to  the  amount  of  the  remaining 
6000,  could  procure  the  incumbrancer  to  take  satisfaction  out  of  the 
debtor's  other  property.  To  sustain  a  bargain  on  terms  like  those, 
would  offer  to  the  ingenuity  of  debtors  a  device  of  too  much  potency 
not  to  be  used  with  effect  by  them  in  covering  their  property.  In 
order  to  insure  fair  dealing,  it  is  requisite  that  the  purchaser  be  bound 
to  pay  the  worth  of  the  estate  in  any  event,  either  directly  to  the 
vendor  or  in  discharge  of  the  liens ;  not  merely  to  pay  a  sum  less 
than  the  value  in  the  first  instance,  and  take  his  chance  for  the  resi- 
due. The  counsel  prayed  a  direction,  that  as  the  vendee  did  not  in 
fact  pay  the  incumbrances,  the  conveyances  were  fraudulent  on  that 
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ground  ;  but  the  court  thought  it  enough  to  rebut  the  inference  of 
fraud  that  they  were  paid  out  of  the  land.  The  objection  lies  deeper 
than  seems  lo  have  been  anticipated  either  by  the  court  or  the  coun- 
sel. The  validity  of  the  conveyance  depends  not  on  supplementary 
acts,  but  on  the  character  of  the  contract  when  it  was  executed.  By 
the  13ih  Elizabeth  it  would  seem  that  it  was  positively  void,  and  that 
it  did  riot  admit  of  confirmation,  just  ns  it  was  ngieed  by  all  ihe 
judges  in  Chesterfield  v.  Janssen,  2  Ves.  125,  S.  C.  2  Jllk.  301,  lhat 
the  contract  in  that  case  would  have  been  irreparably  void  had  it 
been  within  the  statutes  of  usury.  If  it  shall  appear,  therefore,  that 
the  vendee  took  the  property  barely  subject  to  ihe  incumbrances, 
without  contracting  to  keep  the  grantee  and  the  rest  of  his  property 
free  of  them,  it  will  be  ihe  duty  of  the  court  to  pronounce  the  con- 
veyance incurably  vicious. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Pfoutz  against  Steel. 

In  order  to  preserve  a  pre-emption  right  to  land,  a  personal  residence  must 
be  kept  up  and  continued  upon  it  until  the  purchase  money  be  paid,  a  warrant 
obtained  and  survey  made.  To  leave  the  land  without  the  animus  revertendi 
is  a  legal  abandonment  of  it. 

ERROR  to  the  common  pleas  of  Tioga  county. 

Ejectment  by  Leonard  Pfoutz  against  Robert  Steel,  for  a  tract  of 
ten  acres  of  land. 

The  plaintiff's  title  was  a  warrant,  in  his  own  name,  of  the  llth 
of  February  1831,  and  a  survey  of  the  24th  of  March  1831. 

The  defendant's  title  was  founded  upon  an  actual  settlement  and 
residence  on  the  land  by  John  S.  M'Kinley,  as  whose  heir  at  law  he 
claimed  the  land.  M'Kinley  died  in  1818,  and  the  defendant  had 
the  possession  of  the  land  until  1821,  by  himself  and  his  tenants: 
from  that  time  until  the  date  of  the  plaintiff's  warrant  there  was  no 
person  in  the  actual  occupancy  of  the  land:  and  the  question  was, 
whether  this  was  not  a  legal  abandonment  of  the  pre-emption  right 
of  M'Kinley,  so  that  the  land  was  open  for  settlement  or  purchase 
by  another.  The  jury,  under  the  direction  of  the  court  below,  gave 
a  verdict  for  the  defendant. 

Parsons,  for  plaintiff  in  error,  contended,  that  the  conduct  of  the 
defendant  was  a  legal  abandonment  of  his  title,  and  cited  Watson  v. 
Gilday,  11  Serg.  <$•  Rawle  340;  Cluggage  v.  Duncan,  1  Serg.  fy 
Rawle  120 ;  M'Laughlin  «.  May  berry,  4  Yeates  534 ;  Blaine  v.  John- 
ston, 3  Binn.  105. 

II.— 3  B 
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Willislon  and  Cunningham,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  action  was  instituted  to  recover  the  possession 
of  ten  acres  of  land.     On  the  trial  of  the  cause  in  the  common  pleas, 
the  plaintiff,  in  order  to  sustain  his  action,  gave  in  evidence  a  war- 
rant in  his  own  name,  bearing  date  the  llth  day  of  February  1831, 
for  ten  acres,  und  describing  accurately  ihe  land  in  question  ;  and  a 
survey  made  thereon  on  the  24th  of  March  1831.     The  defendant 
then  attempted  to  establish  a  pre-emplion  right  to  the  land  by  show- 
ing that  in  1816  a  John  S.  M'Kinley,  a  sister's  son  of  the  defendant, 
erected  a  small  log  house  on  it,  in  which  he  resided  occasionally, 
being  a  single  man  and  a  shoemaker  by  trade,  till  May  1818,  when 
he  died  unmarried,  without  issue,  and  without  any  known  kindred 
nearer  than  the  defendant;  though  he  told  one  of  the  witnesses,  a 
few  days  before  his  death,  that  he  had  sisters  living.     M'Kinley,  in 
the  course  of  the  two  years  before  his  death,  cleared  and  fenced 
about  thiee  acres  of  the  land,  upon  which  he  raised  corn,  potatoes 
and  beans.     Befoie  his  death,  in  his  last  sickness,  he  told  one  of  the 
witnesses  that  he  wished  the  defendant  to  have  all  his  property; 
that  the  defendant  was  the  only  friend  he  had  in  the  country. 
M'Kinley,  beside  the  land,  had  the  tools  of  his  trade  and  some  little 
other  personal  property,  which  the  defendant  took  possession  of  after 
his  death,  and  paid  some  few  debts  of  small  amount  owing  by  the 
deceased  at  the  time  of  his  death,  together  with  the  funeral  expenses. 
The  defendant  also  took  charge' of  the  land,  and  had  it  occupied  by 
tenants,  who  resided  upon  it  some  part,  perhaps  the  greater  part  of 
the  time,  to  the  spring  of  1821 ;  but  from  that  time  down  until  after 
the  plaintiff  had  obtained  his  warrant  and  survey  for  it,  no  person 
resided  upon  it.     The  house  which  had  been  put  up  on  the  land  by 
M'Kinley,  the  only  one  that  ever  was  on  it  before  the  plaintiff  pro- 
cured his  warrant,  was  suffered  to  fall  into  ruin,  and  to  become  unfit 
for  a  dwelling.     The  defendant,  however,  continued,  after  clearing 
and  inclosing  about  three  fourths  of  an  acre  in  addition  to  what 
M'Kinley  had  cleared,  to  cultivate  and  keep  up  some  kind  of  fencing 
around  the  whole  of  the  cleared  part  of  the  land  from  1821,  the  time 
at  which  his  last  tenant  left  it,  till  the  2d  day  of  March  1831,  when, 
after  hearing  that  the  plaintiff  had  got  a  warrant  for  the  land,  he 
put  up  a  shanty  upon  it,  in  which  he  placed  some  old  chairs  and  a 
lock  upon  the  door  for  some  time  to  hold  possession,  as  he  told  the 
witness.     It  also  appeared  from  the  evidence,  that  a  large  portion 
of  the  land  was  at  times  overflowed  by  the  floods  in  a  creek  that 
passes  by  it:  and  that  upon  one  occasion  the  last  tenant  who  resided 
upon  it  was  taken  from  it  in  a  canoe. 

Several  errors  have  been  assigned  in  this  case,  but  it  will  be  suf- 
ficient to  decide  the  quesJion  whether  it  is  indispensably  requisite,  in 
order  to  preserve  a  pre-emption  right  to  land  founded  upon  a  settle- 
ment, that  a  personal  residence  should  be  kept  up  and  continued 
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upon  it;  because  a  correct  decision  of  this  question  will  determine 
the  whole  matter  in  controversy  between  the  parlies  :  for  if  con- 
tinuity of  such  residence  be  necessary  to  give" validity  to  a  settle- 
ment, and  to  render  it  at  all  times  effeciual,  the  defendant  has  no 
title  or  right  to  hold  the  land  in  dispute  ;  and  the  plaintiff's  right 
under  his  warrant  and  survey  must  prevail.     Seeing  the  legislaiure 
have  long  since  laid  down  a  rule  on  the  subject  in  terms  so  unam- 
biguous and  intelligible  that  the  meaning  of  them  cannot  readily  be 
mistaken,  I  must  confess  that  I  am  not  a  little  surprised  that  an 
appeal  to  this  court  to  pronounce  what  the  law  is  in  leliition  to  it 
should   have  become  necessary.     The  act  of  the  30ih  of  December 
1786  defines  a  settlement,  and  declares  "(hat  by  a  settlement  shall 
be  understood  an  actual  personal  resident  settlement,  with  a  manifest 
intention  of  making  it  a  place  of  abode  and  the  means  of  supporting 
a  family,  and  continued  from  time  to  time  unless  intenupied  by  the 
enemy,  or  going  into  the  military  service  of  this  country  during  the 
war."     From  terms  then  the  most  express  and  unequivocal,  we  see 
that  the  act  of  assembly  has  made,  as  the  late  Mr  Justice  Duncan 
very  correctly  observes  in  Gilday  v.  Watson,  11  Serg.  <£•  Rawle  340, 
"  continuity  of  actual  residence  and  possession  the  very  vital  principle  of 
this  right  and  a  part  of  its  legal  definition,"  so  that  continuity  of 
possession  alone  is  not  sufficient,  but  there  must  likewise  be  a  con- 
tinuity of  actual  personal  residence.     It  is  but  on  equitable  claim  to 
the  land  at  best,  and  it  has  long  since  been  established  and  ever  held 
by  the  courts  of  this  state  that  to  give  an  improvement  any  equity 
whatever,  it  must  not  have  the  smallest  cast  of  an  abandonment. 
Lessee  of  Smith  v.  Brown,  1    Ycates  515;  Sturgeon  v.   Waugh,  2 
Yeates  478  ;  Magens  v.  Smith,  4  Binn.  73.     This  principle  must  be 
considered  as  being  applicable  to  every  ingredient  necessary  to  the 
constitution  of  a  complete  and  perfect  settlement  right,  in  order  to 
preserve  and  keep  it  alive  and  in  full  force.     If  the  personal  resi- 
dence on  the  land  be  given  up  or  abandoned,  a  continuance  of  the 
cultivation  of  the  ground,  and  thus  holding  on  to  the  possession  of 
it,  can  avail  nothing  unless  the  act  of  assembly  is  to  be  entirely  dis- 
regarded.    And  where  the  personal  residence  has  been  relinquished 
for  years,  the  question  of  abandonment  in  such  case  is  not  a  question 
of  fact  to  be  left  to  the  jury,  but  a  question  of  law  which  must  be  de- 
cided by  the  court.     Whether  the  personal  residence  has  been  con- 
tinued upon  the  land  or  discontinued  Js  a  question  of  fact ;  and  if 
relinquished,  how  long]  is  likewise  a  question  of  fact  to  be  decided 
by  the  jury  :  but  whether  a  dereliction  of  it  for  years  amounts  to  an 
abandonment  of  the  right  or  not  is  a  question  of  law  upon  which  the 
court  ought  to  decide  and  to  give  the  jury  a  positive  direction,  as 
was  done  by  the  court  of  common  pleas  in  Duncan's  Lessee  v.  Clug- 
gage,  1  Serg.  fy  Rawle  111,  which  was  afterwards  affirmed  upon  a 
writ  of  error  by  this  court.     The  late  chief  justice  in  delivering  his 
opinion  in  that  case  says,  p.  120, 121,  "abandonment  is  not  in  all  cases 
a  matter  of  fact.     It  may  be  a  conclusion  of  law  from  facts.     Where 
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a  man  makes  a  settlement  and  leaves  it  for  n  great  length  of  time, 
it  does  not.  signify  for  him  to  say  lhat  he  keeps  up  his  possession." 
So  in  Wai  son  v.  Gildny,  11  Serg.  fy  Rawle340,  ihe  lale  Mr  Justice 
Duncan  lays  it  down  lhat  "  a  man  may  abandon  his  settlement,  and 
that  abandonment  may  be  of  such  a  cast  as  that  the  coml  may  de- 
cide it  as  matter  of  law."  In  the  case  then  at  bar  ii  being  clearly 
established  by  the  defendant's  own  wil  nesses,  and  indeed  not  gainsaid 
by  himself,  that  for  the  space  of  nearly  ten  years  before,  arid  imme- 
diately preceding  the  lime  that  the  plaintiff  obtained  his  warrant  for 
the  land  in  dispute  and  had  his  survey  made  upon  it,  the  defendant 
had  no  personal  residence  whatever,  either  by  himself  or  by  his 
tenants  upon  the  land,  it  was  clearly  the  duly  of  the  court  to  have 
directed  the  jury  lhat  the  defendant  had  shown  no  available  right 
of  any  kind  to  the  possession  of  it,  and  lhat  the  plaintiff  was  there- 
fore entitled  to  recover  it  under  his  warrant  and  survey. 

The  court  below  would  seem  for  a  moment  to  have  been  aware 
that  in  ordinary  cases  generally  a  continuation  of  personal  residence 
upon  the  land  was  necessary  to  maintain  and  preserve  a  settlement 
right  in  full  force  ;  for  in  their  answer  to  the  second  point,  submitted 
by  the  counsel  for  the  plaintiff,  they  admit  that  the  possession  must 
be  kept  up  and  continued  for  the  purpose  of  making  it  a  permanent 
place  of  abode,  and  the  means  of  subsisting  a  family  ;  but  how  it 
could  be  made  the  place  of  abode  without  personal  residence  it  is 
difficult  to  imagine,  and  I  take  it  for  granted  that  the  court  had  no 
idea  that  such  a  thing  was  practicable,  because  they  go  on  and  add, 
"  there  may  be  an  exception:  if  after  a  settlement  had  begun,  from 
some  unavoidable  cause  the  land  should  be  overflowed,  so  as  to  ren- 
der it  impossible  to  reside  on  ihe  premises,  the  settler  may  live  on  an 
adjoining  tract,  and  occupy  the  land  without  forfeiting  hia  rights,'* 
and  conclude  their  answer  on  this  point  by  saying,  "the  jury  will 
judge  whether  this  is  such  case."  Now  this  was  clearly  a  misap- 
prehension of  the  la  win  relation  to  this  matter  on  the  part  of  the  court; 
for  no  such  exception  is  to  be  found  in  the  act  of  assembly,  nor  yet 
in  any  judicial  construction  of  it.  According  to  the  express  terms  of 
the  act  nothing  will  excuse  the  settler  from  continuing  a  personal 
residence  upon  the  land  but  an  interruption  by  the  enemy  of  the 
country,  or  his  being  called  into  the  military  service  of  it.  Short 
intervals  of  non  residence,  such  as  may  frequently  happen  between 
the  going  out  of  one  tenant  and  the  coming  in  of  another,  or  a  tem- 
porary absence  on  business,  so  that  the  animus  revertendi  exists,  will 
not  be  considered  a  discontinuance  of  the  personal  residence,  after  it 
has  been  once  fully  completed.  Nor  will  it  be  so  considered  where 
the  settler  or  tenant  is  expelled  from  his  residence  on  the  land  by 
private  force,  provided  that  he  will  within  a  reasonable  time  resort  to 
proper  means  to  have  himself  restored,  but  if  he  do  not  it  may  be 
considered  an  abandonment  of  his  right.  If  he  should  happen  to  be 
compelled  to  quit  his  residence  on  the  land  from  any  extraordinary 
or  occasional  occurrence,  such  as  the  inundation  of  the  land  from 
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the  rising  of  the  waters  in  a  contiguous  slream,  he  must  return  as 
early  as  convenient  again  to  it,  or  otherwise  it  will  be  an  abandon- 
ment of  his  setllemenl.     And  if  the  inundation  should  happen  to  be 
so  frequent,  or  present  so  great  a  portion  of  the  lime,  as  to  lender  the 
continuance  of  a  personal  residence  upon  the  land  unprofitable,  or 
even  impracticable,  the  settler  has  no  alternative  left,  as  I  conceive, 
but  to  pay  the  purchase  money,  with  the  interest  thereon  due  to  the 
stale  for  the  land,  and  have  his  title  to  it  perfected  by. a  wariant  and 
survey;  otherwise,  by  relinquishing  the  personal   residence  in  fact, 
no  matter  what  his  intention  or  his  wish  may  he,  he  will  lose  his  right 
of  settlement.    There  is  nothing  hard  nor  unjust  in  this,  for  in  paying 
the  purchase  money  to  the  slate  he  is  only  performing  a  duly  which 
he  is  bound  in  equity,  justice  and  law  to  perform.     But  as  ihe  slate 
has  an  interest  in  having  an  actual  personal  residence  upon  as  much 
of  (he  land  within  her  territory  as  possible,  she  has  therefore  been 
willing  hitherto  to  grant  indulgence  for  the  payment  of  ihe  purchase 
money,  and  to  give  the  parly  a  pre-emption  right  to  the  land,  pro- 
vided that,  after  having  made  a  personal  resident  settlement  upon  it, 
he  will  continue  it.     But  for  the  stale  to  concede  a  right  of  any  kind, 
either  qualified  or  absolute,  to  one  for  land  without  having  received 
either  the  benefit  that  arises  from  the  payment  of  the    purchase 
money,  or  enjoying  that  which   arises  from  the  continuance  of  a 
subsisting  personal  resident  settlement  upon  it,  is  more  than  has  ever 
been  promised,  and  more  than  either  courts  or  juries  have  any  right 
to  grant  on  her  behalf.     But  the  court,  in  their  answer  to  the  thiid 
and  next  point  of  the  same  counsel,  still  go  further,  and   say  that 
"had  there  been  no  occupancy  of  the  land  by  the  defendant,  nor  resi- 
dence on  the  land  since  1822,  the  court  would  declare  as  mailer  of 
law  that  there  was  an  abandonment,  but  if  there  has  been  a  con- 
tinued occupancy  of  the  premises  down  to  the  bringing  of  this  suit, 
the  court  think  it  becomes  a  matter  of  fact  for  the  jury  to  decide, 
whether  Steele  has  abandoned  his  settlement."     Thus  clearly  indi- 
cating their  opinion  to  the  jury,  that  as  the  defendant  had  continued 
to  occupy  the  land  in  dispute  down    to  the  bringing  of  this  suit, 
although  he  had  confessedly  relinquished  all  personal  residence,  and 
had  had  nothing  of  the  kind  upon  it  from  1822  (1821  the  court 
ought  to  have  said  according  to  the  testimony),  that  it  was  not  an 
abandonment  of  his  settlement  in  law,  but  that  the  jury  must  decide 
upon  it  as  a  matter  of  fact.     In  this,  if  the  law  be  as  I  have  staled  it, 
of  which  I  entertain  no  doubt,  there  is  palpable  error;  I  am  at  a 
loss  to  perceive  upon  what  principle  it  was  that,  the  court  say,  if  the 
occupation  as  well  as  the  personal  residence  upon  the  land  had  been 
relinquished  or  not  continued,  that  they  would  have  declared  it  an 
abandonment  of  the  settlement  right  as  matter  of  law,  and  not  de- 
clared it  so  for  want  of  a  continuance  of  the  personal  resident  settle- 
ment, which  is  every  thing  in  the  constituiion  and  preservation  of 
such  right,  and  the  occupation  of  the  land  without  it  nothing  in 
the  eye  of  the  law.     It  is  by  making  a  personal  resident  settlement 

• 


414  SUPREME  COURT  [Sunbury 

[Pfoutz  v.  Steel.] 

upon  the  land  in  the  first  place  that  (he  right  is  created,  and  by  the 
continuation  alone  of  it  in  the  next  place  can  it  be  preserved.     Pos- 
session of  the  land  is  necessarily  included  in  a  personal  resident 
settlement  upon  it,  and  is  merely  an  ingredient  of  it ;  of  itself  it  gives 
no  rig^ii  to  the  land  whatever,  unless  within  a  reasonable  time  it  be 
followed  by  a  personal  residence  upon  it,  and  that  afterwards  conti- 
nued from  time  to  time  until  the  legal  title  shall  be  obtained  from  the 
state.     As  possession  or  occupation  then  in  law  cannot  of  itself  give 
any  right  to  the  land,  it  was  the  duty  of  I  he  court  below  to  have  ad- 
vised and  charged  the  jury  in  this  case,  that  all  right  which  the  de- 
fendant had  by  virtue  of  the  settlement,  made  upon  the  land  at  one 
time  was  gone  and  had  censed  to  exist,  because  the  settlement  itself, 
by  force  of  which  the  right  existed,  had  ceased   to  exist.     In  other 
words,  the  defendant,  in  the  eye  of  the  law,   had  abandoned  it. 
Whether  he  discontinued  the  personal  residence  upon  the  land  with 
the  intention  of  relinquishing  his  right  by  sett  lenient  or  not,  can  make 
no  difference  ;  the  law  pronounces  it  an  abandonment  of  his  right, 
just  as  it  dues  in  the  case  of  an  obligee  who  has  released  one  of  two 
obligors,  that  he  has  thereby  released  both,  whether  he  intended  it 
or  not.     If,  to  leave  such  a  question  to  the  jury  as  a  mere  mailer  of 
fact,  to  he  decided  by  them  according  to  their  discretion,  were  to  be 
tolerated,  it  is  easy  to  perceive  that  great  uncertainty  would  neces- 
sarily arise  from  it  in  respect  to  land  titles.     And  one  man  in  the 
course  of  his  life  might  acquire  a  right  by  settlement  to  forty  or  more 
tracts  of  land  within  the  stale,  and  after  making  the  settlement  on 
each,  continue  to  hold  them  all  without  continuing  a  personal  resi- 
dence upon  any  of  them,  or  obtaining  warrants  for  them  from  the 
state  ;  which  would  be  in  direct  opposition  to  the  whole  system  of  our 
land  laws,  and  contrary  to  every  act  of  legislation  as  well  as  adjudi- 
cation on  the  subject. 

The  judgment  is  reversed,  and  venire  de  novo  awarded. 


/r 

Greiner's  Estate. 

A  surety  who  has  paid  the  bond  debt  of  his  principal  will  be  placed  in  the  situ- 
ation of  the  creditor,  and  be  entitled  to  all  his  rights  ;  but  not  so  with  regard  to 
a  payment  by  one  joint  obligor  in  a  bond ;  his  claim  against  his  co-obligor  is  a 
simple  contract  claim  for  contribution. 

A  and  B  "  are  held  and  firmly  bound  to  M  in  the  sum  of  1000  dollars,  to  be 
paid  to  the  said  M,  his  executors,  administrators  or  assigns  ;  to  which  payment, 
well  and  truly  to  be  made  and  done,  we  bind  ourselves  jointly,  and  our  heirs, 
executors  and  administrators,  and  every  of  them  firmly  by  these  presents:"  held 
to  be  a  joint  obligation,  and  not  joint  and  several. 

If  an  executor,  in  the  regular  discharge  of  his  duty,  advances  money  of  his 
own  to  discharge  debts  of  the  estate,  he  will  stand  in  the  place  of  the  creditors 
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thus  paid  as  to  the  distribution  of  the  estate.  But  if  his  course  of  administration 
has  been  irregular,  and  without  regard  to  the  rights  of  the  creditors  generally, 
as  where  he  pays  simple  contract  debts  when  there  are  specialties,  lie  has  no 
claim  to  preference  on  a  deficiency  of  assets. 

APPEAL  from  the  orphan's  court  of  Northumberland  county. 

Jacob  Yoderand  Martin  Price  were  executors  of  Frederick  Greiner 
deceased  ;  and  in  January  1820,  settled  an  account,  charging  them- 
selves with  the  sum  of  14,086  dollars  99  cents,  and  asking  credits 
for  various  payments  and  bonds  not  due.  Among  these  payments, 
the  dates  of  which  were  not.  staled,  were  upwards  of  900  dollars  for 
simple  contract  debts.  In  November  1823,  Price  having  died,  Yoder 
settled  a  second  account,  charging  himself  with  6889  dollars  44 
cents,  and  taking  credit  for  payments  and  debts  not  due,  showing  a 
balance  in  his  favour  of  50  dollars:  of  these  payments  484  dollars 
were  simple  contract  debts.  In  April  1826,  he  was  cited  to  settle 
a  final  account,  and  in  1827  he  filed  an  account  containing  no 
charge,  but  claiming  a  credit  for  further  payments  and  commiss- 
ions, amounting  altogether  to  the  sum  of  747  dollars  2  cents.  In 
June  1829  Yoder  was  dismissed  for  not  giving  security  according  to 
the  order  of  the  court,  and  Peter  Lazarus  was  appointed  administra- 
tor de  bonis  non  cum  testamento  annexe,  and  received  some  assets. 
Auditors  were  appointed  to  apportion  these  assets  among  the  credi- 
tors, there  being  insufficient  to  pay  all.  They  reporte'd  the  amount 
of  assets  to  be  600  dollars,  and  directed  them  to  be  paid  as  follows. 

Expenses  of  administration  and  audit,        '  .    '  $  91  56 
Klingman  for  Welsten,  debt  on  bond,             ./  168  16 
Costs  in  the  suit,        .             .             .             .  13  98 
Klingman  for  Brower,  debt  on  bond,               .  11040 
Costs  on  same — two  suits  till  judgment,         .  2728 
Philip  Greiner's  judgment — action  on  the  case, 
being  the  only  simple  contract  debt — the  bal- 
ance, 188  62 


$600  00 

Jacob  Yoder  claimed  the  whole  sum,  before  the  auditors,  as  be- 
longing to  him:  but  they  disallowed  it. 

Exceptions  to  this  report  were  taken  in  the  orphan's  court.  On 
a  case  slated,  the  court  decided  that  Philip  Greiner  was  a  specialty 
creditor;  but  then  decreed  that  Yoder  was  entitled  to  the  money  in 
the  administrator's  hands,  in  payment  of  his  debt  against  the  estate  of 
747  dollars  2  cents.  From  this  decree  the  other  claimants  appealed. 

Suit  was  instituted  against  Frederick  Greiner's  executors  on  the  two 
bonds  to  Klingman  for  the  use  of  Brower  in  August  1818,  and  judg- 
ments were  rendered  thereon  in  January  and  August  1819.  On 
the  bond  to  Klingman  for  the  use  of  Welsten,  suit  was  brought 
against  the  executors  in  April  1819,  and  judgment  obtained  in 
January  1820. 
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The  claim  of  Philip  Greiner  nrose  thus.  On  the  20fh  of  October 
1813,  Frederick  Greiner,  ihe  testator,  niul  his  father  Philip  Greiner, 
gave  i heir  bond  to  John  Miller,  in  (he  sum  of  2155  dollars  40  cents, 
conditioned  for  ihe  payment  of  1777  dollars  70  cents,  on  the  23d  of 
August  1814,  by  which  they  bound  themselves  jointly,  and  their 
heir*,  executors,  administrators  mid  every  of  them.  Frederick  Greiner 
paid,  on  the  1st  of  September  1816,  the  sum  of  84  pounds  9  shillings 
and  10  pence,  on  account.  In  March  1819,  Philip  Greiner  paid  1032 
dollars  27  cents,  in  full.  In  April  1819,  Philip  Greiner  commenced 
an  action  on  the  case  against  Frederick  Greiner's  executors,  to  re- 
cover coniiihntion,  and  obtained  judgment  in  July  1819,  on  which 
Q.  fieri  facias  wus  issued  and  returned  nulla  bona. 

Frick  and  Bellas,  for  B rower. 
Greenougli,  for  Greiner's  Administrators. 
Merrill,  for  Yoder. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J.— The  first  question  is,  as  to  the  character  of  the 
claim  of  Philip  Greiner,  whether  it  is  a  specialty  or  not :  for  the  debts 
of  Klingman,  for  the  use  of  Brower  and  Welsten,  are  admitted  to  be 
specialties.  Philip  Greiner's  claim  cannot  be  so  considered.  A 
surety  paying  the  bond  debt  of  the  principal,  would  be  placed  in  the 
situation  of  the  creditor  thus  paid,  and  entitled  to  all  his  rights;  Dor- 
sheimer  v.  Bucher,  7  Serg.  <$•  Rawle  9;  but  it  is  admitted  that  Philip 
was  not  a  surely.  It  is  contended,  however,  that  the  bond  was  a  joint 
and  several  bond,  and  therefore  Fiederick  Greiner's  estate  was  liable 
upon  it.  Toll.  Exec.  284.  The  legal  construction  of  such  a  bond 
as  the  one  under  consideration,  was  examined  in  the  case  of  Moser 
v.  Liebengiith,  1  Rawle  255  ;  2  Rawle  428,  and  the  decision  was,  that 
it  is  to  be  construed  a  joint  bond.  If  so,  the  executors  of  Frederick 
Greiner  were  not  liable  on  it,  and  Philip  Greiner  was  bound  to  pay 
the  whole  as  surviving  oblk'or.  Whatever  claim  he  had  against 
Frederick  Greiner's  estate  for  contribution,  must  rank  as  a  simple 
contract,  debt,  growing  out  of  matters  dehors  the  instrument. 

Jacob  Yoder  claims  the  sum  remaining  in  (he  hands  of  the  admin- 
istrator, towards  the  reimbursement  of  moneys  advanced  by  him 
in  payment  of  the  debts  of  the  testator  to  a  greater  amount.  If  the 
executor,  in  the  course  of  the  regular  discharge  of  his  duty,  advances 
moneys  out  of  his  own  purse  to  discharge  debts,  it  is  but  just  that  he 
should  stand  in  the  place  of  the  creditors  thus  paid,  and  enjoy  their 
privileges.  But  if  he  proceeds  irregularly,  and  without  regard  to 
ihe  rights  of  the  creditors  generally,  as  where  he  pays  off  simple  con- 
tract debts,  when  there  are  specialties  and  other  debts  of  equal  de- 
gree, he  has  no  claim  to  preference  on  a  deficiency  of  assets.  In 
the  present  case  there  can  be  no  ground  to  allege  a  want  of  notice  ; 
because  suits  were  brought  in  1818  and  1819,  before  the  settlement 
of  the  first  account,  and,  for  aught  we  can  tell,  before  payment  of 
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the  debts  mentioned  in  it  ;  no  dates  of  these  payments  being  fur- 
nished in  the  account.  There  was,  then,  an  expenditure  of  900 
dollars  out  of  funds  to  which  the  specialty  creditors  were  first  enti- 
tled, and  the  simple  contract  creditors  had  a  claim  to  a  proportion  of 
the  remainder.  These  must  now  be  lost,  if  the  executor  is  to  take 
the  fund.  Between  the  years  1820  and  1823,  there  is  another  sum 
of  484  dollars  applied  in  the  same  unauthorized  manner. 

Our  laws  scrupulously  provide  for  the  security  of  the  executor, 
and  the  fair  and  equal  distribution  of  the  assets  among  creditors, 
according  to  their  legal  rights.  By  the  fourteenth  section  of  the 
act  of  1794,  it  is  made  the  duty  of  the  executor  or  administrator, 
where  there  is  a  deficiency  of  assets,  to  apply  to  the  orphan's  court 
for  the  appointment  of  auditors  to  settle  and  adjust  the  proportions 
payable  to  the  creditors ;  who  are  required  to  present  their  claims 
within  one  year  after  public  notice,  on  pain  of  losing  a  dividend  of 
the  assets.  This  affords  a  complete  protection  against  the  risk  of 
mispayments  from  want  of  notice,  or  otherwise;  and  it  would  seem 
to  make  it  the  duty  of  every  executor  to  avail  himself  of  it  wherever 
the  estate  is  insolvent,  if  he  means  to  be  secure  against  a  charge  of 
devastavit,  in  paying  debts  out  of  their  order  and  proportion.  The 
English  law  allows  an  executor  to  make  voluntary  payments,  as 
against  debts  of  an  equal  or  superior  degree,  of  which  he  has  not  due 
notice :  otherwise  it  might  be  in  the  power  of  creditors  to  ruin  an 
executor,  by  suppressing  their  debts  until  the  assets  were  expended. 
But  our  act  of  assembly  stands  upon  a  different  footing :  for  it  places 
the  means  of  guarding  against  hazard  in  the  hands  of  the  executor 
himself. 

By  the  act  of  assembly  of  1705,  the  order  of  paying  debts  was 
prescribed  ;  and  it  was  enacted,  that  nothing  in  that  act  contained 
should  prevent  or  damnify  an  executor  or  administrator  for  discharg- 
ing the  decedent's  just  debts,  as  the  same  should  come  to  their  know- 
ledge, without  regard  to  the  priority  of  the  same  in  payment,  after 
the  expiration  of  twelve  months  from  the  time  of  the  decedent's 
decease.  This  act,  though  it  prescribed  the  order  of  paying  debts, 
did  not  provide  for  a  pro  rata  payment,  where  there  was  a  deficiency 
of  assets.  Under  its  operation,  the  executor  could  voluntarily  pay 
one  creditor  in  preference  to  another  of  equal  degree,  of  whose  debt 
he  had  not  legal  notice  :  but  not  in  preference  to  a  creditor  of  supe- 
rior degree  within  a  year,  though  after  a  year  he  might.  But  whe- 
ther within  the  year  or  after,  a  compulsory  payment  could  be  enforced 
in  all  cases.  Roberts  v.  Cay's  Executors,  2  Dall.  260. 

The  act  of  1794  substitutes  a  new  and  improved  system.  It  pre- 
scribes the  order  of  payment,  and,  in  addition,  provides  for  &pro  rata 
payment  in  case  of  deficiency  of  assets,  by  authorizing  and  requiring 
the  executor  to  apply  for  auditors,  and  to  give  notice  by  public  ad- 
vertisement. It  would  seem  that  by  the  present  system,  in  case  of 
the  insolvency  of  the  estate,  neither  a  voluntary  nor  compulsory 
payment  to  one  creditor  of  his  whole  debt  can  take  place,  without 
ii.— 3  c 
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defeating  the  provisions  of  the  act.  In  Ex  parte  Meason,  5  Bimt. 
167,  it  was  held,  that  an  administrator  could  not,  under  the  act  of 
1794,  retain  for  his  own  debt  in  preference  to  creditors  of  equal 
degree,  on  the  ground  that  if  he  could  sue  himself  he  could  not 
recover  his  whole  debt,  but  only  a  proportion.  See  also  Dorsheimer 
v.  Bucher,  7  Serg.  fy  Rawle  9. 

If,  therefore,  the  estate  be  insolvent,  it  is  the  duty  of  the  executor 
to  withhold  payment,  and  apply  for  the  appointment  of  auditors. 
He  is  not  at  liberty  to  make  voluntary  payments,  in  contravention  of 
the  order  and  proportion  prescribed  ;  and,  if  sued,  should  apply  to  the 
court  to  control  the  proceeding  of  the  creditor :  otherwise  the  bene- 
ficial design  of  the  act  would  be  frustrated.  If  the  executor  disre- 
gards this  duty,  and  undertakes  to  pay  at  his  own  will  and  pleasure, 
he  ought  to  be  considered  as  assuming  the  responsibility,  and  liable 
to  the  creditors  who  may  suffer  by  his  neglect.  On  the  other  hand, 
when  the  estate  is  solvent,  it  is  the  right  and  the  duty  of  the  execu- 
tor to  pay  off  the  debts  as  soon  as  possible,  for  the  benefit  of  heirs  and 
legatees,  and  distribute  the  surplus. 

Decree  of  the  court  reversed,  and  the  report  of  auditors  confirmed. 


Commonwealth  against  Snyder. 

In  order  to  entitle  an  applicant  under  the  act  of  9th  of  April  1627,  for  damage 
done  to  his  lands  by  reason  of  the  construction  of  the  Pennsylvania  Canal,  it  is 
not  necessary  that  the  canal  should  pass  through  his  land ;  any  injurious  inter- 
ference with  his  property  is  a  good  ground  upon  which  to  found  his  application. 

When  a  report  has  been  made  under  that  act  by  three  of  the  five  viewers 
appointed,  which  was  confirmed  by  consent,  it  will  not  be  set  aside  on  the 
exception  that  all  the  viewers  should  have  been  upon  the  ground. 

CERTIORARI  to  the  quarter  sessions  of  Union  county. 

This  was  an  application  by  John  Snyder  for  the  appointment  of 
viewers,  to  ascertain  the  damage  done  to  him  by  reason  of  the  con- 
struction of  the  Pennsylvania  Canal,  and  the  appointment  and  report 
of  those  viewers  :  all  the  facts  of  which  are  fully  stated  by  his  honour 
who  delivered  the  opinion  of  the  court. 

Lashels,  for  the  commonwealth. 
Creenough,  contra. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  proceedings  in  this  case  are  founded  upon  the 
eighth  section  of  the  act  of  assembly,  passed  the  9th  of  April  1827, 
entitled  "  an  act  to  provide  for  the  further  extension  of  the  Pennsyl- 
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vania  canal."  That  part  of  the  section  under  which  they  were 
commenced  is  in  the  following  words,  "  that  if  any  person  shall  con- 
sider himself  aggrieved  by  reason  of  the  canal  passing  through  the 
lands  of  which  he  is  owner,  or  by  interfering  in  any  manner  with  his 
rights  of  properly,  he  may  at  the  completion  of  the  work  thereupon, 
or  within  one  year  thereafter,  petition  the  court  of  quarter  sessions  of 
the  county  in  which  the  damage  has  been  committed,  and  the  said 
court  shall  appoint  five  respectable  citizens  within  the  judicial  district 
of  which  the  county  is  a  part,  and  not  residing  in  or  inhabitants  of 
the  said  county,  whose  duty  it  shall  be,  after  being  severally  sworn 
or  affirmed,  to  view  the  premises,  and  after  taking  into  consideration 
the  advantages  of  said  canal  to  the  petitioner,  report  such  damage, 
if  any,  as  they  or  any  three  of  them  shall  think  the  owner  has  sustained 
by  said  canal.  And,  upon  the  approbation  of  the  said  court  to  the 
report  of  the  said  viewers,  and  the  certificate  of  the  prothonotary  to 
the  amount,  the  acting  canal  commissioner  shall,  and  he  is  hereby 
required  to  pay  to  the  said  petitioner  the  full  amount  of  damages 
and  costs  assessed  as  aforesaid." 

Two  exceptions  have  been  taken  by  the  counsel  here  for  the  Com- 
monwealth; the  first  of  which  is,  "  that  the  court  of  quarter  ses- 
sions had  no  jurisdiction  of  the  matter  complained  of,  and  parti- 
cularly at  the  time  and  in  the  name  the  application  was  made." 

It  appears  that  a  report  was  made  by  three  of  the  five  viewers  ap- 
pointed in  this  case  on  the  12th  of  May  1829,  and  on  the  18th  of 
the  same  month  was  read  in  the  court  of  quarter  sessions,  and  con- 
firmed nisi  ;  and  that  on  the  1 6th  of  September  following  it  was  read 
again  and  confirmed  by  consent,  without  any  objection  ever  having 
been  made.  It  seems  somewhat  inexplicable  that  these  proceedings 
should  have  been  removed  into  this  court  by  the  Commonwealth  for 
the  purpose  of  getting  them  set  aside  or  quashed,  after  having  as- 
sented to  their  confirmation  in  the  court  of  quarter  sessions.  It  is  a 
circumstance  which  is  not  to  be  wholly  overlooked,  and  ought,  I 
think,  to  be  considered  sufficient  to  raise  the  presumption  that  the 
proceedings  are  all  regular  so  far  as  the  contrary  does  not  appear  on 
their  face,  or  has  not  been  otherwise  proved  and  shown.  Then  how 
does  it  appear  that  the  court  of  quarter  sessions  had  no  jurisdiction  ? 
As  regards  the  subject  matter  of  the  complaint  it.  is  clearly  embraced 
by  the  terms  of  the  act.  It  is  not  necessary,  as  has  been  contended, 
that  the  canal  should  pass  through  or  touch  the  land  of  the  com- 
plainant to  entitle  him  to  redress ;  if  he  has  been  injured  in  his 
rights  of  property  by  it,  the  act  has  given  him  the  remedy  which  has 
been  adopted  and  pursued  in  this  case.  The  words  of  the  act  are, 
"  if  any  person  shall  consider  himself  agrieved  by  reason  of  the  canal 
interfering  in  any  manner  with  his  rights  of  property,  he  may  at  the 
completion  of  the  work,  or  within  one  year  thereafter,  present  his 
petition  to  the  court  of  quarter  sessions,  &c."  Now  the  injury  set 
forth  by  the  petitioner  is,  that,  by  the  erection  of  a  dam  across  the 
mouth  of  Penn's  creek  for  the  use  of  the  canal,  the  watei  of  this  creek 
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was  forced  into  Back  creek,  which  caused  the  water  of  the  latter  to 
be  greatly  raised  and  thrown  back  upon  the  paper  mill  of  the  peti- 
tioner, situated  above  upon  this  stream,  so  as  to  deprive  him  of  the 
use  of  it  for  six  weeks,  &c.  ;  which  was,  if  true,  most  incontestably 
an  interference  with  his  rights  of  property.  Then  as  to  the  time  at 
which  the  petition  was  presented  to  the  court  of  quarter  sessions,  it 
is  stated  in  it,  that  that  part  of  the  canal  which  interfered  with  the 
petitioner's  rights  of  property  was  completed  within  the  year  pre- 
ceding, which  brings  him  within  the  time  prescribed  by  the  act,  ac- 
cording to  what  I  conceive  to  be  the  true  spirit  and  meaning  of  if, 
for  presenting  his  petition.  For  a  more  full  discussion  of  this  point 
I  would  refer  to  the  opinion  delivered  in  the  cases  of  the  Common- 
wealth against  Fisher  and  several  others,  decided  by  this  court 
during  the  late  term  at  Harrisburg  (ante,  p.  190).  There  is  no  weight 
in  the  objection  that  the  application  for  redress  is  not  in  the  proper 
name.  The  act  of  assembly  in  express  terms  authorises  the  owner 
of  the  property  injured  to  petition  ;  and  John  Snyder  being  the  owner 
of  the  property  injured  in  this  case  was  therefore  the  proper  person 
to  petition  the  court  for  redress,  and  why  he  should  not  do  it  in 
his  own  name  I  am  at  a  loss  to  conceive. 

The  second  exception  is  "  that  only  three  of  the  viewers  met  and 
made  report."  That  the  report  of  any  three  of  the  viewers  is  made 
sufficient  by  the  express  terms  of  the  act  can  admit  of  no  doubt,  but 
the  question  intended  to  be  raised  by  this  exception  is,  whether  they 
ought  not  all  to  have  viewed  and  consulted  together  1  In  answer 
to  this  it  may  be  observed  in  the  first  place,  that  it  does  not  appear 
any  where  from  the  face  of  the  proceedings  that  they  did  not  all  view 
and  confer  together  on  the  subject  of  the  complaint.  For  aught  then 
that  appears  on  the  record  the  viewers  may  have  all  viewed  in  com- 
pany, and  I  think  the  contrary  ought  not  to  be  intended  after  a  con- 
firmation of  the  proceedings  by  the  court  of  quarter  sessions  with  the 
consent  of  the  Commonwealth,  or  the  person  authorised  to  act  in  the 
matter  on  her  behalf.  If  the  fact  be  that  only  part  of  the  viewers 
met  and  viewed,  I  think  it  lay  upon  the  Commonwealth  to  show  if, 
after  having  admitted  iri  effect  that  the  proceedings  were  regular,  or 
at  least  that  she  had  no  objection  to  them.  But  I  would  observe,  in 
the  second  place,  that  I  am  not  satisfied  that  the  legislature  intended 
that  all  the  viewers  should  meet  and  view  together  in  company ; 
because,  if  they  did  so  intend,  the  insertion  of  the  words  "  or  any 
three  of  them,"  in  the  section  of  the  act  already  recited,  was  unne- 
cessary; for  without  these  words  the  construction  of  the  act  would 
have  been  precisely  such  as  is  contended  for  by  the  counsel  for  the 
Commonwealth  according  to  the  principles  laid  down  by  this  court 
in  the  case  of  the  Baltimore  Turnpike,  5  Binn.  481 ;  where  it  was 
held  that  the  report  of  jive  of  six  viewers  assessing  and  allowing 
damages  under  the  act  of  assembly  in  that  case  was  good,  it  being 
shown  by  affidavit  that  all  had  viewed,  although  the  words  of  the 
act  are,  "the  court  shall  appoint  six  disinterested  persons  to  view  and 
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adjudge  the  amount  of  the  damage  so  done,  which,  if  approved  of  by  the 
court,  shall  be  paid  by  the  company."  Hence  I  am  inclined  to  think 
that  the  legislature  intended  by  the  introduction  of  the  words  "  or 
any  three  of  them,"  to  give  a  different  operation  to  their  act  from 
what  it  otherwise  would  have  had  ;  and,  if  so,  the  only  change  that 
these  words  can  produce  in  the  operation  or  effect  of  the  act,  is  to 
make  the  view  and  report  of  any  three  of  the  viewers  good. 
The  proceedings  in  this  case  are  affirmed. 


Sheaffer  against  M'Kabe. 

A  clearing  over  upon  a  tract  of  woodland  of  a  few  feet  or  a  few  yards  would 
not  take  from  it  the  character  of  unseated  land  and  relieve  it  from  liability  to  a 
sale  for  taxes  ;  but  the  cultivation  of  several  acres  fixes  the  denomination  of  the 
whole,  and  charges  the  person  of  the  cultivator  with  the  payment  of  the  taxes ; 
and  a  sale  of  the  land  under  such  circumstances  is  unlawful. 

APPEAL  from  the  circuit  court  of  Lycoming  county. 

This  was  an  action  of  ejectment  by  Samuel  Sheaffer  against  John 
M'Kabe  and  Thomas  M'Kabe.  The  plaintiff  claimed  title  under  a 
treasurer's  sale  of  the  land  for  taxes.  The  defendant,  who  claimed 
under  the  title  of  the  warrantee,  resisted  the  plaintiff's  recovery,  on 
the  ground  that  the  land  was  not  unseated,  but  that  it  had  been 
cleared  and  cultivated.  The  fact  appeared  to  be,  that  the  owner  of 
the  adjoining  land  had  cleared  several  acres  over  his  line  on  the  land 
in  dispute,  had  farmed  it,  by  raising  grain  upon  it,  and  had  made  a 
verbal  agreement  that  he  would  pay  the  taxes  of  the  whole  tract 
for  the  use  of  that  which  was  cleared.  It  also  appeared  that  the 
owner  of  the  land  had  paid  taxes  which  had  been  assessed  upon  it 
as  unseated. 

The  counsel  for  the  plaintiff  asked  the  court  to  instruct  the  jury 
upon  the  following  points  : 

1.  That  an  accidental  or  even  wilful  clearing  over  the  lines  of  the 
tract  in  dispute,  by  the  owner  of  the  adjoining  survey,  and  a  cultiva- 
tion of  such  part  and  raising  of  grain,  unaccompanied  by  an  actual 
residence  within  the  boundaries  of  the  tract,  will  not  render  it  seated 
land  within  the  meaning  of  the  act  of  assembly. 

2.  That  even  if  the  part  so  cleared  over  and  cultivated,  was  there- 
by the  subject  of  taxation  as  seated  land,  yet  the  residue  of  the  tract 
would  be  considered  unseated,  and  could  be  held  by  the  purchaser 
at  treasurer's  sale. 

3.  The  tract  in  dispute  having  been  returned  for  taxation  as  un- 
seated land  into  the  commissioner's  office,  and  taxes  paid  for  it  as  such, 
including  the  year  1818,  by  the  owner  Mr  Govett,  and  this  long  after 
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the  alleged  clearing  over  the  line,  amounts  to  an  acquiescence  on 
the  part  of  the  owner  that  the  land  was  unseated,  and  he  shall  not 
now  allege  the  contrary  to  the  prejudice  of  the  purchaser's  vested 
rights. 

4.  The  verbal  lease  to  George  Sheaffer,  if  any  such  was  given, 
that  he  should  pay  the  taxes  on  the  whole  land  for  the  use  of  the 
part  so  cleared,  not  having  been  complied  with  by  him,  cannot  affect 
the  purchaser. 

But  the  court  was  of  opinion  that  the  plaintiff  was  not  entitled  to 
recover,  and  so  instructed  the  jury,  who  found  a  verdict  for  the  de- 
fendant. A  motion  for  a  new  trial  was  overruled,  and  the  plaintiff 
appealed. 

Armstrong  and  Campbell,  for  appellants. 
Bancroft  and  Ellis,  contra. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — It  is  settled  that  cultivation  without  residence 
gives  character  and  denomination  for  the  purposes  of  assessment ; 
nor  is  it  material  in  a  question  of  denomination  that  the  cultivator  is 
an  intruder.  With  the  actual  owner  the  assessor  has  nothing  to  do, 
it  being  sufficient  for  his  purpose  that  there  is  an  occupant  personally 
responsible  for  the  public  charge.  The  limitation  to  this  is,  that  an 
occupancy  of  the  same  spot  shall  not  subject  him  to  a  double  charge, 
as  was  determined  in  Campbell  v.  Wilson,  at  the  last  term  at  this  place, 
1  Watts  503,  where  it  was  held  that  actual  possession  of  land  comprised 
by  the  lines  of  interfering  surveys,  has  not  the  effect  to  make  both  tracts 
seated,  being  referable  to  the  title  under  which  the  possessor  entered, 
and  leaving  the  residue  of  the  other  survey  to  be  dealt  with  as  un- 
seated for  its  proper  tax.  But  a  proprietor  rmving  a  field  notoriously 
beyond  the  lines  of  his  survey,  and  without  apparent  connexion  with 
his  fields  and  improvements  on  his  own  tract,  could  not  avoid  being 
personally  charged  with  the  tax  for  the  land  entered  upon,  by  the 
plea  that  he  is  a  trespasser.  The  primary  object  of  the  legislature 
has  been  to  charge  the  person  and  not  the  land  where  the  person  is 
ordinarily  accessible ;  and  to  that  intent,  actual  residence  on  the 
land  is  not  indispensable.  A  tract  attached  to  a  farm  is  seated  for 
the  purpose  of  charging  the  tenant  or  the  owner,  though  residing  on 
the  adjoining  tract ;  and  the  same  thing  is  true  of  an  outlet  not  suf- 
fered to  lie  waste.  On  this  subject,  we  recognise  the  principles  of 
Stokely  v.  Bonner  in  their  full  extent.  Nor  can  a  distinction  be 
taken  where  the  adjoining  proprietor  has  extended  his  fields  into  an 
unseated  tract  by  mistake  or  design.  The  difference  between  a  clear- 
ing over  and  a  clearing  with  a  view  to  a  separate  tenement,  is  but 
in  the  comparative  readiness  with  which  they  would  present  them- 
selves to  the  senses  of  the  assessor.  But  though  the  truth  of  the 
case  be  actually  different,  the  assessor  is  presumed,  from  the  nature 
of  his  duties,  to  have  made  himself  acquainted  with  the  lines  and 
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landmarks  within  his  district,  as  well  as  the  occupancy  of  the  pro- 
prietors ;  for  he  has  to  do  not  merely  with  tracts,  but  fractions  of 
tracts,  being  required  to  distinguish,  in  his  annual  return  to  the  com- 
missioners, the  intervening  alterations  by  transfer  or  division  since 
the  preceding  triennial  assessment.  Beside,  it  is  the  duly  of  the 
deputy  surveyors  to  furnish  maps  of  the  surveys  within  their  dis- 
tricts; and  to  what  end]  Most  certainly  to  supply  the  assessing 
officers  with  means  of  information  in  respect  to  the  minutiae  of  their 
business ;  and  doubtless  to  enable  them  to  fix  the  boundaries  of  the 
respective  tracts,  in  order  to  determine  with  the  greater  certainty  the 
character  and  denomination  of  each  as  a  subject  of  taxation.  The 
argument  that  the  owner  is  chargeable  with  the  mistakes  of  the 
officer,  attempted  to  be  drawn  from  the  provision  which  requires  him 
to  furnish  the  commissioners  with  a  list  of  his  unseated  lands,  takes 
for  granted  the  very  fact  in  dispute,  that  the  denomination  had  not 
been  changed.  Whatever  might  be  its  effect  in  a  contest  with  the 
occupant,  the  owner  is  not  bound  by  his  duty  to  the  public  to  return 
as  unseated  a  tract  which  has  ceased  to  be  so  by  actual  occupancy, 
and  whether  by  that  of  the  owner  or  of  a  stranger  cannot  be  mate- 
rial. By  determining  the  question  according  to  this  view  of  it,  no 
loss  is  suffered  by  the  public  which  has  not  been  occasioned  by  the 
negligence  of  its  officer,  and  which  it  ought  not  to  bear ;  for  besides 
the  produce  of  the  land,  the  collector  might  have  had  recourse  to  the 
person  of  the  cultivator,  and  it  is  undoubted  negligence  as  well  as  a 
departure  from  the  spirit  of  all  the  legislation  on  the  subject,  to  forego 
the  use  of  personal  means  where  it  may  be  had,  in  order  to  have 
recourse  to  the  land.  In  regard  to  the  adequacy  of  the  produce  to 
the  tax,  the  direction  was  perhaps  too  favourable  to  the  appellant. 
A  clearing  over  of  a  few  feet  or  a  few  yards  might  be  disregarded  on 
the  principle  of  de  minimis;  but  the  cultivation,  as  here,  of  several 
acres,  fixes  the  denomination  of  the  whole,  and  charges  the  person 
of  the  cultivator,  which  is  sufficient  security  in  contemplation  of  law, 
though  nothing  might  be  got  from  the  produce  of  the  land.  The 
tract  in  question,  then,  having  ceased  to  be  unseated,  could  not  be 
sold  for  the  personal  duty  of  the  occupant;  and  the  jury  were  war- 
ranted in  giving  it  to  its  original  owner. 
Judgment  affirmed. 
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Keeler  against  Neal. 

A  justice  of  the  peace  of  one  county  may  issue  an  execution  upon  a  certified 
transcript  of  a  judgment  on  the  docket  of  a  justice  of  the  peace  of  another  county 
in  all  cases  when  the  latter  might  legally  have  issued  one. 

A  misrecital  in  the  body  of  an  execution  does  not  render  it  void,  nor  will  a 
constable  be  a  trespasser  in  executing  it :  he  will  be  justified  under  the  provi- 
sions of  the  act  of  the  21st  of  March  1772. 

An  accord  must  appear  to  be  advantageous  to  the  party,  or  it  can  be  no  satis- 
faction  ;  therefore  in  trespass  for  taking  plaintiff's  cattle,  it  is  no  good  plea  to 
say,  there  was  an  accord  that  the  plaintiff  should  have  his  cattle  again. 

ERROR  to  the  common  pleas  of  Bradford  county. 

Titus  Neal  brought  this  action  of  trespass  against  Samuel  F. 
Keeler,  before  a  justice  of  the  peace,  to  recover  damages  for  seizing 
and  taking  away  a  mare  belonging  to  him  ;  and  it  came  into  the 
court  of  common  pleas  by  appeal.  The  defendant  pleaded  "  not  guilty, 
and  accord  and  satisfaction;"  a  verdict  passed  for  the  plaintiff  for  70 
dollars. 

It  appeared  in  evidence,  that  Hyde,  a  constable  of  Pike  township, 
Bradford  county,  in  company  with  Keeler,  who  acted  as  his  assist- 
ant, took  from  Neal  a  mare  which  had  recently  belonged  to  one 
Adna  Hawley,  of  Susquehanna  county,  and  was  then  in  Neat's  pos- 
session under  an  alleged  purchase  from  Hawley.  The  defendant 
justified  by  virtue  of  two  executions  against  Hawley,  delivered  to 
Hyde,  which  had  been  issued  by  Irad  Stephens,  a  justice  of  the 
peace  of  Bradford  county,  one  at  the  suit  of  Hitchcock  and  Curtis, 
the  other  at  the  suit  of  the  defendant  Keeler.  These  executions 
recited,  respectively,  judgments  recovered  by  the  plaintiffs  against 
Hawley  on  the  day  preceding — in  the  suit  by  Hitchcock  and  Curtis, 
"  before  E.  Kingsbury,  Esq.,  one  of  the  justices  of  the  peace  in  and 
for  said  county," — in  the  suit  by  Keeler,  "  before  J.  W.  Raynsford, 
one  of  the  justices  of  the  peace  in  and  for  said  county,"  and  were 
returned  satisfied  by  the  sale  of  the  mare  and  of  cattle  belonging 
to  Hawley.  By  the  transcripts  of  these  judgments,  it  appeared  that 
Kingsbury  and  Raynsford  were  justices  of  the  peace  of  Susquehanna 
county. 

The  defendant  offered  in  evidence  the  deposition  of  John  J.  Hyde, 
to  prove  that  the  parties  had  settled  the  matter  by  Keeler  giving  up 
the  mare  and  Neal  discontinuing  his  suit.  The  court  rejected  the 
deposition. 

The  principal  errors  assigned,  are  in  the  rejection  by  the  court 
below  of  the  evidence  offered  by  the  defendant,  consisting  of  the 
transcripts  of  judgments  and  the  executions  thereon,  and  the  depo- 
sition of  Hyde. 
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Jessup,  for  plaintiff  in  error,  cited,  Keck  v.  Applebaugh,  2  Penns. 
Rep.  465,  to  show  that  the  transcript  and  execution  should  have 
been  received  in  evidence. 

Williston,  contra,  contended,  that  it  appeared  upon  the  face  of  the 
execution  that  the  justice  had  no  authority  to  issue  it,  and  the  con- 
stable was  bound  to  know  it. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — By  the  sixteenth  section  of  the  act  of  the  20th  of 
March  1810,  it  is  made  the  duty  of  a  justice  of  the  peace,  in  case  of 
resignation  or  removal  from  office,  and  of  his  legal  representatives,  in 
case  of  his  death,  to  deliver  his  docket,  together  with  all  notes,  bonds, 
accounts  and  papers,  in  his  possession,  touching  any  judgment  or 
suit  entered  thereon,  to  the  nearest  justice  of  the  county.  Provided, 
that  if  he  or  they  choose  to  retain  the  docket,  a  certified  transcript  of 
any  judgment  or  proceeding  in  any  suit,  is  to  be  delivered,  on  de- 
mand, to  the  party  interested,  under  a  penalty  of  100  dollars  ;  and 
the  justice  to  whom  the  docket  or  transcript  is  delivered  is  directed  to 
issue  process,  and  proceed  thereon  in  the  same  manner  and  with  like 
effect  as  the  justice  so  having  died,  resigned  or  been  removed,  might 
have  done  if  he  had  remained  in  office.  By  section  seventeen,  if  the 
party  does  not  reside  in  the  county  where  the  judgment  is  had  against 
him  before  a  justice  of  the  peace,  the  person  in  possession  of  the 
docket  in  which  such  judgment  is  entered,  on  application  of  the 
plaintiff  or  his  agent,  is  to  make  out  and  certify  and  deliver  to  such 
applicant  a  transcript  thereof,  and  also  deliver  all  evidence  in  his 
possession  connected  therewith,  for  the  fee  of  25  cents,  for  the 
recovery  of  the  amount  thereof,  with  costs,  before  any  justice  of  the 
peace  in  any  county  where  the  defendant  may  reside  or  can  be  found, 
as  in  cases  originally  brought  before  him  ;  and  the  stay  of  execution  is 
to  be  counted  from  the  original  entry. 

The  delivery  of  the  transcript  of  a  judgment  is,  by  these  provi- 
sions, a  full  authority  to  proceed  in  the  suit  by  issuing  an  execution, 
wherever  the  first  justice  might  have  done  so:  and  the  evidence  offered 
ought  therefore  to  have  been  received.  This  point  has  been  al- 
ready declared  by  this  court  in  Keck  v.  Applebaugh,  2  Penns.  Rep. 
465,  where  it  is  said,  that  the  object  of  the  act  was  not  to  originate 
another  action  for  the  same  cause  in  which  the  existing  judgment 
might  be  evidence  of  indebtedness,  but  to  have  execution  of  the  ex- 
isting judgment  itself,  as  in  cases  originally  brought  before  the  jus- 
tice, who  might  therefore  issue  execution  on  it  without  the  pre- 
caution of  a  scire  facias,  although  that  be  a  very  proper  measure. 

It  is  contended  by  the  plaintiff,  that  the  authority  of  the  justice  to 
issue  an  execution  ought  to  appear  on  its  face  ;  and  that  as  the  exe- 
cutions do  not  recite  the  circumstances  required  by  the  act  of  assem- 
bly to  found  the  process,  they  furnish  no  justification  to  the  consta- 
ble, but  are  absolutely  void.  If,  however,  the  requisite  circumstances 

II.— 3  D 
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did  exist,  an  omission  to  set  them  forth  in  the  execution,  or  a  mis- 
take in  their  recital,  would  be  only  an  irregularity,  which  would  not 
render  the  process  void,  or  affect  the  right  of  the  officer  and  his  as- 
sistant to  justify  under  it.  Nor,  if  it  were  even  void  for  defect  of 
jurisdiction,  would  that  result  follow  under  the  provisions  of  the  sixth 
section  of  the  act  of  the  21st  of  March  1772,  for  indemnifying  con- 
stables and  others  acting  in  obedience  to  their  warrants. 

The  deposition  of  Hyde,  the  constable,  was  offered  in  support  of 
the  plea  of  accord  and  satisfaction,  put  in  by  the  defetidant  on  the 
trial.  This  deposition  states,  that  the  mare  being  removed  by  the 
constable  to  another  place  and  advertised  for  sale,  there  was  an 
arrangement  entered  into  between  Keeler,  for  himself  and  Hitchcock 
and  Curtis  and  Neal,  that  Keeler  would  release  the  mare  to  Neal, 
and,  as  deponent  understood  it,  Neal  was  to  relinquish  his  suit  against 
Keeler.  Hyde  further  stated,  that  the  mare  was  sold  under  two 
other  executions  which  he  had  in  his  hands  against  Hawley,  by 
virtue  of  which  he  had  previously  made  a  levy.  An  accord  must 
appear  to  be  advantageous  to  the  party,  otherwise  it  can  be  no  satis- 
faction :  therefore  in  trespass  for  taking  plaintiff's  cattle,  it  is  no  good 
plea  to  say  there  was  an  accord  that  the  plaintiff  should  have  his 
cattle  again,  for  this  is  not  any  satisfaction.  1  Bac.  Jib.  22.  And 
the  mare  not  being  even  delivered  up  to  the  plaintiff,  it  was  idle  to 
pretend  that  there  was  any  satisfaction.  The  deposition  was  pro- 
perly rejected  ;  but  for  the  other  errors,  the  judgment  must  be  re- 
versed. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 


Snyder  against  Eunkleman. 

After  verdict  and  judgment  in  a  feigned  issue,  directed  to  determine  a  con- 
tested right  to  money  made  by  a  sheriff,  a  decree  of  the  court  as  to  the  pay- 
ment of  the  costs  of  that  issue  is  the  subject  of  revision  on  an  appeal,  but  not 
on  a  writ  of  error  to  the  judgment. 

WRIT  of  error  to  the  common  pleas  of  Union  county. 

Upon  a  sale  of  the  personal  property  of  Daniel  Kunkleman  by  the 
sheriff,  the  money  was  brought  into  court  for  appropriation,  and  was 
claimed  by  several.  Henry  W.  Snyder  claimed  it  in  satisfaction  of 
a  debt  greater  in  amount  than  the  money  made.  John  Snyder,  Chris- 
tian Hautz  and  Christian  Baldy  claimed  it  in  satisfaction  of  several 
claims  which  each  had.  The  verdict  and  judgment  excluded  all 
the  claims  but  John  Snyder's  for  120  dollars,  and  Henry  W.  Snyder's 
which  took  the  balance  of  the  money.  The  court  directed  the  costs 
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to  be  paid  first  out  of  the  fund,  to  which  Henry  W.  Snyder  excepted 
and  sued  out  this  writ  of  error. 

Bellas,  for  plaintiff  in  error. 
Merrill,  for  defendant  in  error. 

PER  CURIAM. — A  judgment  on  verdict  in  an  issue,  being1  a  distinct 
though  subordinate  proceeding  according  to  the  course  of  the  com- 
mon law,  is  consistently  directed  to  be  subject  to  a  writ  of  error;  but 
the  remedy  for  an  error  in  a  decision  without  the  intervention  of  a 
jury,  is  directed  to  be  by  appeal.  The  judgment  complained  of  here 
was  rendered,  not  on  the  verdict,  for  that  had  been  disposed  of  pre- 
viously, but  on  the  disposition  to  be  made  of  a  part  of  the  fund  and 
quoad  hoc  without  the  intervention  of  a  jury  ;  for  it  will  not  be  pre- 
tended that  the  question  of  costs  was  a  part  of  the  issue.  These  not 
being  subject  to  the  discretion  of  the  jury  or  the  decree  of  the  court, 
ought  to  have  been  suffered  to  follow  the  verdict.  For  a  defect  in 
the  judgment  on  a  verdict  the  remedy,  is  by  writ  of  error ;  but  for  a 
defect  in  the  decree,  it  is  by  appeal :  and,  possibly,  a  party  in  a  proper 
case  may  have  both  together.  We  regret  to  say,  therefore,  that  we 
are  precluded  by  the  form  of  the  remedy  selected  from  giving  the 
plaintiff  that  relief  which  he  would  be  clearly  entitled  to  in  another 
shape. 

Judgment  affirmed. 


Payne  against  Bermet. 

An  action  of  ejectment  which  involved  questions  of  boundary  and  identity, 
resulted  in  a  compromise,  by  which  the  son  of  the  defendant  purchased  from  the 
plaintiff,  and  executed  a  mortgage  to  secure  the  purchase  money.  This  mort- 
gage was  afterwards  sued,  judgment  obtained  thereon,  levarifacias  issued,  and 
the  land  sold  to  the  plaintiff;  in  an  action  of  ejectment  to  recover  the  possession, 
the  defendant  will  not  be  permitted  to  set  up  as  a  defence  that  which  was  the 
subject  of  defence  in  the  first  ejectment  which  was  compromised. 

ERROR  to  the  common  pleas  of  Bradford  county. 

This  was  an  action  of  ejectment  by  Selah  Payne  against  Benja- 
min Bennet,  upon  the  trial  of  which  these  material  facts  appeared. 
Archibald  M'Allister  had  brought  an  ejectment  against  Bennet,  the 
father  of  the  present  defendant,  which  was  compromised  by  a  pur- 
chase^ by  Benjamin  Bennet  from  Archibald  M'Allister,  for  a  certain 
price,  which  was  secured  by  a  mortgage.  When  it  became  due  it 
was  sued;  judgment  obtained  upon  it;  a  levari  facias  issued,  upon 
which  the  land  was  sold  to  John  M'Allister,  who  conveyed  to  the 
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plaintiff,  Selah  Payne,  who  brought  this  ejectment ;  and  upon  the 
trial  the  defendant,  inter  alia,  set  up  as  a  defence  that  which  was 
originally  insisted  upon  by  his  father,  and  which  was  the  subject  of 
the  compromise.  The  court  below  permitted  this  defence  to  avail 
the  defendant,  and  a  verdict  and  judgment  passed  in  his  favour. 

Overton  and  Conyngham,  for.  plaintiff  in  error. 
Williston,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — Though  conceded  to  be  generally  true  that  mat- 
ters of  defence  to  the  scire  facias  cannot  be  set  up  to  an  ejectment  by 
the  sheriff's  vendee,  and  that  a  compromise  merges  all  precedent 
rights,  it  was  given  in  charge  that  these  principles  would  not  be 
decisive,  if  the  courses  and  distances  inserted  in  the  mortgage  or 
adopted  by  reference  to  the  official  survey  were  found  to  be  specifi- 
cally inapplicable  to  the  land  in  contest,  because  the  legal  effect  of 
the  instrument  would  be  to  pass  a  different  tract.  The  facts  taken 
for  granted  or  not  contested  by  evidence  are,  that  Mr  M'Allister,  the 
owner  of  the  Bailes  warrant,  called  on  Mr  Bennet,  the  defendant's 
father,  for  information  about  a  particular  monument  of  the  survey, 
which,  as  then  supposed,  was  pointed  out  by  the  latter.  On  tracing 
the  lines  by  this,  as  an  admitted  landmark,  the  father  appeared  to  be 
in  possession  of  the  Bailes  tract ;  and  an  ejectment  brought  against 
him  terminated  in  a  purchase  of  the  land  by  the  present  defendant, 
his  son,  who,  to  secure  the  purchase  money,  gave  the  mortgage  on 
which  the  premises  have  been  sold  to  the  plaintiff.  But  it  is  now 
alleged  that  the  monument  shown  to  Mr  M'Allister  by  the  father,  is 
not  the  true  one ;  and  that  the  conveyance  and  mortgage  by  the 
courses  and  distances  of  the  Bailes  survey,  cannot  be  located  so  as 
to  pass  the  land  in  dispute.  It  seems,  however,  that  the  original 
location  of  that  survey  is  not  open  to  inquiry.  What  were  the  points 
adjusted  by  the  compromise  1  Though  it  seems  to  have  been  taken 
for  granted  by  the  judge,  that  the  land  included  by  the  survey  was 
conceded  to  be  the  land  described  in  the  declaration,  and  that,  being 
prima  facie  evidence  of  the  fact,  it  cast  the  burthen  of  disproving  it  on 
the  defendant,  he  directed  the  jury  that  it  was  not  conclusive.  But 
was  not  the  fact  of  identity  the  very  basis  of  the  compromise  "?  Mr 
M'Allister  sold  and  the  defendant  bought,  by  whatever  terms  of 
description  the  parties  chose  to  define  the  subject  of  the  grant,  the 
land  demanded  in  the  action ;  for  the  discontinuance  of  which  the 
mortgage  given  by  the  same  terms  of  description,  and  the  consequent 
acknowledgement  of  M'Allister's  title  to  the  land  in  contest,  were  the 
material  parts  of  the  consideration.  By  the  compromise,  M'Allister's 
vigilance  in  prosecuting  his  title  was  disarmed  ;  and  after  the  lapse 
of  a  period  that  would  have  completed  the  bar  of  the  statute  of  limi- 
tations in  favour  of  an  adverse  possession,  and  when  it  may  be  sup- 
posed that  those  who  would  have  established  his  right  to  such  pos- 
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session  have  passed  away,  it  would  be  monstrous  to  require  him,  or 
a  party  who  has  succeeded  to  his  title,  to  establish  it  a  second  time, 
by  further  or  other  evidence  than  the  concession  contained  in  the 
compromise  itself.  Having  relinquished,  then  and  for  ever,  every 
pretension  of  right  to  the  contrary,  the  parties  located  the  Bailes 
warrant  for  themselves  ;  and  that  point,  with  every  other,  having 
been  settled  by  the  compromise,  the  defendant  is  estopped  from  con- 
testing it. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 
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WESTERN  DISTRICT,  SEPTEMBER  TERM  1834. 


Kimmel  against  Kint(a) 

Signing  judgment  on  the  statute  for  rent  in  arrear,  without  taking  judgment 
de  retorno  habendo  at  common  law,  discharges  the  replevin  bond. 

THE  case  brought  up,  on  error  to  the  common  pleas  of  Westmore- 
land county,  was  this.  Kimmel,  the  plaintiff,  distrained  the  goods  of 
Boyd  for  rent.  Boyd  replevied  ;  executed  the  replevin  bond  on 
which  suit  is  brought  with  Kint  the  defendant  as  his  surety;  and 
confessed  judgment  in  the  replevin  suit  for  200  dollars,  but  without 
judgment  de  retorno  habendo  or  any  rule  in  nature  of  a  defeasance  to 
give  relief  on  the  replevin  bond  ;  and,  in  these  circumstances,  the 
question  was,  whether  it  could  be  forfeited.  The  court  below  held 
that  it  could  not;  and  this  was  the  point  raised  by  the  assignment 
of  error. 

Forward,  for  the  plaintiff. 
•Alexander,  for  the  defendant. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  J. — The  condition  of  a  replevin  bond  is  to  prosecute  with 
effect,  and  return  the  goods  in  case  a  return  be  awarded.  But  the 

(a)  This  case  was  decided  at  Pittsburgh,  September  Term  1821 ;  but  has  not  been 
reported  until  now. 
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plnintifT  is  not  to  prosecute  with  effect  and  return  the  goods  too. 
The  extent  of  the  obligation  is,  that  he  shall  succeed  or  comply  with 
a  judgment  of  re-delivery.     The  bond  contains  a  condition,  with 
alternate  branches  coupled  disjunctively  ;  and  what  is  the  effect  of 
rendering  one  of  them  impossible]     The  condition  of  every  bond  is 
for  the  advantage  of  the  obligor ;  and  it  is  settled  by  Laughter's  case, 
Cro.  Eliz.  398,  that  where  it  gives  him  the  choice  of  two  things,  it 
is  saved  if  either  of  them  become  impossible,  whether  by  the  act  of 
God,  the  intervention  of  the  law,  or  the  default  of  the  obligee  :  as  in 
Moore  v.  Morecomb,  Cro.  Eliz.  864;  and  Basket  v.  Basket,  2  Mod. 
200.     In  the  last  of  these,  the  condition  was  to  grant  an  annuity  in 
six  months,  at  the  request  of  the  obligee,  or  pay  300  pounds  ;  and  it 
was  held  that  by  an  omission  to  make  request  within  the  six  months, 
the  obligation  was  discharged.     The  principle  of  that  decision  is 
broad  enough  for  the  case  before  us,  in  which  the  plaintiff's  omis- 
sion to  take  such  a  judgment  as  would  have  enabled  the  defendant 
to  comply  with  it,  and  thus  perform  a  particular  branch  of  the  con- 
dition, has  deprived  him  of  his  election.     In  an  action  on  a  replevin 
bond  under  the  llth  Geo.  2,  c.  19,  s.  23,  of  which  the  clause  prescrib- 
ing the  condition  of  the  bond  in  our  own  statute  is  a  transcript,  when 
the  plaintiff  counts  not  merely  on  the  penalty,  but  on  the  whole 
contract,  which  is  the  better  course,  he  sets  out  the  distress,  the 
application  to  the  sheriff  to  replevy,  the  replevin  bond  with  its  con- 
dition, the  plaint,  removal  and  declaration  in  the  king's  bench,  the 
avovvry  and  judgment  that  the  tenant  takes  nothing  by  his  plaint 
but  that  he  return  the  goods ;  and  then  follows  the  assignment  of 
the  breach  that  he  did  not  return  them,  or  else  that  he  did  not 
appear  to  prosecute  his  action  with  effect.    2  Chilly's  PI.  218,  223. 
There  can  be  no  other  breach.     It  is  said,  however,  that  as  the  writ 
de  retorno  habendo  is  not  in  use  with  us,  a  judgment  to  ground  it 
would  be  nugatory.     But  the  defendant  may  issue  it  if  he  please  ; 
and  if  he  could   not,  it  would  still  be  sufficient  that  the   legisla- 
ture have  recognised  the  judgment  proper  for  it  as  a  means  of  dis- 
charge for  the  plaintiff  and  his  surety.      In  Albright  v.   Pickle, 
4  Yeates  264,  it  is  said  by  Mr  Justice  Yeates,  whose  opinion  in 
matters  of  practice  is  entitled  to  peculiar  respect,  that  along  with 
judgment  for  the  rent,  the  judgment  de  retorno  habendo  is  entered  of 
course.     If  the  surety  might  be  deprived  of  an  opportunity  to  dis- 
charge himself  by  a  surrender  pursuant  to  it,  he  would  be  absolute, 
instead  of  conditional  bail  for  what  should  be  found  due.     The 
17th  Car.  2,  c.  7,  which  gives  judgment  and  execution  for  the  rent, 
touches  no  condition  of  the  replevin  bond,  of  which  restoration  of 
the  goods  pursuant  to  a  judgment  is  a  principal  one.     The  statutory 
part  of  the  judgment  is  what  the  surety  has  not  undertaken  that  his 
principal  shall  answer.     He  has  undertaken  that  he  shall  abide  the 
common  law  judgment ;  and  to  affect  the  surety  it  is  indispensable 
that  it  be  rendered.     We  do  not  say  that  a  writ  de  retorno  habendo 
must  be  issued  ;  there  may  possibly  be  a  valid  tender  without  it ; 
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but  the  right  of  the  surety  to  exonerate  himself  by  surrendering  the 
goods,  must  be  saved  to  him  through  the  medium  of  the  common 
law  judgment,  or  the  rule  prescribed  by  the  eleventh  section  of  the 
act  of  1772. 

A  distinction  was  attempted  at  the  argument,  between  the  rent 
and  the  costs  of  the  replevin  which  were  recoverable  from  the  surety 
as  damages,  previous  to  the  17  Car.  2;  and  it  was  therefore  supposed 
that  the  right  to  them  is  independent  of  the  form  of  the  judgment. 
They  might  doubtless  have  been  recovered  in  this  suit  without  aid 
from  the  statute,  had  not  the  bond  been  discharged ;  but  the  defect 
is  not  that  the  rent  is  irrecoverable  from  the  surety  to  nomine,  but 
that  nothing  is  recoverable.  A  surrender  of  the  goods  under  an 
appropriate  judgment,  would  have  exonerated  the  surety  from  the 
costs  of  the  replevin,  as  well  as  from  the  rent ;  and  by  his  being 
deprived  of  an  opportunity  to  take  the  benefit  of  it,  the  bond  has 
ceased  to  be  a  security  for  either  of  them.  Were  the  penalty  for- 
feited, the  plaintiff  might  be  let  in  for  his  whole  demand,  at  least 
to  the  value  of  the  distress.  But  the  objection  is,  and  it  is  a  decisive 
one,  that  the  bond  is  saved  and  nothing  is  due. 

TILGHMAN,  C.  J.  and  DUNCAN,  J.,  concurred. 

Judgment  affirmed. 


The  Turnpike  Company  against  The  Commonwealth. 

When  a  purchaser  would  rescind  a  contract,  and  entitle  himself  to  recover 
back  the  consideration  paid  by  him,  he  must  place  the  vendor  in  the  same  situa- 
tion he  was  in  before  the  sale. 

Where  a  right  exists,  but  no  remedy  to  enforce  it,  it  is  within  the  constitutional 
power  of  the  legislature  to  provide  one. 

The  act  of  the  19th  of  March  1824,  entitled  "  an  act  to  authorise  the  governor 
to  take  certain  measures  respecting  the  Pittsburgh  and  New  Alexandria  Turn- 
pike," is  constitutional. 

ERROR  to  the  common  pleas  of  Westmoreland  county. 

This  was  an  action  of  assumpsit  for  money  had  and  received  by 
the  Commonwealth  of  Pennsylvania  against  the  Pittsburgh  and  New 
Alexandria  Turnpike  Road  Company.  The  facts  of  the  case  are 
sufficiently  stated  in  the  opinion  of  the  court  to  illustrate  the  princi- 
ples determined. 

Alexander  and  Coulter,  for  plaintiffs  in  error. 
Foster,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  fifth  section  of  the  act  of  the  13th  March  1816, 

II. — 3  E 
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authorises  the  governor  to  subscribe  on  behalf  of  the  Commonwealth 
for  stock  in  the  Pittsburgh  and  New  Alexandria  Turnpike  Company, 
two-thirds  of  the  amount  in  proportion  to  the  distance  that  he  was 
required  bylaw  to  subscribe  in  the  stock  of  the  Greensburg  and 
Pittsburgh  Turnpike  Road  Company.  The  officers  of  the  company 
filed  a  draft  of  the  road  in  the  secretary's  office,  in  which,  either  by 
accident  or  design,  a  mistake  is  made  as  to  the  length  of  the  road. 
The  governor,  on  the  faith  of  the  correctness  of  the  draft,  subscribed 
the  amount  of  stock,  and  in  the  proportions  required  by  the  ad. 

This  suit  is  brought  to  recover  back  431 1  dollars  48$  cents,  alleged 
to  have  been  overpaid  by  the  state  treasurer  to  the  company.  The 
action,  which  is  for  money  had  and  received,  disaffirms  the  contract 
between  the  stale  and  the  company,  and  on  this  ground  it  is  objected, 
that  the  suit  cannot  be  sustained  until  the  excess  of  stock  is  transfer- 
red to  the  company. 

When  a  purchaser  would  rescind  a  contract,  and  entitle  himself 
to  recover  back  the  consideration  paid  by  hir%  he  must  place  the 
vendor  in  the  same  situation  he  was  in  before  the  sale.  This  posi- 
tion is  fully  sustained  by  authority,  and  has  been  repeatedly  recog- 
nized by  the  court.  Berrikins  v.  Bevans,  3  Rawle  35 ;  Brown  on 
Sales  341,  375;  Fisher  v.  Lancaster,  1  Campbell  190;  Groning  v. 
Markham,  1  Stark.  257;  Rowe  v.  Osborne,  1  Stark.  140;  Ritchie 
v.  Summers,  3  Yeates  351;  Thompson  v.  Wynd,  12  Wheat.  183; 
Burton  v.  Stewart,  3  Wend.  238;  Saund.  on  PL  and  Ev.  303,  304; 
Kimbal  v.  Cunningham,  4  Mass.  Rep.  502  ;  Connor  v.  Henderson, 
15  Mass.  Rep.  319;  Currie  v.  Pennock,  14  Serg.  fy  Rawle  51 ;  Sleigh- 
man  v.  Jeffries,  I  Serg.  fy  Rawle  477 ;  Grimaldin  v.  White,  4  Esp. 
JV.  P.  95. 

There  is  nothing  in  the  reason  of  the  thing,  or  in  the  act  of  the 
19th  of  March  1824,  which  exempts  the  Commonwealth  from  the 
operation  of  this  rule.  As  an  individual  could  not,  neither  could  the 
Commonwealth  sustain  a  suit  until  they  have  transferred,  or  offered 
to  transfer  to  the  company  the  excess  of  shares  for  which,  by  a  mis- 
apprehension of  facts,  they  subscribed,  and  for  which  they  received 
certificates  of  stock.  Until  this  be  done  the  parties  are  not  in  the 
same  situation  they  were  previous  to  the  contract. 

If,  upon  trial,  it  shall  be  found  that  there  was  a  mistake  in  the 
subscription  for  stock,  the  Commonwealth  would  have  an  unques- 
tionable right  to  recover  back  the  money  overpaid.  All  such  mis- 
takes may  be  corrected  in  an  action  of  assumpsit  for  money  had  and 
received ;  and  more  particularly  will  the  court  grant  relief  where 
there  has  been  imposition  and  fraud.  The  report  of  the  commis- 
sioners appointed  by  the  governor,  that  the  road  was  well  made,  will 
not  alter  the  position  of  the  parties.  For  even  admitting  the  fact 
that  the  commissioners  measured  the  road,  yet  if  there  was  a  mis- 
take it  may  be  corrected  by  suit. 

The  defendant  further  contends,  that  the  act  of  the  19th  of  March 
1824  is  unconstitutional.  But  we  are  at  a  loss  to  see  in  what 
respect.  On  a  representation,  supported  by  affidavits,  that  the  trea- 
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surer  of  the  Pittsburgh  and  New  Alexandria  Turnpike  Road  Com- 
pany had  drawn  more  money  from  the  state  treasury  than  the  com- 
pany was  legally  entitled  to,  the  legislature  directs  the  governor  to 
appoint  three  commissioners  to  survey  the  road  and  report  its  exact 
length  ;  and  if  it  shall  appear  by  the  report  that  more  money  has 
been  drawn  from  the  state  treasury  than  the  company  was  lawfully 
authorised  to  receive,  the  act.  makes  it  the  duty  of  the  governor  to 
direct  suits  to  be  commenced  in  the  name  of  the  commonwealth  to 
recover  back  the  amount  of  money  so  illegally  drawn  from  the  trea- 
sury. 

The  second  section  directs  a  prosecution  against  any  person  who, 
upon  investigation,  shall  be  found  to  be  illegally  and  fraudulently 
concerned  in  drawing  the  money  out  of  the  state  treasury. 

Of  neither  of  these  sections  have  the  defendants  or  any  individuals 
a  just  right  to  complain.  The  effect  of  the  act  is  not  to  alter  or  change 
the  rights  of  the  parties,  but  to  put  the  matter  in  a  train  of  judicial 
investigation  ;  and  this  the  persons  implicated  should  not  attempt  to 
evade.  The  report  of  the  commissioners  is  not  made  conclusive  evi- 
dence of  the  facts,  but  is  merely  intended  as  the  foundation  of  ulte- 
rior proceedings.  It  is  open  to  the  defendants,  notwithstanding  the 
report,  to  show  on  the  trial  the  integrity  of  their  conduct  in  relation 
to  the  transaction.  It  is  referred,  as  is  right  and  just,  to  the  proper 
tribunal,  where  the  rights  of  the  parties  are  to  be  investigated  and 
the  law  administered  as  in  a  contest  between  individuals. 

The  legislature  have  shown  a  proper  regard  to  the  rights  of  the 
company.     The  governor  is  directed  to  cause  suits  to  be  brought 
only  when  it  is  ascertained  that  more  money  has  been  drawn  from  the 
treasury  than  the  company  is  lawfully  authorised  to  receive.     The 
act  creates  no  new  right,  but  is  merely  remedial  of  an  existing  right. 
In  the  case  of  individuals  it  cannot  admit  of  dispute,  that  remedies 
have  been  repeatedly  given  by  legislative  enactment  where  none 
existed  before ;  and  it  may  be  asked,  what  reason  is  there  that  the 
legislature  should  not  have  the  same  power  in  the  case  of  the  com- 
monwealth.    The  body  politic  has  its  claims  on  the  constituted 
authorities  as  well  as  individuals.     If  this  could  not  be  done  in  such 
rases,  it  would  follow,  that  provision  might  be  made  for  collecting 
t  he  debts  of  every  one  else,  but  the  debts  of  the  state  must  go  unpaid 
whenever  legislative  aid  becomes  necessary.     In  this  view  of  the 
principle  we  are  supported  by  the  supreme  court  of  the  United  States 
in  the  case  of  the  Lessee  of  Livingston  v.  Moore,  5  Peters' 's  Rep.  469. 
But  this  is  not  even  the  case  of  giving  a  legislative  remedy  where 
none  existed  before.     It  does  not  require  the  authority  of  an  act  to 
enable  the  governor  to  cause  suit  to  be  brought  in  the  name  of  the 
commonwealth  against  persons  who  have  illegally  abstracted  money 
from  4he  treasury.     It  would  be  his  duty  to  do  so  without  the  autho- 
rity of  an  act  for  that  special  purpose. 

The  act  also  contemplates  a  suit  against  such  individuals  as  may 
have  been  illegally  and  fraudulently  concerned  in  the  attempt  to 
defraud  the  state  ;  and  with  this  view  they  have  provided,  that  if 
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suit  shall  be  commenced  against  any  person,  who,  upon  trial,  shall 
be  found  not  liable,  the  suit  shall  not  on  that  account  abate,  but  judg- 
ment may  be  rendered  against  such  of  the  defendants  as  are  found 
liable  in  the  same  manner  as  if  the  others  were  not  joined.  This  it 
must  be  observed,  is  not  an  action  for  a  conspiracy  against  indivi- 
duals, but  an  "action  of  assumpsit  for  money  had  and  received,  against 
the  company  in  their  corporate  capacity.  This  part  of  the  section 
has  therefore  no  bearing  on  this  suit ;  but  if  it  had,  there  would  be  no 
difficulty  in  saying,  that  it  was  fully  within  the  constitutional  power 
of  the  legislature  to  make  such  a  provision. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


M'Bride  against  Hoey. 

Unseated  lands,  sold  for  taxes,  can  only  be  redeemed  by  the  true  owner,  or 
some  one  authorized  by  him. 

ERROR  to  Mercer  county. 

This  was  an  action  of  ejectment  by  William  Hoey  against  James 
M'Bride,  John  M'Bride  and  William  Clark.  The  plaintiff's  title  was 
a  deed  of  the  8th  of  July  1822,  from  the  treasurer  of  the  county  for 
the  land  in  dispute,  which  was  unseated  and  sold  for  taxes ;  about 
the  regularity  of  which  there  was  no  question.  The  defendants,  to 
maintain  the  issue  on  their  part,  gave  in  evidence  a  deed  from  The- 
ophilus T.  Ware,  United  States  collector,  of  the  3d  of  July  1821, 
which  was  also  upon  a  sale  for  taxes  ;  and  a  receipt  of  the  10th  of 
June  1824,  of  the  county  treasurer,  for  27  dollars,  paid  to  redeem  the 
land  in  dispute  sold  to  the  plaintiffs.  The  plaintiff  then  gave  evi- 
dence to  show  that  the  deed  of  Theophilus  T.  Ware  was  made  with- 
out authority,  there  having  been  no  previous  assessment  of  the  land, 
upon  which  it  could  have  been  founded  :  and  it  was  admitted  that 
therefore  the  deed  would  not  vest  a  good  title  in  the  defendants. 
The  only  question  which  arose  in  the  cause  was,  whether  the  re- 
demption by  the  defendants,  as  stated,  defeated  the  plaintiff's  title  1 
The  court  below  (Shippen,  president)  charged  the  jury  that  the  title 
which  the  defendants  alleged  to  be  in  them,  by  virtue  of  the  deed  from 
Theophilus  T.  Ware,  was  not  such  as  would  authorize  them  to  re- 
deem the  land ;  and  that  a  redemption  by  any  one  but  the  true 
owner  would  be  a  nullity.  A  verdict  and  judgment  passed  for  the 
plaintiff. 

Ayres,  for  the  plaintiff  in  error. 

M'Bride  is  in  possession  under  Clark,  who  claimed  under  the  deed 
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from  T.  T.  Ware,  the  agent  of  the  government  in  the  sale  of  the 
land  for  the  payment  of  taxes  due  to  the  United  States.  C.  Clark  paid 
the  redemption  money  within  two  years  from  the  treasurer's  sale  to 
Hoey.  There  was  no  attempt  made  to  show  the  irregularity  in  the 
proceedings  and  sale  to  Clark  under  the  act  of  congress.  The  court 
decided  that  the  deed  to  Clark  did  not  give  such  a  colour  of  title  as 
gave  him  the  privilege  to  redeem.  We  contend  that  this  belongs  to 
others,  as  well  as  the  owner  in  fee  simple.  Clark  had  such  a  title 
as  enabled  him  under  the  act  of  1815  to  redeem.  For  this  purpose 
any  priority  of  title  or  colour  of  right  would  be  sufficient.  Where 
the  tax  is  paid,  and  the  purchaser  gets  his  money,  justice  is  done 
to  all  parties ;  the  object  of  the  redemption  provision  in  the  act  of 
1815  is  fully  accomplished  ;  the  policy  of  the  law  is  satisfied;  the 
title  of  the  true  owner  is  saved,  for  his  right  is  not  impaired  by  an- 
other, who  has  not  the  legal  title,  redeeming.  M'Bride  v.  Hoey,  1 
Penns.  Rep.  54  ;  Greigh  v.  Wilson,  1  Serg.  fy  Rawk  38. 

Banks,  for  defendant  in  error. 

The  single  question  in  this  case  is,  can  any  one  but  the  owner  at 
the  time  of  sale  redeem  the  lands  sold  for  tax,  within  the  two  years, 
as  provided  by  the  act  of  the  13th  of  March  1815  ? 

On  the  part  of  the  plaintiff  in  error  it  has  been  contended  here, 
and  was  also  contended  in  the  court  below,  that  Clark  had  a  right 
to  redeem  the  land,  inasmuch  as  he  claimed  the  same  by  virtue  of 
the  collector's  deed,  which  was  given  in  evidence.  On  the  part  of 
the  defendant  in  error  it  was  and  is  contended,  that  inasmuch  as  the 
collector's  deed  did  not  vest  the  title  to  the  land  in  Clark,  he  lost  no 
right  by  the  sale,  and  had  no  right  which  he  could  redeem  ;  and, 
therefore,  that  the  payment  made  by  him  of  the  tax  and  costs  and 
25  per  cent  to  the  county  treasurer,  did  not  affect,  or  in  any  degree 
invalidate  the  title  which  Hoey  acquired  to  the  land  by  virtue  of  his 
purchase. 

To  determine  this  question  correctly,  it  is  necessary  to  look  into 
our  acts  of  assembly  regulating  the  sale  of  lands  for  taxes.  It  is  by 
those  laws  that  the  rights  of  these  parties  must  be  tested,  and  ulti- 
mately determined. 

It  was  clearly  shown  by  evidence  in  the  court  below,  that  the  as- 
sessment of  the  direct  tax,  for  which  the  land  was  sold,  when  Clark 
became  the  purchaser,  was  void.  It  was  conceded  by  the  counsel 
then,  as  he  concedes  now,  that  that  sale  did  not  vest  the  title  to  the 
land  in  Clark. 

I  contended  in  the  court  below,  as  I  now  contend,  that  none  but 
the  owner  at  the  time  of  the  sale  can  redeem.  I  think  on  examination 
the  court  will  entertain  the  opinion  that  this  proposition  is  clearly 
maintained  by  the  express  provisions  of  the  law  on  the  subject. 

By  the  second  section  of  the  act  of  the  3d  of  April  1804,  the 
sheriff  is  directed  to  take  bond  in  his  own  name  for  the  surplus  money 
that  may  remain  after  paying  the  tax  and  costs,  and  to  file  the  same 
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in  the  prothonotary's  office.  By  a  subsequent  law  this  duty  is  en- 
joined upon  the  county  treasurer,  who  makes  the  sales,  and  not  the 
sherill'. 

By  the  fourth  section  of  the  same  acl,  the  bonds  thus  taken  and 
filed  are  made  to  bind  the  lands  sold,  as  effectually,  and  in  like 
manner  as  a  judgment ;  and  the  owners  of  said  land  at  the  time  of 
the  sale,  their  heirs,  assigns  or  legal  representatives,  may  within  five 
years  cause  actions  to  be  entered  in  the  name  of  the  sheriff  for  the 
use  of  the  said  owners,  &c. 

By  the  fifth  section  of  the  same  law,  it  is  enacted  that  sales  made 
agreeably  to  the  directions  of  this  act  shall  be  in  law  and  equity 
valid  and  effectual,  to  all  intents  and  purposes,  to  vest  in  the  pur- 
chaser of  lands  so  sold  all  the  estate  and  interest  therein  that  the 
real  owner  or  owners  thereof  had  at  the  time  of  the  sale. 

By  the  fourth  section  of  the  act  of  the  13th  of  March  1815,  it  is 
provided  that,  "  if  the  owner  or  owners  of  land,  sold  as  aforesaid, 
shall  make  or  cause  to  be  made,  within  two  years  after  such  sale, 
an  offer  or  legal  tender  of  the  amount  of  the  taxes,  for  which  said 
lands  were  sold,  and  costs,  and  25  per  cent  thereon,  to  the  county 
treasurer,  &c.  ;  or  in  case  the  owner  or  owners  shall  have  paid  the 
tax,  &c.  ;  then,  and  in  either  of  these  cases,  said  owner  or  owners 
shall  be  entitled  to  recover  the  same  by  due  course  of  law,"  &c. 

These  are  the  provisions  of  the  law,  which,  in  my  judgment,  must 
determine  this  cause. 

By  this  rule  all  the  estate  and  interest  that  the  real  owner  had, 
both  in  law  and  equity,  in  the  land  at  the  time  of  the  sale  was  vested 
in  Hoey.  He  became  the  owner.  The  title  was  thus  transferred 
to  him.  This  title  could  be  defeated  in  but  one  way,  and  that  by 
the  owner  alone.  He  might  redeem  it  within  two  years,  if  the  tax 
had  not  been  paid  ;  and  if  the  tax  had  not  been  paid  before  the  sale, 
and  the  owner  did  not  redeem  within  two  years,  his  title  was  no 
longer  defeasible,  but  become  absolute. 

The  bond  for  the  surplus  money  is  the  property  of  the  owner  of 
the  land  at  the  lime  of  the  sale.  He  has  a  vested  interest  in  it. 
He  alone  has  a  right  to  receive  it.  He  alone  could  cause  an  action 
to  be  entered  to  recover  it.  No  one  could  recover  the  amount  of 
this  bond  without  showing  that  he  had  been  the  owner  of  the  land 
at  the  time  of  the  sale.  If  Clark  had  sued  on  the  bond,  the  evi- 
dence which  was  given  in  this  case  would  not  have  entitled  him  to 
recover  the  money.  He  could  not  release  the  money  due  on  this 
bond.  His  receipt  would  not  have  secured  Hoey  from  paying  again 
to  the  owner  when  called  on  by  him.  If  Clark  could  not  recover 
the  money,  or  show  a  receipt  for  it,  most  assuredly  he  could  not  can- 
cel the  bond  by  a  redemption.  The  owner  has  his  right  of  election 
to  redeem  the  land  or  take  the  surplus  money  :  of  this  right  no  third 
person  can  deprive  him.  The  owner  may  neglect  to  redeem,  and 
thus  the  title  may  become  absolute  :  of  this  chance  no  third  person 
has  a  right  to  deprive  the  purchaser.  The  instant  the  deed  is  de- 
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livered,  and  bond  taken,  the  title  to  the  land  vests  in  the  purchaser, 
and  if  the  tax  has  not  been  paid,  and  the  owner  does  not  redeem, 
that  title  is  perfected. 

If  the  treasurer  had  refused  to  receive  the  redemption  money  from 
Clark,  could  he  have  recovered  the  same  as  is  provided  in  the  act  of 
1815;  I  think  he  could  not,  because  he  is  not  the  owner.  When 
the  law  says,  the  owner  may  recover  by  due  course  of  law,  it  does 
not  mean  that  he  may  recover  without  showing  title.  It  presup- 
poses that  he  can  show  title.  If  he  was  the  owner,  he  could  show 
title.  If  he  cannot  show  title,  he  fails  to  show  that  of  the  owner, 
and  is  not  the  person  for  whom  the  provision  was  made. 

It  is  said  that  an  heir  may  redeem,  but  surely  he  must  show  that 
his  ancestor  was  the  owner  at  the  time  of  the  sale.  We  are  told 
that  a  judgment  creditor  or  mortgagee  may  redeem  ;  if  so,  I  main- 
tain that  title  must  be  shown  in  the  judgment  debtor  and  mortgagor. 

By  the  doctrine  I  contend  for,  Clark  is  not  deprived  of  any  right. 
His  condition  is  the  same  as  if  no  rule  had  been  made.  He  must 
meet  and  contend  with  the  title  of  the  owner,  and  may  as  well  meet 
it  in  Hoey  as  any  other.  He  has  redeemed  all  the  right  he  lost.  If 
the  right  was  not  in  him  he  could  not  redeem  it.  If  the  owner 
would  not  redeem  it,  it  still  remained  in  Hoey.  The  law  recognises 
none  but  the  owner  and  purchaser.  Clark  failed  to  show  that  he 
was  the  owner,  and  I  think  the  court  below  was  most  clearly  right, 
and  that  the  judgment  should  be  affirmed. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  only  question  presented  in  this  case  is,  whether 
any  other  than  the  true  owner,  or  some  one  authorised  by  him,  can 
redeem  unseated  lands,  sold  in  this  state  for  non-payment  of  the 
taxes  assessed  on  it.  This  question  must  be  decided  by  a  reference 
to  the  acts  of  assembly  authorising  the  assessment  of  taxes  on  un- 
seated lands,  and  the  sale  of  them  in  case  of  neglect  by  the  owners 
to  pay  such  taxes. 

By  the  act  of  the  3d  of  April  1804,  all  unseated  lands  within  this 
commonwealth  are  directed  to  be  assessed  for  the  purpose  of  raising 
county  rates  and  levies,  in  the  same  manner  as  other  property.  And 
in  case  such  assessments  should  remain  unpaid  for  the  space  of  one 
year  after  being  assessed,  the  lands  were  ordered  to  be  advertised 
and  sold  by  the  sheriff  or  coroner  of  the  proper  county,  under  a  war- 
rant from  the  commissioners  of  the  county,  to  be  issued  by  them  for 
that  purpose.  The  sheriff  or  coroner,  after  having  made  sale  thereof, 
was  requested  to  take  from  the  purchaser  a  bond,  in  his  own  name, 
with  a  warrant  of  attorney  annexed,  for  any  surplus  money  that 
might  remain  after  satisfying  and  paying  the  taxes  and  costs  accrued 
thereon,  and  to  file  such  bond  forthwith  in  the  prolhonotary's  office. 
By  the  fourth  section  of  this  act,  the  bond,  when  taken  and  filed,  is 
made  a  lien  upon  the  land  sold,  from  the  date  of  the  deed  executed 
by  the,sheriffor  coroner,  in  like  manner  as  a  judgment  for  the  same 
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amount ;  and  the  owner  of  said  land  at  the  time  of  sale,  or  his  heirs, 
assigns  or  other  legal  representatives,  may  at  any  time  within  five  years 
after  such  sale,  cause  an  action  to  be  entered  on  the  docket  of  the 
prothonotary,  in  the  office  where  the  bond  is  filed,  in  the  name  of 
the  sheriff  or  coroner,  as  one  or  the  other  may  happen  to  be  the 
obligee  named  in  the  bond,  for  the  use  of  the  said  owner,  his  heirs, 
assigns  or  other  legal  representatives.  And  if  the  money  mentioned  in 
the  bond  be  not  paid  within  three  months  after  such  entry,  execution 
to  be  issued  forthwith  for  the  recovery  of  it.  By  a  subsequent  act 
of  the  4th  of  April  1809,  the  powers  vested  in  and  duties  enjoined  on 
the  sheriff,  were  transferred  to,  and  required  to  be  performed  by  the 
treasurer  of  the  counly.  And  again,  by  an  act  passed  afterwards,  on 
the  13th  of  March  1815,  after  appointing  the  second  Monday  of  June 
1816,  and  the  like  Monday  of  June  every  two  years  succeeding 
thereafter,  for  the  sale  of  unseated  lands  by  the  treasurers  of  the 
respective  counties  where  the  taxes  shall  remain  unpaid,  and  then 
making  some  other  provisions  on  the  subject,  it  is  enacted  by  the 
fourth  section  thereof,  that  "  if  the  owner  or  owners  of  lands  sold  as 
aforesaid,  shall  make  or  cause  to  be  made  within  two  years  after  such 
sale,  an  offer  or  legal  tender  of  the  amount  of  the  taxes  for  which  the 
said  lands  were  sold,  and  the  costs,  together  with  the  additional 
sum  of  25  per  cent  on  the  same  to  the  county  treasurer,  who  is 
thereby  authorised  and  required  to  receive  and  receipt  for  the  same, 
and  to  pay  it  over  to  the  said  purchaser,  upon  demand,  and  if  it  shall 
be  refused  by  the  said  treasurer,  or  in  case  the  owner  or  owners  of 
lands  so  sold  shall  have  paid  the  taxes  due  on  them  previously  to  the 
sale,  then,  and  in  either  of  these  cases,  said  owner  or  owners  shall  be 
entitled  to  recover  the  same  by  course  of  law,  but  in  no  other  case,  and 
on  no  other  plea  shall  an  action  be  sustained." 

The  plaintiff  in  this  case  claimed  under  a  sale  and  deed  of  con- 
veyance made  by  the  treasurer  of  Mercer  county,  on  the  8th  of  July 
1822,  for  taxes  previously  assessed  on  the  land  in  question,  as  un- 
seated. The  validity  of  the  sale  and  the  deed  was  not  controverted, 
but  admitted  to  be  good. 

The  defendants,  however,  in  order  to  show  that  the  plaintiff's  claim 
had  been  nullified,  gave  in  evidence  a  deed  of  conveyance  bearing 
date  the  3d  day  of  July  1821,  showing  a  sale  made  of  the  land  by 
Theophilus  T.  Ware,  as  designated  collector  of  taxes  assessed  by  the 
United  States  on  the  land,  to  William  Clark,  one  of  the  defendants  : 
and  that  Mr  Clark,  claiming  the  land  under  this  deed  of  conveyance 
and  a  right  under  the  same  to  redeem  it,  on  the  10th  of  June  1824 
paid  to  the  treasurer  of  Mercer  county  the  amount  of  the  taxes  and 
costs  for  which  it  had  been  sold,  beside  the  25  per  cent  thereon. 
The  sale  of  the  land  to  Mr  Clark  by  the  designated  collector,  was 
shown  to  be  clearly  void,  and  of  no  effect ;  and,  indeed,  admitted 
so  to  be  on  the  argument  before  us. 

The  defendants  notwithstanding,  however,  contended  that  the 
sale  and  deed  of  conveyance  by  the  county  treasurer  to  the  plaintiff. 
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were  avoided  by  the  repayment  of  the  amount  of  taxes  and  costs, 
together  with  the  25  per  cent  thereon  to  the  county  treasurer,  by  Mr 
Clark,  within  the  two  years  after  the  sale  to  the  plaintiff. 

Now  by  the  express  terms  of  the  act  of  1804,  as  also  those  of  the 
act  of  1815,  the  fee  simple  in  the  land  is  directed  to  be  sold  ;  and  the 
sale  and  the  deed  made  by  the  county  treasurer,  in  conformity  to 
these  acts,  pass  immediately  a  fee  simple  estate  in  the  land  so  sold 
lo  the  purchaser;  subject,  nevertheless,  to  be  defeated,  by  the  owner's 
paying  or  causing  to  be  paid,  within  the  two  years  allowed  for  that 
purpose,  the  taxes  for  which  the  land  was  sold,  and  the  costs,  with 
the  additional  sum  of  25  per  cent,  or  at  least  tendering  the  same  to  the 
county  treasurer. 

The  purchaser  of  the  land  at  the  county  treasurer's  sale,  having 
become  thus  invested  with  the  fee  simple  estate  in  the  land,  it 
appears  to  me  that  it  would  not  readily  occur  to  any  one,  that  any 
other  than  the  owner  of  the  land  at  the  time  of  the  sale,  or -his  legal 
representatives,  could  divest  the  purchaser  of  his  right  by  a  perform- 
ance of  the  condition.  According  to  the  principles  of  the  common 
law,  if  a  man  made  a  feoffment  in  fee,  by  way  of  mortgage,  upon 
condition  to  be  void  upon  payment  of  money  by  the  feoffor,  at  a  day, 
and  a  stranger  of  his  own  head  tendered  the  money,  the  feoffee  was 
not  bound  to  accept  it ;  Ldtt.  sec.  334 ;  though  tendered  for  an 
infant ;  1  Bac.  Mr.  (by  Wilson)  tit.  Conditions,  p.  662.  But  if  a 
doubt  could  exist,  in  any  case,  with  respect  to  a  question  of  this 
nature,  it  appears  to  me  that  the  words  of  the  several  acts  of  assem- 
bly on  this  subject  are  even  more  than  sufficient  to  dispel  all  doubt 
from  this  case. 

First,  by  the  fourth  section  of  the  act  of  1804,  it  is  "  the  owner  of 
the  land  at  the  time  of  the  sale,  his  heirs,  assigns,  or  other  legal  repre- 
sentatives" who  are  authorised  to  enter  an  action  in  the  prothonotary's 
office,  on  the  docket,  for  the  amount  of  the  bond  filed,  for  the  surplus 
money,  and  to  prosecute  the  recovery  of  it  by  execution  for  their  own 
use. 

By  the  terms  of  the  act,  no  other  than  the  owner  of  the  land  at  the 
time  of  the  sale,  his  heirs,  assigns,  or  other  legal  representatives,  has 
any  right  whatever  to  demand  or  receive  the  money  upon  this  bond. 
This  being  the  case  then,  I  take  it  that  it  necessarily  follows  that 
no  other  can  release  or  discharge  the  purchaser  from  his  obligation. 
If  no  one  but  the  owner  of  the  land  at  the  time  of  the  sale,  his  heirs, 
assigns,  or  other  legal  representatives  have  the  right  to  receive  the 
surplus  money  due  on  the  bond,  and  to  give  a  sufficient  acquittance, 
of  which  a  doubt  cannot  be  entertained,  if  the  terms  of  the  act  of 
assembly  are  to  be  regarded  at  all;  I  would  ask,  then,  what  would 
be  the  situation  of  the  purchaser  of  the  land,  if  any  other  than  the 
ownet  of  it  at  the  time  of  the  sale,  or  his  legal  representative,  or 
some  one  authorised  by  him  or  them,  has  the  power  and  capacity  to 
redeem  1  If  a  stranger  can  redeem,  the  inevitable  consequence  may 
be,  that  the  purchaser  may  by  this  means  have  his  title  to  the  land 
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set  aside,  and  be  afterwards  compelled  by  the  owner,  at  the  time  of 
the  sale,  or  his  legal  representatives,  who  are  unwilling  to  take  it,  to 
pay  the  amount  of  his  bond.  This  would  be  so  unjust  and  unrea- 
sonable, that  if  the  words  used  in  the  act  would  even  admit  of  such 
construction,  but  at  the  same  time  were  susceptible  of  a  more  rea- 
sonable one,  it  would  be  the  duty  of  the  court,  in  expounding  it,  to 
prefer  the  most  rational  of  the  two. 

But  the  right  of  redemption  is  given  by  the  fourth  section  of  the 
act  of  1815  :  therefore  let  us  next  turn  to  the  terms  of  it,  and  we 
shall  see  that  it  is  given  to  the  "  owner  or  owners  of  the  land," 
and  they  alone  ure  thereby  authorised  to  do  it,  or  to  cause  it  to  be 
done,  by  offering  or  making  a  legal  tender  within  two  years  after  the 
sale,  of  the  amount  of  the  taxes  for  which  the  lands  were  sold,  and 
the  costs,  together  with  the  additional  sum  of  25  per  cent  on  the 
same  to  the  county  treasurer.  Having  done  this,  they  are  author- 
ised to  maintain  an  action  of  ejectment  for  the  recovery  of  the  lands, 
if  necessary  ;  and  it  is  further  expressly  declared  that  in  no  other 
case  shall  they  be  entitled  to  recover  the  land,  excepting  when  they 
shall  have  paid  the  taxes  due  on  it  previously  to  the  treasurer's  sale. 

It  has,  however,  been  argued  that  this  construction  may  work 
injustice  to  judgment  creditors,  and  in  some  instances  deprive  them 
of  a  security  which  otherwise  they  might  have  for  the  payment  of 
their  debts.  This,  perhaps,  is  barely  possible  ;  but  it  is  most  likely 
that  no  great  loss  will  ever  be  sustained  by  it.  And  unless  we  depart 
from  the  plain  import  and  meaning  of  the  terms  employed  in  the 
act,  I  do  not  see  how  the  right  of  redemption  can  be  extended  to 
judgment  creditors ;  for  they  are  not  considered  owners  of,  nor  as 
having  a  right,  in  any  respect,  to  the  land :  at  most,  they  have  but 
a  lien  on  it,  which  is  neither  a  jus  ad  rem  nor  jus  in  re. 

It  is  evident,  from  the  terms  of  the  act,  that  their  rights  or  inte- 
rests never  once  entered  into  the  view  or  contemplation  of  the  legis- 
lature, in  framing  and  passing  the  act. 

The  same  argument  might  be  urged,  with  like  force  and  reason, 
in  favour  of  permitting  a  judgment  creditor  to  enter  into  the  lands  of 
his  debtor,  where  he  had  been  disseised  of  them  for  nearly  a  space 
of  twenty-one  years,  and  to  make  claim  on  behalf  of  his  debtor,  in 
order  to  prevent  the  statute  of  limitations  from  running  and  barring 
his  right,  by  which  the  creditor  might  possibly  lose  his  debt.  But 
such  a  thing,  I  presume,  has  never  been  thought  of,  and  certainly 
could  not  be  sustained  for  a  moment  if  it  were. 

The  very  circumstance,  however,  of  no  provision  having  ever  been 
made  for  the  security  of  creditors,  in  such  cases,  is  conclusive  evi- 
dence that  the  loss,  if  any,  sustained  by  them  on  such  account  has 
been  very  inconsiderable  indeed. 

It  is  the  interests  alone  of  the  owners  of  unseated  lands,  at  the 
time  of  the  sale  of  them  for  taxes,  that  the  legislature  intended  to 
provide  for,  by  securing  to  them  the  right  of  redemption  for  a  limited 
time.  Then  who  is  the  owner  ?  There  can  be  but  one  good  title 
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for  the  same  land;  and  whoever  is  invested  with  it  must  be  consi- 
dered the  owner  of  the  land.  It  is  clear  that  Mr  Clark  had  no  title 
at  all  to  (he  land  in  question  at  the  time  the  plaintiff  bought  it ;  nor 
had  he  any  at  the  time  he  undertook  to  redeem  it,  and,  therefore,  as 
owner  of  it  he  could  not  redeem.  Neither  did  he  show  that  he  had 
any  authority  from  the  owner  to  redeem  as  agent  for  him ;  nor  that 
his  act  in  redeeming  was  ever  approved  and  accepted  of  by  the  owner 
of  the  land.  For  the  owner  having  the  right  to  redeem  may  do  it 
either  himself  in  person  or  he  may  do  it  by  another.  Facit  per  alium^ 
facit  per  se.  So  it  may  be  that  if  a  stranger  do  it  without  the  know- 
ledge or  authority  of  the  owner,  and  he  afterwards,  within  the  two 
years,  approve  of  and  adopt  it,  that  it  would  be  good ;  but  until  the 
owner  does  so  approve  of  it,  the  purchaser  at  the  county  treasurer's 
sale  cannot  be  considered  as  divested  of  his  estate  in  the  land.  The 
maxim  omnis  ratihabitio  retro  trahitur  et  mandato  (zquiparatur  would 
probably  apply  in  such  case.  Co.  Litt.  206  h,  207  a ;  \  Bac.  Mr. 
(by  Wilson)  tit.  Conditions  662. 
Judgment  affirmed. 


Harrington  and  others  against  M'Shane. 

Where  the  owners  of  a  steamboat  took  produce  to  be  carried  and  sold  by 
them  for  a  certain  freight,  and  were  bringing  back  in  the  same  vessel  the  money 
which  they  obtained  on  the  sale  of  the  produce,  when  the  vessel  and  the  money 
were  accidentally  consumed  by  fire  :  held,  that  under  the  usage  of  trade  on  the 
western  waters,  they  were  acting  as  common  carriers  in  going,  as  factors  in 
selling  the  produce,  and  as  common  carriers  in  bringing  back  the  money,  and 
were  liable  for  its  loss,  notwithstanding  the  accident. 

WRIT  of  error  to  the  district  court  of  Jllleghany  county. 

The  defendant  in  error  was  the  plaintiff  below,  and  brought  this 
action  against  Harrington,  who  was  impleaded  with  Hyatt  and 
others,  owners  of  the  steamboat  "  Home."  The  steamboat  had  re- 
ceived flour  on  freight  from  the  plaintiff  below  to  be  transported 
to  Louisville.  There  the  master  sold  it,  and  was  bringing  back  the 
proceeds  in  money,  when,  by  accident,  the  boat  took  fire,  and  with 
the  money  and  all  its  contents,  was  consumed. 

The  plaintiff  below  gave  in  evidence  the  following  receipt  of  the 
defendants : 

"Received,  Pittsburgh,  May  14th  1831,  of  H.  M'Shane,  one  hun- 
dred barrels  of  superfine  flower,  which  he  has  instructed  me  to  sell 
on  my  arrival  at  Louisville,  to  best  advantage — he  to  pay  me  freight 
on  the  same  at  the  rate  of  37i  cents  per  barrel." 

On  which  there  was  the  following  affidavit  indorsed  : 


444  SUPREME  COURT  [Pittsburgh 

[Harrington  and  others  v.  M'Shane.] 

"  Captain  John  Harrington,  on  oath,  saith,  that  in  accordance 
wilh  the  terms  of  the  within  receipt,  he  disposed  of  the  flour  at  four 
dollars  per  barrel,  deducting  freight  therefrom,  and  he  had  the  pro- 
ceeds of  sale  bringing  wilh  him  to  Pittsburgh  on  board  the  steamboat 
"  Home,"  which  was  totally  lost  in  the  conflagration,  along  with  the 
money  belonging  to  the  boat." 

The  plaintiff  below  then  gave  evidence  to  show  that  it  was  cus- 
tomary for  steamboat  owners  on  the  western  waters  to  take  produce 
and  sell  it  for  the  proprietors  and  return  the  money,  for  no  other 
consideration  than  the  freight,  and  that  in  such  cases  bills  of  lading 
in  (he  common  form  are  not  given. 

The  defendant  then  proved  that  the  fire  originated  by  accident 
and  not  from  neglect,  and  that  the  money  was  consumed  with  the 
boat. 

The  court  below  was  requested  by  defendant's  counsel  to  charge 
the  jury : 

1.  That  the  defendant,  who  acted  for  the  other  owners,  was  a 
voluntary  bailee  of  the  money,  and  liable  for  a  loss  only  in  case  of 
negligence ;  and  that  his  contract  as  common  carrier  ceased  on  his 
sale  of  the  flour  at  Louisville. 

2.  That  even  if  he  were  liable  as  carrier,  yet  in  case  of  loss  by 
accidental  fire,  where  no  negligence  is  imputed,  it  should  be  consi- 
dered as  one  of  the  unavoidable  dangers  of  steamboat  navigation, 
which,  like  a  storm  at  sea,  will  not  render  the  carrier  liable. 

The  court  (Grier,  president)  charged  the  jury,  that  if  they  believed 
the  evidence,  the  defendant  was  liable  as  carrier,  not  only  for  the 
flour  to  Louisville,  but  also  for  thfl  money  from  Louisville  to  Pitts- 
burgh. And  that  the  destruction  of  the  steamboat  by  fire,  although 
accidental,  and  not  the  consequence  of  negligence,  would  not  excuse 
the  defendant. 

This  opinion  of  the  court  was  the  alleged  error. 

Fetterman,  for  plaintiffs  in  error. 

Under  the  terms  of  the  contract,  if  the  flour  had  been  lost  on 
the  downward  voyage,  it  is  admitted  the  defendants  below  would 
have  been  liable  as  common  carriers.  But  the  moment  the  flour 
was  safely  delivered  at  Louisville,  their  responsibility  in  that  capa- 
city ceased,  and  their  responsibility  as  factors  commenced.  Thence- 
forward, they  may  be  considered  as  having  acted  as  a  voluntary 
bailee,  who  would  be  excused  from  liability  by  the  accidental  con- 
flagration of  the  boat.  But  suppose  that  the  new  relation  of  factor 
did  not  attach  on  landing  the  flour  at  the  place  of  destination,  and 
that  they  were  still  common  carriers  in  bringing  back  the  proceeds 
in  money :  should  not  the  accident  be  considered  one  of  the  perils 
of  our  river  navigation,  which  ought  to  discharge  their  liability  ? 
It  is  not  material  what  may  be  the  usage  of  trade  upon  the  river. 
The  question  of  liability  must  be  decided  by  the  terms  of  the  receipt, 
which  was  the  contract  between  the  parties. 
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Mr  Feiterman,  in  the  course  of  his  argument,  cited,  Story  on 
Bailm.  348,  349,  352,  353,  433,  296  ;  Emery  v.  Hersey,  4  Green/. 
407  ;  Cook  v.  Com.  Ins.  Co.,  11  Johns.  40  ;  Jones  et  al.  v.  The  Insu- 
rance Company,  4  Doll.  246  ;  8  East  126  ;  2  Caines  67  ;  Bolin  et  al. 
v.  Huffnagle,  1  Rawle  1  ;  Garrigues  v.  Coxe,  1  Binn.  592  ;  4  Term 
Rep.  581  ;  Tompkins  v.  Saltmarsh,  14  Serg.  <$•  Rawle  275;  Ackley 
v.  Kellogg,  8  Cowen  225  ;  Gibbon  v.  Paynton,  4  Burr.  2300. 


Burke,  for  defendant  in  error. 

If  the  flour  had  been  burned  while  the  boat  was  descending  the 
river,  there  could  be  no  question  of  the  defendants'  liability.  And 
are  they  not  equally  liable  as  carriers  of  the  money  ?  We  proved 
the  usage  of  steamboats  to  take  produce  down  the  river  and  there 
sell.  The  custom,  as  proved,  showed  that  the  character  of  carrier 
continued  till  the  return  of  the  proceeds.  Upon  the  evidence  of 
usage,  it  is  conceived,  this  case  turns.  The  terms  of  the  receipt, 
therefore,  are  of  little  consequence,  except  as  proof  of  the  transac- 
tion. The  contract  was  for  the  payment  of  freight  on  the  flour,  and 
that  the  defendants  should  do  with  it  what  usage  required  to  be 
done.  Suppose  the  defendants  had  stored  the  flour  at  Louisville  and 
it  had  there  been  burned,  would  they  not  be  liable1?  Or  suppose 
they  had  there  deposited  the  money  in  bank,  would  that  have  amount- 
ed to  a  performance  of  their  contract  1  We  contend  not.  They  were 
bound  to  return  the  proceeds  ;  and  whether  they  consisted  of  goods 
or  money  is  immaterial.  Until  such  return,  their  liability  as  com- 
mon carriers  continued.  Gillingham  et  al.  v.  Dempsey,  12  Serg.  fy 
Rawle  184,  188;  1  Term  Rep.  187;  5  Term  Rep.  201;  Bridge  v. 
Austin,  4  Mass.  115;  M.  Ship.  211  ;  Gordon  et  al.  v.  Little,  8  Serg. 
#  Rawle  533  ;  4  Ohio  Rep.  243. 

Biddle,  in  reply,  adverted  to  the  criticism  of  Judge  Story  (Law 
of  Bailments  348,  349)  on  the  case  in  11  Johns.  Rep.  107,  and  its 
obvious  justice.  The  several  stages  of  agency  may  each  be  marked 
by  an  appropriate  responsibility.  Is  the  captain,  on  the  exchange  at 
Louisville,  endeavouring,  as  factor,  to  sell  this  flour,  to  be  regarded 
as  a  common  carrier  on  the  river,  and  visited  with  all  the  harsh  con- 
sequences arising  out  of  that  particular  character  1  If,  then,  the 
continuity  of  relationship  as  carrier  be  broken  on  reaching  Louisville, 
how  is  it  to  be  resumed1?  Not,  certainly,  by  the  express  contract, 
the  terms  of  which  are  exhausted  ;  nor  by  any  just  implication.  The 
whole  subsequent  agency  was  as  factor  at,  Louisville  and  supercargo 
on  the  return  voyage.  Is  the  accidental  mode  of  remittance  to  de- 
termine this  liability  1 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J.  —  It  appears  by  the  evidence,  that  it  is  the  usage  on 
the  western  waters,  for  steamboat  owners,  in  addition  to  the  business 
of  carrying  goods,  to  act  as  factors,  to  make  sales  and  returns,  with- 
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out  being  paid  any  other  consideration  than  the  freight;  and  that 
the  defendants,  by  their  agent  Hyatt,  who  was  also  part  owner  in 
the  boat,  received  the  plaintiff's  flour  to  transport  to  Louisville  and 
sell,  in  consideration  of  being  paid  a  certain  freiglu  per  barrel.  The 
flour  was  taken  there  and  sold,  and  the  money  which  it  produced 
was  in  the  boat  on  its  return  up  the  river,  separated  from  other  mo- 
neys, and  was  destroyed  by  a  fire  which  consumed  the  boat  and  its 
contents.  This  fire  was  the  result  of  accident,  without  any  neglect 
of  the  defendants,  or  the  master  and  crew,  the  latter  having  used 
every  possible  exertion  to  rescue  the  money  from  the  flames. 

The  owners  of  steamboats  transporting  goods  on  freight  are  com- 
mon carriers,  and  are  liable  for  all  losses  in  the  course  of  their  em- 
ployment as  such,  except  those  occasioned  by  the  act  of  God  or  the 
public  enemy.  This  rule  of  the  common  law  on  the  subject  of  car- 
riers, was  adopted  on  grounds  of  public  policy,  to  prevent,  on  the 
part  of  those  undertaking  a  public  duty,  secret  frauds,  out  of  the 
power  of  the  proprietors  of  the  goods  to  detect  or  establish  by  proof. 
No  reason  exists  why  the  rule  should  be  relaxed.  In  relation  to  a 
factor  or  consignee  there  is  a  different  principle :  he  is  responsible 
only  for  negligence.  The  question  of  the  defendants'  responsibility 
in  the  present  case,  depends  on  the  character  in  which  they  held 
this  money  when  the  loss  occurred.  If  they  were  merely  factors, 
they  are  not  responsible  :  if  they  were  carriers,  the  reverse  must  be 
the  case.  Had  the  flour  been  lost  in  the  descending  voyage,  by  a 
similar  accident,  there  could  be  no  doubt  whatever  of  the  defend- 
ants' liability:  they  were  certainly  transporting  it  in  the  character 
of  carriers.  On  their  arrival  at  the  port  of  destination  and  landing 
the  flour  there,  this  character  ceased  and  the  duty  of  factor  com- 
menced. When  the  flour  was  sold,  and  the  specific  money,  the 
proceeds  of  sale,  separated  from  other  moneys  in  the  defendants' 
hands  and  set  apart  for  the  plaintiffs,  was  on  its  return  to  them  by 
the  same  boat,  the  character  of  carrier  reattached.  The  return  of 
the  proceeds  by  the  same  vessel,  is  within  the  scope  of  the  receipt 
and  of  the  usage  of  trade  as  proved,  and  the  freight  paid  may  be 
deemed  to  have  been  fixed  with  a  view  to  the  whole  course  of  the 
trade,  embracing  a  reward  for  all  the  duties  of  transportation,  sale 
and  return.  If  the  defendants,  instead  of  bringing  the  money  home 
in  their  own  vessel,  had  sent  it  on  freight  by  another,  there  would 
have  been  to  the  plaintiffs  the  responsibility  of  a  carrier,  and  there 
ought  not  to  be  less  if  they  chose  to  bring  it  themselves.  If  they 
had  mixed  the  money  up  with  their  own,  they  would  have  no  excuse 
for  nonpayment.  The  defendants  can  be  relieved  from  responsibility 
only  by  holding  that  the  character  of  carrier  never  existed  between 
these  parties  at  all,  or  that  if  it  existed  on  the  descending  voyage,  it 
ceased  at  its  termination,  and  that  of  factor  began  and  continued 
during  the  ascending  voyage.  But  if  the  defendants  bring  back,  in 
the  same  vessel,  other  property,  the  proceeds  of  the  shipment,  whe- 
ther specific  money  or  goods,  they  do  so  as  carriers,  and  not  merely 
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as  factors.     See  Story  on  Bailm.  350.     In  the  cases  of  Kemp  v. 
Coughtry,  11  Johns.  107;  and  Emery  v.  Hersey,  4  Greenl.407,  the 
points  involved  in  the  present  case  were  discussed,  and  rece'ived  the 
same  determination. 
Judgment  affirmed. 


Campbell  against  Rishaberger. 

Where  the  special  bail  of  a  defendant,  in  a  suit  before  a  justice,  with  a  view 
to  discharge  his  liability,  obtains  a  transcript  from  the  justice's  docket,  which 
he  bona  fide  considers  and  employs  as  sufficient  authority  in  arresting  and 
committing  the  defendant,  although  the  recognizance  of  bail,  in  the  form  in 
which  it  was  taken,  was  void,  the  transcript  was,  nevertheless,  such  a  colour 
of  authority  as  would  not  aggravate  the  damages  in  a  suit  afterwards  brought 
against  him  by  such  defendant  for  an  assault  and  battery  and  for  false  impri- 
sonment. 

ERROR  to  the  common  pleas  of  Butler  county. 

Henry  Rishaberger,  the  defendant  in  error,  was  the  plaintiff  below, 
and  brought  this  action  against  John  Campbell,  John  Miller  and 
Benjamin  Berry,  the  plaintiffs  in  error,  to  recover  damages  for  an 
assault  and  battery  committed  on  him,  and  for  false  imprisonment. 
The  evidence  fully  established  that  he  was  dragged  to  gaol  by  the 
defendants,  under  circumstances  of  more  than  ordinary  rigour  and 
violence.  The  defendants  contended  that  they  were  justified,  and 
gave  in  evidence  the  transcript  of  a  judgment  for  82  dollars  27i 
cents,  and  proceedings  thereon,  from  the  docket  of  Robert  Scott,  a 
justice  of  the  peace,  in  which  John  David's  executor  was  plaintiff, 
and  Henry  Rishaberger  was  defendant,  which  did  not  contain  the 
recognizance  of  Campbell  as  special  bail,  but  meVely  the  following 
entry:  "Jacob  Brinker  exonerated  from  special  bail,  and  John 
Campbell  special  bail,  February  27th,  1830."  This  transcript  Camp- 
bell had  with  him  as  his  authority  for  arresting  and  committing  the 
plaintiff  below  to  prison. 

The  jury  rendered  a  verdict  of  60  dollars  damages  in  favour  of  the 
plaintiff. 

The  following  error  was  assigned  : 

The  court  erred,  under  the  circumstances  of  the  case,  in  charging 
the  jury  that  the  defendants  are  in  a  worse  situation  than  if  they 
had,  without  the  colour  of  legal  authority,  went  to  the  house  of 
Rishaberger  and  dragged  him  on  the  streets  to  jail. 

Evans  and  S.  Jl.  Gilmore,  for  plaintiffs  in  error. 
The  arrest  was  made  bona  fide  under  a  colour  of  authority  ;  and 
although  it  may  have  been  insufficient,  it  was  very  different  from 
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pretending  an  authority.  The  court  should  have  instructed  the  jury, 
as  matter  of  law,  that  the  transcript  was  a  colour  of  authority  which 
should  go  in  mitigation  of  damages,  which  is  a  proper  subject  of 
exposition  by  the  court. 

Ayres,  for  defendant  in  error. 

The  court  left  it  to  the  jury  to  determine  the  amount  of  damages, 
and  merely  said  that  if  Campbell  acted  under  a  pretended  authority, 
it  was  worse  than  none.  The  damages  found  by  the  jury  were 
small,  however,  in  comparison  with  the  gross  outrage  committed  in 
the  arrest  and  imprisonment  of  the  plaintiff  below. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — Had  the  defendant,  Campbell,  acted  under  a  simu- 
lated or  pretended  authority,  the  charge  would  be  liable  to  no  objec- 
tion. But  although  the  recognizance  of  bail  was  void,  as  was 
decided  in  Williams  v.  Mitchell,  1  Penns.  Rep.  9,  yet  there  was  no 
evidence  that  Campbell  was  aware  of  the  defect.  He  acted  under 
what  he  supposed,  although  erroneously,  to  be  a  good  process,  with 
the  single  interest,  so  far  as  it  appeared,  to  exonerate  himself  from 
his  liability  as  special  bail.  I  have  never  understood  that  in  such  a 
case  a  defendant  was  in  a  worse  situation  than  if  he  had,  without 
the  colour  of  legal  authority,  gone  into  the  house  of  the  plaintiff  and 
dragged  him  to  gaol.  The  principle  is  correctly  stated  by  the  court, 
but  the  error  consists  in  its  misapplication  to  the  facts  of  the  case. 
A  doubt  was  expressed  whether  this  was  error  which  this  court 
could  notice,  but  upon  reflection  we  ihink  that  the  court  gave  the 
jury  a  false  measure  or  criterion  of  damages,  to  the  manifest  injury 
of  the  defendant,  which  it  is  the  duty  of  this  court  to  correct. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


M'Bride  against  The  Commonwealth. 

By  the  act  of  the  20th  of  February  1817,  erecting  the  town  of  Butler  into  a 
borough,  the  election  of  the  high  constable  is  to  be  returned  to  the  town  coun- 
cil, and  his  oath  of  office  to  be  taken  before  a  justice  of  the  peace ;  and  autho- 
rity is  given  him  to  execute  process  "  as  other  constables  of  the  county,  by 
entering  into  the  security  required  by  law."  This  security  means  that  which 
is  prescribed  by  the  general  acts  of  1810  and  1824,  to  be  taken  before  and  ap- 
proved by  the  quarter  sessions :  and  a  bond  taken  before  and  approved  by  the 
town  council  is  not  binding  on  his  sureties  for  misconduct  or  negligence  in  exe- 
cuting process  as  other  constables  of  the  county. 

ERROR  to  the  common  pleas  of  Butler  county. 

This  was  a  suit  against  the  plaintiffs  in  error,  as  bail  in  the  official 
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bond  of  Rishaberger,  high  constable  of  the  borough  of  Butler.  The 
proceedings  are  admitted  to  be  regular  and  the  recovery  legal,  if  the 
defendants  below  and  plaintiffs  here  are  liable  on  the  bond.  The 
town  of  Butler  was  erected  into  a  borough  in  1817.  The  same  act 
of  assembly  constitutes  Milton  in  Northumberland  county  a  borough, 
and  the  first  sixteen  sections  of  the  law  relate  to  that  corporation. 
Then  come  two  or  three  sections  erecting  Butler  into  a  borough,  and 
directing  that  it  shall  in  all  respects  be  considered  as  having  the 
same  rights,  and  to  be  governed  by  the  same  provisions  as  are 
enacted  for  Milton.  Milton  is  to  elect  a  high  constable,  who  is  to 
be  returned  to  and  approved  by  the  town  council,,  and  also  to  elect 
two  constables,  of  whose  election  the  return  is  to  be  to  the  quarter 
sessions,  and  appointment  to  be  made  under  the  general  law  respect- 
ing constables.  But  Butler  is  to  elect  only  a  high  constable,  on  the 
same  day  and  at  the  same  place  where  it  elects  its  other  borough 
officers.  The  return  of  the  election  made  by  the  judges  is  to  be 
one  copy  to  the  town  council,  and  one  copy  to  the  person  elected  ; 
and  the  oath  of  office  is  to  be  before  a  justice  of  the  peace.  The 
law  incorporating  Butler  directs  the  citizens  of  the  borough  to  elect 
a  burgess,  assistant  burgess,  town  council  and  high  constable,  who 
shall  have  authority  to  execute  process  "  as  other  constables  of  the 
county,  by  entering  into  the  securities  required  by  law."  The  twenty- 
ninth  section  of  the  act  of  the  20th  of  March  1810  directed,  that  where 
the  person  elected  constable  had  not  a  freehold  estate  clear  of  incum- 
brances  of  the  value  of  1000  dollars,  he  should  give  security  to  be 
approved  by  the  court  of  quarter  sessions  in  that  sum,  for  the  just  and 
faithful  execution  of  the  duties  of  his  office,  to  be  taken  by  the  clerk 
of  the  court  in  the  name  of  the  commonwealth,  which  is  to  be  in 
trust  for  the  use  of  such  persons  as  may  be  injured  by  his  misconduct, 
in  the  same  manner  as  sheriffs'  bonds  are  given. 

The  act  of  1824  directs  that  all  constables  who  by  the  present 
law  would  be  required  to  give  security,  shall  give  bond,  to  be  ap- 
proved by  the  court  of  quarter  sessions  of  the  county,  in  a  sum  not 
less  than  500  nor  exceeding  3000  dollars,  conditioned  for  the  faithful 
discharge  of  the  office. 

The  court  of  common  pleas  were  of  opinion,  that  as  the  law  did 
not  require  a  return  of  the  election  of  high  constable  to  be  made  to 
the  quarter  sessions,  but  to  the  town  council,  the  town  council  alone 
could  take  the  bond  and  judge  of  the  sufficiency  of  the  sureties. 

Evans,  for  the  plaintiffs  in  error. 

The  meaning  of  the  expression  "  the  security  required  by  law," 
must  be  ascertained  by  a  reference  to  the  general  acts  in  relation  to 
constables.  Those  acts  make  it  necessary  that  the  bond  should  be 
taken  in  the  quarter  sessions.  Where  he  is  a  freeholder  in  a  certain 
amount  no  security  whatever  is  required.  But  as  those  acts  were 
not  complied  with  in  the  present  case,  and  the  return  was  made  tOj 
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and  the  bond  taken  before  the  town  council,  he  could  be  considered 
as  nothing  more  than  the  police  officer  of  that  body,  and  as  possessing 
no  authority  to  execute  process  out  of  the  borough  as  a  township  con- 
stable. Hence  his  bond  does  not  enure  to  the  benefit  of  those  persons 
injured  by  his  malpractices  in  the  latter  capacity.  For  in  relation 
to  them  there  is  no  breach  of  the  condition  contained  in  the  bond. 
Act  of  the  20th  of  February  1817,  Pamph.  LawsoflQlG,  1817,  p. 
69,  75;  Act  of  1824,  sect.  3,  Purd.  Dig.  510;  6  'Binn.  88;  The 
Bank  of  the  Northern  Liberties  v.  Cresson,  12  Serg.  fy  Rawle  310; 
Leazure  ».  Hillegas,  7  Serg.  <$•  Rawle  318 ;  2  Jim.  Law  Journ.  80; 
1  Jim.  Dig.  70;  Coorc's  Dig.  110;  Beacom  et  al.  v.  Holmes,  13  Serg. 
<$•  Rawle  190;  M'Kee  v.  Stannard,  14  Serg.  <$•  Rawle  380;  Act  of 
1810,  Purd.  Dig.  155. 

Sullivan  and  Jlyres,  for  the  defendant  in  error. 

Every  law  should  be  so  construed  as  to  be  made  effectual.  In  the 
act  incorporating  the  borough  of  Butler  no  provision  is  made  for  taking 
the  bond  of  the  high  constable  before  the  quarter  sessions  ;  and  yet 
he  is  a  constable,  and  expressly  elected  for  the  discharge  of  the  duties 
of  that  office.  The  name  makes  no  difference.  Recourse  can  be  as 
well  had  to  the  records  of  the  town  council  for  the  evidence  of  his 
election  and  bond,  as  to  those  of  the  quarter  sessions.  Under  the  act 
in  question,  the  quarter  sessions  have  no  authority  to  take  the  bond. 
It  is  a  specific  act,  and  contains  a  specific  grant,  and  does  not  inter- 
fere with  any  corporation.  A  general  law  cannot  be  construed  to 
take  away  the  grant,  without  a  special  reference  to  it. 

The  court  declined  hearing  Purviance,  for  the  plaintiff  in  error,  in 
reply. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — This  court  is  of  a  different  opinion  from  that  of  the 
court  below.  The  words  "  may  execute  process  as  other  constables 
of  the  county,  by  giving  the  securities  required  by  law,"  have  refer- 
ence to  the  general  laws  for  the  election  and  appointment  of  consta- 
bles, and  not  to  the  law  erecting  Butler  into  a  borough.  As  high 
constable,  his  duties  were  confined  to  process  by  the  burgess  or  other 
officers  of  the  borough  ;  but  the  law  put  it  into  his  power  to  acquire 
the  same  extent  of  authority  with  the  other  constables  of  the  county 
by  giving  the  security  required  by  lawt;  that  is,  the  securities  required 
by  law  from  other  constables.  The  corporation  of  Butler  had  no 
authority  beyond  their  limits.  Their  officers  had  no  authority  be- 
yond the  limits  of  the  borough ;  but  their  constable  may  acquire 
authority  by  giving  security  approved  by  a  court  whose  jurisdiction 
extends  over  the  county,  and  being  sworn  in  as  an  officer  of  that 
court.  In  such  case  his  bond  would  be  filed  in  that  court,  and  become 
a  public  document  accessible  to  all  people.  The  borough  of  Butler 
might  give  some  difficulty  in  obtaining  it,  and  its  officers  are  not 
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appointed  to  judge  of  and  approve  security  given  by  officers  who 
may  execute  process  far  beyond  the  limits  of  the  borough. 

If  the  quarter  sessions  were  shown  the  act  of  assembly  in  question, 
and  a  certificate  from  the  borough  that  a  certain  person  was  elected 
high  conslable,  and  such  person  was  to  offer  his  security,  it  would  be 
their  duty  to  judge  of  its  sufficiency  and,  if  good,  to  take  and  file  his 
bond. 

The  general  rule  has  been  stated  and  not  disputed  on  either  side, 
that  an  official  bond,  directed  by  statute,  must  be  in  all  essential  par- 
ticulars conformable  to  the  statute,  or  it  is  void :  but  it  was  contended, 
that  by  the  act  of  assembly,  the  town  council  were  the  proper  body 
lo judge  of  the  amount  of  the  bond  and  sufficiency  of  the  sureties. 
We  think  not.  The  town  council  were  only  officers  within  the  pre- 
cincts of  t1i e  borough,  not  constituted  with  the  intention  of  exercis- 
ing authority  throughout  the  county.  They  had  authority  as  to 
their  own  high  constable — no  authority  as  to  the  constables  in  the 
county.  No  other  tribunal  can  appoint  the  general  constables  or 
judge  of  their  bonds  but  the  court  of  quarter  sessions.  If  we  begin 
to  depart  from  the  law  on  this  subject,  justices  of  the  peace  or  single 
judges  of  the  quarter  sessions  may  undertake  to  exercise  it.  We 
are  therefore  of  opinion  this  bond  was  not  taken  according  to  law, 
and  is  not  binding  on  the  sureties. 

Judgment  reversed. 


Vicary  against  Moore. 

An  action  of  covenant  lies  on  a  specialty  exclusively,  and  not  on  a  specialty 
modified  or  enlarged  by  simple  contract.  The  altering  of  a  written  contract  by 
parol  makes  it  all  parol. 

A  plea  puis  darrein  continuance  requires  extreme  certainty  ;  it  must  contain 
a  precise  specification  of  the  day  of  continuance.  To  plead  that  the  matter 
arose  since  the  issue  was  joined,  is  a  defect  which  justifies  the  rejection  of  the 
plea  on  motion. 

Entries  on  loose  scraps  of  paper,  carried  in  the  pocket  for  several  days, 
without  a  reason  to  account  for  the  irregularity,  cannot  be  given  in  evidence  to 
charge  a  party. 

In  an  action  of  covenant,  an  order  drawn  by  the  plaintiff  on  the  defendant  for 
money,  is  legal  evidence,  and  it  is  error  to  reject  it  on  the  ground  that  it  was 
for  money  due  on  another  contract. 

In  an  action  of  covenant  a  balance  may  be  certified  by  the  jury  to  be  due  to 
the  defendant. 

ERROR  to  the  common  pleas  of  Beaver  county. 
This  was  an  action  of  covenant  by  John  Moore,  the  defendant  in 
error,  against  William  Vicary.     The  declaration  set  forth,  that  on 
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the  3d  of  March  1826,  by  articles  of  agreement  then  executed 
between  the  parties,  Moore  agreed  to  erect  for  Vicary  a  stone  dwell- 
inghouse  fifty-two  feet  in  length,  thirty-eight  or  forty  feet  in  width, 
and  twenty-three  feel  high,  the  two  stories,  with  a  cellar  under  the 
whole  house  eight  feet  high  ;  the  walls  and  outside  of  the  house  to 
be  finished  as  Mr  O'Byrne's  storehouse  ;  the  carpenter  work  to  be 
done  after  the  manner  of  Mr  Shield's  house,  with  some  variations 
in  the  closets  ;  all  the  work  to  be  executed  in  a  workmanlike  man- 
ner, complete,  with  sufficient  materials  ;  with  a  stone  smokehouse, 
springhouse,  and  necessary  ;  all  to  be  finished  against  the  following 
December,  for  which  Vicary  was  to  pay  by  instalments,  as  the  work 
progressed,  2450  dollars  ;  and  that  by  the  same  articles  of  agreement 
Moore  engaged  to  build  a  barn  for  Vicary,  who  was  to  pay  for  the 
same  650  dollars,  in  two  instalments,  the  second  to  be  paid  on  the 
completion  of  the  building.  The  declaration  then  went  on  to  state, 
that  it  was  further  agreed  between  the  parties,  in  a  conversation  on 
the  1st  of  April  1826,  and  at  the  special  instance  and  request  of 
Vicary,  that  the  articles  of  agreement  should  be  altered,  modified 
and  varied  in  the  manner  following,  viz.  that  the  walls  of  the  house 
should  be  constructed  of  cut  stone,  and  put  up  in  a  style  far  superior 
to  the  contract  aforesaid  ;  that  there  should  be  parapet  walls  ;  that 
the  walls  should  be  coped  with  cut  stone  ;  that  the  steps  of  the  front 
door  should  be  of  stone ;  that  the  steps  of  the  back  door  should  also 
be  of  stone ;  that  eight  cellar  windows  should  be  curbed  with  cut 
stone ;  that  there  should  be  an  oven  and  an  ash  house,  and  that  the 
front  of  the  oven  should  be  of  cut  stone ;  that  there  should  be  par- 
titions in  the  kitchen,  and  an  embankment  wall  at  the  ends  and  front 
of  the  house ;  that  there  should  be  built  end  walls  to  the  overshot 
of  the  barn,  and  stalls,  ricks  and  troughs  in  the  stable  ;  a  granaiy  in 
the  overshot,  and  a  cellar  dug  under  the  barn  ;  and  that  Moore  should 
have  until  the  1st  of  April  1827  to  finish  one  half  of  the  house, 
which  he  was  obligated  to  finish  in  the  year  1826  ;  for  all  which 
additional  work  Vicary  was  to  pay  such  sum  as  the  work  would  be 
reasonably  worth  ;  that  Moore  performed  the  additional  work,  and 
that  it  was  worth  1435  dollars;  that  although  the  buildings  were 
not  wholly  finished  until  November  1829,  yet  they  were  then  ac- 
cepted by  Vicary,  and  have  been  ever  since  occupied  by  him,  "  who 
refused  to  pay  the  same  or  any  part  thereof."  Then  came  the 
general  averment  that  the  plaintiff  had  performed  the  covenants  in 
the  written  articles  of  agreement,  so  modifying  and  altering  them  as 
expressed  in  the  subsequent  parol  agreements.  It  then  assigned  the 
breach  by  the  defendant  of  the  "covenants  and  agreements  afore- 
said." 

On  the  4th  of  September  1 832,  the  defendant  put  in  a  plea  in 
abatement,  "  that  since  issue  was  joined  in  this  case,  to  wit  to  June 
term  last  past,  a  writ  of  foreign  attachment  was  issued  out  of  the 
court  of  common  pleas  of  Beaver  county,  at  the  suit  of  Dr  Charles 
Dutton,  indorsee  of  James  Taylor,  against  the  above  named  plaintiff, 


Sept.  1834.]  OF  PENNSYLVANIA.  453 

[Vicary  v.  Moore.] 

John  Moore,"  in  which  William  Vicary  was  summoned  as  gar- 
nishee.  The  plea  was  signed  by  the  defendant's  attorney,  but  was 
not  verified  by  the  defendant's  affidavit. 

From  the  record  of  the  attachment  it  appeared  that  the  attorney 
of  the  plaintiff  in  it,  on  the  4th  of  December  1832,  agreed  that  the 
verdicts  in  two  actions,  embracing  the  present  one,  in  which  Moore 
was  plaintiff  and  Vicary  was  defendant,  should  decide  the  amount 
in  the  hands  of  the  latter  to  be  recovered  from  him  by  the  plaintiff  in 
the  attachment ;  or,  in  other  words,  that  "  the  plaintiff  in  the  at- 
tachment would  go  for  no  more,  as  against  Vicary,  than  would  be 
recovered"  from  him  by  Moore  in  the  two  said  actions.  It  was  also 
agreed  by  the  attorney  of  Moore,  that  the  amount  of  the  payment 
that  would  be  recovered  in  the  two  cases  mentioned,  should  be  held 
to  the  use  of  the  plaintiff  in  the  attachment,  to  the  extent  of  the 
recovery  of  such  plaintiff. 

The  plea  in  abatement  was,  on  motion,  rejected  by  the  court 
below  :  and  the  cause  came  on  for  trial  under  the  pleas  of  covenants 
performed,  absque  hoc  that  the  plaintiff  did  not  perform  his  part 
of  the  agreement,  and  set  off.  On  the  trial  the  original  articles  of 
agreement,  sealed  and  signed  by  the  parties,  were  produced.  The 
plaintiff  then  offered  evidence  to  show  that  after  the  written  contract 
was  made,  it  was  agreed  by  parol  between  the  parties,  that  the 
extra  work,  described  as  such  in  the  declaration,  should  be  done  by 
the  plaintiff,  and  was  done  by  him,  in  pursuance  of  the  parol  agree- 
ment. The  evidence  thus  offered  was  objected  to  by  the  defend- 
ant's counsel.  The  objection  was  overruled  by  the  court,  and  the 
evidence  admitted  :  to  which  an  exception  was  taken. 

On  the  part  of  the  defendant,  an  order  drawn  on  him  by  the 
plaintiff,  in  favour  of  Henry  Cress,  dated  the  30th  of  March  1827, 
for  100  dollars,  was  offered  in  evidence,  to  the  admission  of  which 
the  plaintiff's  counsel  objected,  on  the  ground  that  it  was  given  for 
carpenter  work  done  to  the  kitchen  and  house ;  that  the  work  done 
to  the  kitchen  amounted,  at  the  time  of  drawing  the  order,  to  80 
dollars,  and  there  was  a  separate  suit  depending  for  work  done  to 
the  kitchen,  on  a  separate  and  distinct  contract.  The  objection  was 
sustained  as  to  the  80  dollars,  the  amount  of  carpenter  work  done  to 
the  kitchen,  as  proved  by  Henry  Cress ;  to  which  the  defendant's 
counsel  excepted. 

The  defendant  then  offered  in  evidence  his  account  book,  in 
which  he  had  made  sundry  charges  against  the  plaintiff.  He  stated, 
on  his  voir  dire,  that  it  was  his  book  of  original  entries,  but  that 
many  of  the  entries  were  made  on  scraps  of  paper  at  the  time  the 
transaction  occurred,  and  were  carried  in  his  pocket,  one,  two,  three 
or  four  days,  before  they  were  transferred  to  the  book.  He  could 
not  say  that  the  entries  were  made  on  the  days  stated  in  his  book. 
The  plaintiff's  counsel  objected  to  the  admission  of  the  book  in  evi- 
dence. The  objection  was  sustained,  and  exception  taken  by  the 
defendant's  counsel. 
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The  following  errors  were  assigned. 

1.  There  is  error  in  this,  that  the  original  writ  being  in  covenant, 
the  plaintiff  below  in  his  declaration  joined  covenants,  contained  in 
a  deed  or  instrument  of  writing  sealed,  with  a  substantive  and  dis- 
tinct parol  agreement  subsequently  made,  alleging  breaches  of  each, 
for  which  he  claimed  damages. 

2.  The  court  erred  in  refusing  to  receive  the  defendant's  plea  in 
abatement,  puis  darrein  continuance,  on  the  ground  that  it  was  not 
verified  by  the  oath  of  the  party,  notwithstanding  its  truth  was  es- 
tablished by  the  records  of  the  said  court,  to  which  the  said  court 
was  referred  for  the  truth  of  the  facts  set  forth  in  said  ple'a. 

3.  The  court  erred  in  permitting  the  plaintiff  below,  on  the  trial 
of  the  cause,  to  give  evidence  to  the  jury,  that  after  making  the 
written  agreement  the  parties  made  a  parol  or  verbal  agreement  by 
which  other  and  additional  work  was  to  be  done  by  the  plaintiff  for 
the  defendant  than  was  mentioned  in  the  said  original  or  written 
agreement  made  between  the  parties,  and  that  such  additional  and 
extra  work  was  done  in  pursuance  of  said  parol  contract. 

4.  The  said  court  erred  in  applying  a  part,  viz.  80  dollars  of  an 
order  drawn  by  the  said  plaintiff  on  the  defendant  in  favour  of  Henry 
Cress,  dated  30th  of  March   1827,  for  work  done  to  the  kitchen, 
without  submitting  the  fact  to  the  jury  whether  it  ought  to  be  so 
applied,  or  whether  from  the  evidence  the  whole  amount  of  the 
order,  viz.  100  dollars,  ought  not  to  be  applied  in  payment  of  the 
house  and  barn,  and  by  excluding  from  the  consideration  of  the  jury 
80  dollars,  part  of  said  order. 

5.  The  court  erred  in  refusing  to  permit  the  original  book  of  en- 
tries of  the  defendant  below  to  go  in  evidence  to  the  jury. 

6.  The  court  erred  in  stating  in  the  charge  to  the  jury,  that  the 
plaintiff's  claim  for  extra  work  under  the  parol  agreement,  among 
other  things,  embraced  the  glazing  of  nineteen  windows,  when  in 
truth  and  in  fact  no  such  extra  work  is  required  by  the  alleged  parol 
contract  set  forth  in  the  plaintiff's  declaration. 

7.  The  court  erred  in  charging  the  jury  that  if  they  were  satisfied 
that  the  article  of  agreement  was  changed  by  the  parties,  and  that 
there  was  an  agreement  between  the  parties  to  do  this  extra  work, 
the  plaintiff  was  entitled  to  recover  such  sum  as  the  jury  might  con- 
sider that  the  work  was  proved  to  be  worth. 

8.  The  court  erred  in  stating  in  the  charge  to  the  jury,  that  in 
this  action,  it  being  an  action  of  covenant,  there  could  not  be  a  ba- 
lance certified  in  favour  of  the  defendant,  although  they  should 
believe  he  had  overpaid  the  plaintiff. 

Shannon,  for  the  plaintiff  in  error. 

In  his  action  the  plaintiff  below  joined  covenants  in  two  distinct 
and  independent  agreements,  which  could  not  be  blended  together. 
Each  covenant,  we  contend,  afforded  a  remedy.  To  allow  such  an 
amalgamation  of  parol  agreements  with  written  covenants  would 


Sept.  1834.]  OF  PENNSYLVANIA.  455 

[Vicary  v.  Moore.] 

take  away  and  destroy  all  the  characteristics  and  properties  of  the 
action  of  covenant.  The  case  which  is  relied  on  to  sustain  the  pre- 
sent is  Jordan  v.  Cooper,  3  Serg.  fy  Rawle  579.  But  between  the 
two  there  is  a  material  difference. 

We  conceived  it  unnecessary  to  add  the  affidavit  of  the  party  to 
the  plea  in  abatement,  as  the  facts  which  it  set  forth  were  spread  oil 
record. 

The  payment  of  money  to  the  order  of  Moore  in  favour  of  Cress, 
who  was  the  carpenter  employed  by  the  latter  and  worked  both  at 
the  house  and  kitchen,  was  not  specifically  applied  to  either  contract. 

The  defendant's  book  of  original  entries  should  have  been  received 
as  evidence.  Curren  v.  Crawford,  4  Serg.  fy  Rawle  3,  5 ;  Ingraham 
v.  Bockius,  9  Serg.  fy  Rawle  285. 

H.  M.  Watts  and  Forward,  for  the  defendant  in  error. 

1st,  3d,  and  7th  errors.  The  forms  of  the  common  law  being  in- 
adequate to  the  merits  of  the  plaintiff's  action,  it  became  necessary 
for  him  to  address  himself  to  that  character  of  our  jurisprudence  in 
which  the  principles  of  law  and  equity  are  so  happily  blended  and 
administered,  the  ground  works  and  massive  parts  being  in  covenant ; 
the  superstructure  and  ornamental  variations  being  by  parol,  each 
running  into  each  other  so  like  light  and  shadow,  that  it  cannot  be 
conceived  how  justice  can  be  attained  in  any  other  mode  than  that 
adopted  by  the  plaintiff.  That  our  courts  have  been  obliged  to  de- 
part from  the  rigour  of  legal  forms  to  reach  the  equity  of  the  case 
is  evident  from  the  opinion  of  our  late  lamented  chief  justice,  in 
Jordan  v.  Cooper  et  al.  3  Serg.  fy  Rawle  579,  a  case  expressly  fixed 
by  the  court  as  a  precedent  for  future  ones.  By  this  case,  unim- 
paired as  it  stands  by  any  subsequent  decision,  have  we  been  guided, 
and  by  this  standard  we  must  be  judged.  An  action  of  assumpsit 
could  not  be  sustained  contrary  to  all  rule,  when  to  support  it  would 
require  evidence  of  a  specialty. 

2d  error.  The  statute  of  4  Jlnne  requires  that  all  dilatory  pleas 
should  be  verified  by  the  affidavit  of  the  party,  which  was  not  done. 
It  was  put  in  after  the  cause  was  at  issue,  puis  darrein  continuance, 
without  noting  the  time  of  continuance.  Had  the  plea  been  received 
it  must  have  been  determined  against  the  plaintiff;  for  if  the  issu- 
ing of  a  foreign  attachment  against  a  plaintiff  in  a  suit  then  pending, 
and  the  summoning  of  the  defendant  in  the  same  suit  as  garnishee, 
were  to  abate  the  action  previously  brought,  it  would  be  a  very  sim- 
ple and  eligible  mode  for  all  debtors  to  pursue  to  defeat  the  claims  of 
their  creditors.  The  court,  we  think,  were  right  in  rejecting  the 
plea. 

4th  error.  The  reason  why  the  credit  of  80  dollars  was  not  allowed 
by  trie  jury  is  satisfactorily  stated  in  the  opinion  of  the  court.  The 
payment  was  made  under  a  distinct  contract  for  building  the  kitchen, 
and  credited  there. 

5th  error.  The  defendant,  who  offered  his  book  of  accounts,  stated 
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that  he  was  in  the  habit  of  retaining  the  scraps  of  paper  in  his  pocket 
for  several  days,  sometimes  weeks,  before  the  entry  was  made  in  the 
book.  According,  then,  to  the  decision  of  all  cases  preceding  this, 
the  court  were  certainly  right  in  rejecting  it. 

Banks,  in  reply. 

The  case  of  Jordan  «.  Cooper  does  not,  as  an  authority,  extend 
to  this  case.  There  further  time  was  merely  given  for  (he  execu- 
tion of  a  deed.  Nothing  new  was  added  to  the  contract.  There 
was  not  such  an  alteration  as  to  prevent  a  recovery  on  the  contract. 
But  here  the  alterations  were  material.  In  fact  the  parol  agree- 
ment stipulated  for  entirely  new  work,  wholly  different  from  the 
work  specifically  described  in  the  original  contract.  The  covenant 
in  the  old  contract  cannot  be  made  to  embrace  the  new  work,  the 
latter  being  done  under  a  subsequent  and  distinct  agreement,  which 
did  not  in  any  manner  impair  the  former.  We  contend  that,  in 
covenant,  the  plaintiff  cannot  embrace  two  distinct  causes  of  action, 
one  founded  on  a  specialty,  the  other  in  case. 

4th  error.  As  to  the  application  made  by  the  court  of  the  80  dol- 
lars. In  this  the  court  were  manifestly  wrong,  in  deciding  the 
matter  before  it  went  to  the  jury,  from  whom  it  was  withdrawn  by 
being  thus  prejudged. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — An  action  of  covenant  lies  on  a  specialty  exclu- 
sively ;  and  not  on  a  specialty  modified  or  enlarged  by  simple  eon- 
tract.  To  the  universality  of  this  rule,  Jordan  v.  Cooper  is  an 
undoubted  exception  ;  but  the  supposition  that  it  has  driven  the  rule 
from  our  courts  is  an  erroneous  one.  There  it  was  determined  that 
the  acceptance  of  a  deed  after  the  appointed  day  of  delivery,  might 
be  pleaded  as  equivalent  to  performance  at  the  day,  to  entitle  the 
vendor  to  a  specific  execution  of  the  contract ;  but  the  remedy  was 
not  viewed,  as  to  any  thing  but  the  form  of  it,  in  the  light  of  an 
action  at  law,  or  as  anything  else  than  a  substitute  for  a  bill  in 
equity.  From  what  fell  from  the  chief  justice  and  myself,  it  may 
be  supposed  that  we  took  the  plaintiff  to  be  without  remedy  at  law, 
and  in  fact  the  matter  was  considered  in  that  aspect ;  but  it  is  cer- 
tain that  although  he  had  no  legal  remedy  on  the  writing,  he  might 
have  maintained  assumpsit  on  the  contract  as  modified  by  the  ac- 
ceptance, in  which  the  specialty  would  have  been  admissible  as 
inducement  to  show  what  parts  of  the  original  contract  were  incor- 
porated with  the  new  one.  Such  is  the  principle  of  Baird  v.  Blai- 
grove,  1  Wash.  Virg.  Rep.  170;  Jewel  v.  Schoepel,  4  Cowen  564; 
and  perhaps  Mudd  c.  Mudd,  3  Harris  4*  /.  438 ;  which  seem  to  be 
founded  on  Heard  v.  Wadham,  1  East  619,  and  other  modern  Eng- 
lish cases  which  are  not  authority  here.  See  2  T.  R.  479;  3  T.  R. 
590 ;  and  1  M.  <$•  S.  575.  In  these  it  has  been  determined  that 
where  the  stipulations  in  a  deed  are  incorporated  in  a  parol  contract 
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with  matters  unconnected  with  the  deed,  assumpsit  lies  for  a  breach 
of  it  as  an  entire  thing.  But  it  is  obvious  that  this  remedy  is  an 
inefficient  one,  and  absolutely  worthless  after  a  lapse  of  six  years ; 
consequently  its  existence  at  law  furnishes  no  objection  to  a  specific 
execution  in  equity,  to  enforce  which  was  the  object  in  Jordan  v. 
Cooper.  That  covenant  is  not  maintainable  on  a  heterogeneous 
agreement  as  a  common  law  remedy,  is  most  undoubted ;  and  for 
the  reason  that  a  contract  cannot  rest  partly  in  writing  and  partly 
in  parol :  for  as  the  alteration  of  a  contract  makes  it  a  different  con- 
tract, just  as  the  altering  of  an  instrument  is  laid  in  an  indictment 
of  forgery  as  the  making  of  a  new  and  entire  instrument,  which  it 
is  in  effect ;  so  the  altering  of  a  written  contract  by  parol  makes  it 
all  parol.  And  it  is  certainly  more  reasonable  that  the  parol  part, 
being  the  more  recent  expression  of  the  intention,  should  draw  to  its 
nature  the  retained  stipulations  of  the  old  contract,  than  that  the 
latter  should  draw  to  them  the  parol  stipulations,  which  are  incapa- 
ble of  assimilation  to  a  specialty.  The  matter  for  consideration, 
therefore,  is,  whether  necessity  requires  the  principle  of  Jordan  v. 
Cooper  to  be  carried  further  than  the  case  there  decided,  in  which 
there  was  no  modification  of  the  covenants  on  which  the  defendant 
was  called  to  respond.  Now  there  is  a  substantive  difference  between 
an 'alteration  of  the  plaintiff's  stipulations,  being  but  conditions  pre- 
cedent to  the  action,  and  those  of  the  defendant,  on  which  it  is 
directly  founded.  The  performance  of  the  first  may  be  waived  before 
the  day,  so  as  to  entitle  the  plaintiff,  without  more,  to  an  action  on 
the  defendant's  covenants ;  and  it  is  but  a  siep  further  to  sustain  it 
on  a  waiver,  after  the  day,  in  order  to  satisfy  the  requirements  of 
justice  by  a  specific  execution.  But  to  sustain  a  count  based  speci- 
fically on  covenants  modified  by  parol,  would  require  us  to  give  to 
the  whole  the  quality  and  effect  of  a  specialty.  The  parts  super- 
added  would  be  exempt  from  the  statute  of  limitations ;  and  the 
money  secured  by  them  would  come  in  for  a  preference  before  the 
simple  contract  debts  of  a  decedent.  It  is  certainly  less  incongru- 
ous to  reduce  the  whole  to  parol;  the  written  contract  being  treated 
as  abandoned,  or  used  no  further  than  to  mark  the  terms  and  extent 
of  the  new  stipulations. 

In  cases  like  the  present,  it  may  be  doubtful  whether  there  has 
been  an  alteration  or  an  addition.  Where  the  work  contracted  for 
may  be  executed  at  the  same  time  conformably  to  the  terms  of 
both  agreements,  it  may  be  taken  that  they  are  distinct,  and  compe- 
tent to  sustain  separate  actions,  according  to  the  quality  and  degree 
of  each  ;  but  where  they  cannot  so  stand  together,  it  may  be  taken 
that  the  original  contract  has  been  relinquished,  so  much  of  it  as 
consists  with  the  subsequent  one  being  merged  in  it,  and  taking  its 
character  and  qualities.  This  unity  of  contract  by  incorporation  and 
assimilation  is  not  peculiar  to  an  alteration  by  parol.  The  alteration 
of  a  parol  contract,  by  a  specialty  would  have  the  same  absorbing 
effect;  as  would  the  alteration  of  a  specialty  by  a  specialty,  both 
ii.— 3  ii 
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writings  constituting  but  one  instrument.  In  the  case  before  us 
there  would  seem  to  be  both  alterations  and  additions,  which,  how- 
ever, equally  indicate  a  relinquishinent  of  the  original  bargain,  and 
reduce  the  whole  to  the  same  grade.  What  may  be  the  proper  form 
to  reach  the  merits  in  the  circumstances  of  this  particular  case  it  is 
not  for  us,  at  present,  to  say;  but  it  is  clear  that  an  action  of  cove- 
nant cannot  be  maintained  on  a  contract  compounded  of  specialty 
and  parol.  The  decision  in  Phillips  v.  Rose,  8  Johns.  306,  is  express 
to  the  point. 

There  were  other  matters  in  the  cause;  and  first  the  rejection  of 
the  plea  in  abatement.  The  4th  Anne,  c.  16,  requires  that  no  dilatory 
plea  be  received,  "unless  the  party  offering  such  plea  do,  by  affida- 
vit, prove  the  truth  thereof,  or  show  some  probable  matter  to  the  court 
to  induce  them  to  believe  that  the  fact,  of  such  dilatory  plea  is  true." 
Under  this  statute  the  affidavit  has  been  dispensed  with  where  the 
court  could  ascertain  the  fact  by  inspection  of  its  own  records.  It 
would  therefore  seem  that  the  record  of  the  foreign  attachment 
pleaded,  being  in  the  same  court,  may  have  been  sufficiently  veri- 
fied by  the  record  itself.  Yet  it  is  certainly  the  usual,  and  the  bet- 
ter practice  in  such  cases,  to  subjoin  the  affidavit.  But  there  is  a 
decisive  objection  to  the  plea  on  the  face  of  it.  It  was  intended  to 
be  puis  darrein  continuance,  which  requires  extreme  certainty;  but 
instead  of  being  pleaded  as  having  arisen  since  the  last  continuance, 
with  a  precise  specification  of  the  day  of  the  continuance,  the  mat- 
ter is  barely  alleged  to  have  arisen  since  the  issue  was  joined.  This 
is  a  gross  defect  which  justified  the  rejection  of  the  plea  on  motion. 

The  defendant  offered  in  evidence  certain  entries  in  his  books, 
not  made  at  the  time,  but  copied  from  loose  slips  of  paper  carried  in 
the  pocket  for  one  or  more  days  before  they  were  transferred  to  the 
books.  In  Curwen  v.  Crawford  it  was  said  the  entries  must  be 
made  at  or  near  the  time,  and  if  the  latter,  they  ought  certainly  to 
be  made  in  the  regular  routine  of  the  business.  In  Ingraham  v. 
Bockius,  they  were  made  the  same  evening,  or  the  next  morning, 
from  memoranda  kept  by  the  servant  who  delivered  the  articles ; 
and  in  Patton  v.  Ryan,  4  Rawle  410,  they  were  copied  from  a  card 
the  same  evening  or  the  next  day.  In  the  case  at  bar,  neither  the 
routine  of  the  defendant's  business,  nor  any  other  reason  for  post- 
ponement accounts  for  the  delay.  It  is  clear,  therefore,  that  entries 
on  loose  scraps  of  paper,  carried  in  the  pocket  for  several  days,  with- 
out a  reason  or  circumstance  to  account  for  the  irregularity,  could 
not  affect  the  party  charged. 

But  the  payment  to  the  plaintiff's  order  in  favour  of  one  of  his 
journeymen,  was  a  defence  to  the  extent  of  it.  What  matters  it 
that  a  part  of  the  work  for  which  the  order  was  drawn,  was  no  part 
of  the  job  for  which  the  action  was  brought?  Or  what  if  the  job 
had  not  been  done  for  the  defendant  at  all  ]  The  plaintiff  received 
so  much  money,  which  the  defendant  might  have  appropriated  to 
either  account  at  his  pleasure  ;  and  having  omitted  to  appropriate  it 
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then,  he  might  do  so  when  called  upon.     The  point  was  erroneously 
put  to  the  jury. 

The  direction  that  a  balance  in  favour  of  the  defendant  could  not 
be  certified  in  this  form  of  action,  was  also  erroneous.  In  Gogel  v. 
Jacoby,  5  Serg.  fy  Rawle  117,  it  was  held  that  damages  for  malfea- 
sance in  the  execution  of  a  contract  cannot  be  set  off  in  an  action  on 
it  in  order  to  procure  such  a  certificate.  But  here  the  attempt  is  to 
charge  the  plaintiff,  not  on  that  ground,  but  with  an  overpayment, 
which  might,  if  established,  be  recovered  back  in  an  action  of  inde- 
bitatus  assumpsit;  and  it  is  not  so  much  the  form  of  the  action  as  the 
nature  of  the  cross  demand  which  determines  the  power  of  the  jury 
to  certify.  The  direction  on  this  part  of  the  case  also  ought  to  have 
been  in  favour  of  the  defendant. 

Judgment  reversed. 


Reed  against  Dickey. 

The  purchaser  of  a  title,  perfect  on  its  face,  for  a  valuable  consideration, 
takes  it  discharged  of  every  equity  of  which  he  had  no  notice  :  but  if  it  be  the 
purchase  of  an  inchoate  or  defective  title,  he  can  claim  to  be  in  no  better  situa- 
tion than  he  from  whom  he  purchased. 

If  he  who  commences  an  actual  settlement  assents  to  its  completion  by  an- 
other, for  the  use  of  a  third  person,  and  the  settlement  is  so  completed,  that 
third  person,  having  procured  a  warrant,  survey  and  patent,  has  a  perfect  title. 

ERROR  to  the  common  pleas  of  •Armstrong  county. 

The  facts  of  the  case  are  fully  stated  in  the  opinion  of  the  court. 

White,  for  the  plaintiff  in  error. 

The  Day  tract  is  the  one  in  dispute.  Campbell  was  about  to  leave 
in  1809.  Templeton  bought  him  out,  and  took  Henry  with  him  to 
hear  and  reduce  the  contract  to  writing.  Templeton  took  possession 
of  both  tracts,  in  good  faith  towards  M'Call,  and  for  the  purpose  of 
carrying  into  effect  the  contract  of  Campbell.  Templeton,  however, 
did  not  tell  Dickey  of  the  situation  in  which  he  stood.  But  after 
Dickey  took  possession  he  was  informed  by  Henry  of  the  contract, 
and  became  perfectly  aware  of  it. 

The  court  below  erred  as  to  the  facts.  Dickey  having  purchased 
but  an  equitable  interest  from  Templeton,  he  was  bound  to  take 
notice  of  the  latter's  situation  ;  to  know  his  title.  At  the  time  of  the 
purchase  the  interest  was  actually  disclosed.  But  the  court  below 
treated  Dickey  as  a  purchaser  without  notice,  and  upon  that  point 
the  cause  turned. 

This  court  decided  that  the  testimony  should  have  been  received 
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that  was  rejected  by  the  court  below,  and  that  the  covenant  of 
Alexander  Campbell  ran  with  tbe  land.  Templeton  could  only  con- 
vey bis  pre-emption  right,  supposing  him  to  be  an  actual  settler, 
which  was  nothing  more  than  an  equitable  interest.  The  purchaser 
was  bound  to  inquire  where  the  title  was.  The  very  fact  of  such  a 
purchase  implies  notice.  There  must  be  a  survey  in  pursuance  of 
the  five  years  residence  and  settlement.  But  here  if  Dickey  even 
had  a  survey,  it  did  not  complete  a  legal  title,  because  the  actual 
settler  was  not  bound  by  if.  Dickey  knew  that  he  was  purchasing 
but  an  equity.  He  might  have  seen  that  the  land  was  appropriated 
by  a  warrant  to  Nicholas  Day.  Dickey's  actual  settlement  was  not 
sufficient  to  vest  the  title  in  him  :  a  survey  was  necessary. 

The  deputy  surveyor  is  the  judge  of  the  improvement  that  will 
authorise  the  survey.  M'Call's  survey  was  therefore  not  unofficial. 
After  survey  the  settler  must  follow  it  up,  or  his  survey  goes  for  no- 
thing. But  it  is  not  necessary  that  the  settler  should  be  actually 
living  on  the  land.  In  this  case  there  was  a  warrant  of  acceptance, 
and  a  contract  with  an  individual  to  make  a  settlement.  This  gave 
a  valid  title  to  M'Call  under  the  decision  of  this  court.  The  actual 
settler  here  did  not  claim  for  himself.  The  purchaser  of  an  equitable 
title  stands  in  the  place  of  the  vendor.  Chew  v.  Barnett,  11  Serg. 
4»  Rawle  389.  Dickey  was  bound  to  know  that  by  the  provisions  of 
the  act  of  1792  a  mere  settlement  would  not  give  title.  The  settle- 
ment was  made  for  the  benefit  of  M'Call,  not  of  Templeton.  So 
that  it  is  not  equity  against  equity,  and  the  rule  that  prior  equity 
gives  right  does  not  hold.  M'Call  paid  his  80  pounds  for  the  land. 
The  commonwealth  cannot  receive  payment  twice  ;  so  that  M'Call 
has  more  than  an  equitable  right:  he  has  a  legal  title,  consisting  of 
a  warrant,  survey,  and  settlement  fully  completed.  There  is  no  hard- 
ship on  the  defendant.  He  might  have  gone  to  the  surveyor's 
office,  where  he  could  have  ascertained  where  the  legal  title  was, 
by  an  inspection  of  the  surveyor's  connected  diagram,  which  was 
notice  to  all  the  world.  But  he  did  not  use  due  dilligence.  M'Call 
could  go  into  the  common  law  side  of  the  federal  court,  and  there 
showing  his  right  of  entry,  could  recover.  Who  could  call  on  the 
commonwealth  for  the  title  1  This  is  the  test.  We  answer,  none 
but  M'Call,  or  his  assignee  the  plaintiff. 

JBuJfington,  for  the  defendant  in  error. 

Shortly  after  1792  a  company  of  land  speculators  was  formed, 
who  adopted  the  system  of  making  what  are  called  "  tomahawk 
improvements."  It  was  their  plan  to  get  some  one  to  remain  on  the 
land  a  day  or  two,  then  call  on  the  deputy  surveyor  to  survey  a  tract 
of  four  hundred  acres,  and  then  leave  it.  The  county  surveyor  was 
strongly  suspected  of  being  in  league  with  the  company.  In  Rush  t?. 
Barr,  1  Watts' 's  Rep.  110,  it  was  decided  that  a  survey  not  made  on  a 
settlement  was  not  good.  Nor  was  the  warrant  of  acceptance  in 
this  case  good.  There  must  be  a  compliance  with  the  terms  of  the 
act  of  1792,  by  an  actual  settlement  and  residence. 
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The  first  question  below  was,  whether  Dickey  was  in  under  M'Call — 
whether  there  was  any  privity  of  contract  1  We  contend  not.  It 
was,  however,  properly  submitted  to  the  jury  as  a  question  of  fact. 
Campbell  was  living  on  the  Bell  tract,  and  Mary  Davidson  on  the 
Day  tract.  Campbell,  who  was  her  son-in-law,  presumed  he  could 
contract  with  M'Call  for  both.  Between  Mary  Davidson  and  M'Call 
there  was  no  pretence  of  a  contract,  and  whether  she  afterwards 
sanctioned  the  contract  made  by  Campbell  was  a  matter  for  the  jury 
to  determine. 

There  can  be  but  one  legal  title  to  the  land.  If  it  be  in  Dickey, 
or  in  Templeton,  or  in  Mary  Davidson,  it  cannot  be  in  M'Call.  A 
survey  is  not  necessary  to  protect  a  person  in  the  possession  of  the 
land.  A  settlement  and  residence  for  five  years,  as  was  the  case 
here,  gives  a  legal  title.  Mary  Davidson  sold  her  right  to  Temple- 
ton.  Neither  is  a  warrant  necessary  to  constitute  a  good  title  west 
of  the  Ohio  and  Alleghany  rivers.  Dickey  was  disconnected  from 
M'Call  in  the  actual  settlement.  The  legal  title  was  in  Mary  Da- 
vidson and  not  in  M'Call,  who  had  nothing  but  a  warrant  and  sur- 
vey, which  gave  no  title  without  an  actual  settlement.  If  Mary 
Davidson  had  no  privity  of  contract  with  M'Call,  he  has  not  the 
semblance  of  a  legal  title,  nor  even  an  equity.  The  legal  title  was 
in  Dickey  for  all  potential  purposes.  The  survey  was  not  made  a 
point  in  the  court  below.  But  a  survey  was  not  requisite  to  defend 
Dickey's  possession. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  was  an  action  of  ejectment  brought  by  the 
plaintiff  in  error  in  the  court  below,  to  recover  the  possession  of  a  tract 
of  land  lying  in  Armstrong  county,  west  of  the  Alleghany  river.  He 
claimed  under  a  warrant  of  acceptance  granted  to  Archibald  M'Call 
3d  July  1795,  who  at  that  time  paid  the  purchase  money  to  the  state 
for  the  land.  The  warrant  was  founded  upon  a  survey  of  this  land 
made  by  Stephen  Gapin,  the  deputy  surveyor  of  the  district  in  which 
it  lay,  on  the  30th  of  August  1794,  for  Nicholas  Day,  as  an  actual 
settler  under  the  act  of  the  3d  of  April  1792,  who  transferred  his 
right  to  M'Call,  who  afterwards,  on  the  3d  day  of  July  1817,  by  his 
deed,  conveyed  to  the  plaintiff.  The  plaintiff,  on  the  trial,  also 
gave  in  evidence  that  Alexander  Campbell  and  Mary  Davidson,  his 
mother-in-law,  in  the  year  1799,  settled  upon  two  tracts  of  land 
claimed  by  M'Call,  and  for  which  he  had  warrants  of  acceptance  ; 
Alexander  Campbell  himself,  on  a  tract  adjoining  the  one  in  dispute, 
surveyed  in  the  name  of  John  Bell ;  and  on  the  tract  in  question  he 
built  a  cabin  for  Mary  Davidson,  into  which  she  moved  and  was 
residing  in  February  1800,  when  Alexander  Campbell,  with  her 
knowledge,  and  without  any  objection  being  made  by  her,  came  to 
Pittsburgh  for  the  purpose  of  making  an  agreement  with  Thomas 
Collins,  Esq.,  the  attorney  of  Archibald  M'Call,  to  continue  and 
complete  the  settlements  commenced  by  him  and  his  mother-in-law, 
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under  the  warrants  of  M'Call,  and  to  obtain  a  certain  portion  of  the 
land  for  doing  so. 

Accordingly  an  agreement  in  writing  was  entered  into  with  Mr 
Collins,  as  the  attorney  of  M'Call,  by  which  Campbell  bound  him- 
self to  continue  and  perfect  the  settlements  commenced  upon  the 
two  tracts  respectively,  agreeably  to  the  requirements  of  the  act  of 
the  3d  of  April  1792,  for  the  use  and  benefit  of  M'Call:  in  conside- 
ration whereof,  M'Cull  was  to  convey  to  him  three  hundred  acres  of 
the  tract  on  which  he  was  then  settled,  and  which  had  been  sur- 
veyed in  the  name  of  Bell.  These  settlements  were  accordingly 
completed  ;  and  Mary  Davidson,  after  that  she  had  made  the  requi- 
site improvements,  and  completed  the  residence  of  five  years  on  the 
land  in  question,  came  to  reside  on  the  Bell  tract,  in  a  house  erected 
by  Campbell  for  her  accommodation,  contiguous  to  his  own  dwelling. 

They  both  continued  afterwards  to  reside  thereon  till  August  1809, 
when  they  sold  to  Philip  Templeton,  who  was  fully  apprised  of  the 
nature  of  their  interest  in  the  land,  and  their  agreement  with  M'Call. 
A  duplicate  of  this  agreement,  which  Campbell  held,  was  delivered 
over  to  Templeton,  at  the  same  time  that  Campbell  and  Mary  David- 
son conveyed  their  respective  interests  in  these  tracts  of  land  to  him. 
It  likewise  appeared  from  the  testimony  of  both  Alexander  Campbell 
and  Mary  Davidson,  that,  although  Mary  Davidson  had  never  given 
any  formal  and  express  authority  to  Campbell  to  make  the  agreement 
with  M'Call  or  his  attorney,  for  continuing  and  completing  the  set- 
tlement by  her  on  the  land  in  question,  for  the  benefit  and  use  of 
M'Call,  yet  she  knew  from  Alexander  Campbell  himself,  when  he 
was  about  going  to  Pittsburgh  to  obtain  it,  the  purpose  for  which  he 
was  gouig,  and  made  no  objection  whatever  to  his  doing  so :  and 
again,  upon  his  return,  when  she  was  informed  by  him  that  he  had 
made  an  agreement,  and  was  made  acquainted  with  the  terms  and 
conditions  of  it,  she  never  showed,  in  any  way  whatever,  the  slight- 
est dissatisfaction  with  it.  But  if  any  possible  doubt  could  remain, 
after  such  evidence,  of  Mary  Davidson's  having  given  her  son-in-law, 
A.,Campbell,  at  least  impliedly,  full  authority  to  act  for  and  on  her 
behalf,  in  making  the  agreement  that  was  made  with  M'Call's 
attorney,  and  of  her  entire  and  unqualified  approval  and  satisfaction 
of  it  after  it  was  made,  and  evidence  were  wanting  to  remove  such 
doubt;  it  is  to  be  found  in  her  own  testimony,  and  that  of  Alexander 
Campbell,  from  which  it  further  appears  that  she,  having  paid 
some  taxes  assessed  upon  the  land  in  question,  obtained  a  reim- 
bursement of  them  from  M'Call.  Now  this  act,  upon  her  part,  is 
susceptible  of  but  one  construction,  which  is,  that  she  considered  the 
land  M'Call's,  and  that  she  had  made  the  improvements  and  settle- 
ments upon  it  for  his  use  and  benefit.  I  consider  the  law  as  putting 
this  construction  upon  it ;  and  neither  she  nor  those  claiming  under 
her  will  now  be  permitted  to  give  it  a  different  one.  These  are  the 
principal  and  prominent  features  of  the  plaintiffs  case,  as  they 
appeared  from  the  evidence  given  on  the  trial ;  the  credit  of  which 
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was  not  shaken  in  even  the  slightest  degree  by  any  counter  evi- 
dence. 

On  the  part  of  the  defendants,  it  was  shown  by  evidence,  that  in 
1818  or  in  1819,  Philip  Templeton,  by  parol  contract,  without  writing, 
sold  the  land  in  controversy  to  Archibald  Dickey  for  500  dollars, 
200  of  which  were  paid  in  March  1819,  and  the  remaining  300  dol- 
lars were  to  be  paid  in  three  annual  instalments  of  100  dollars  each. 

It  did  not  appear  that  Dickey  had  any  knowledge  of  the  agree- 
ment made  between  M'Call  and  Campbell  until  after  he  had  paid 
the  first  200  dollars  of  the  purchase  money  to  Templeton,  when  he 
was  told  of  it  by  Stewart  Henry.  The  purchase  of  the  land  by 
Dickey  did  not  appear  to  have  been  closed  and  carried  fully  into 
execution  until  1825;  then  Dickey  obtained  a  deed  of  conveyance 
for  it  from  Templeton.  The  defendant  also  showed  that  Archibald 
Dickey,  after  he  contracted  for  the  purchase  of  the  land,  extended 
greatly  the  clearing  and  fencing  of  it :  that  he  put  up  a  log  dwelling- 
house  and  kitchen,  with  stone  chimneys  therein,  besides  a  double  log 
barn.  That  his  son  William  also  built  a  dwellinghouse  on  it,  be- 
sides a  log  barn,  and  that  both  planted  fruit  trees,  in  all  perhaps 
upwards  of  a  hundred. 

The  counsel  for  the  plaintiff  has  assigned  four  errors,  all  growing 
out  of  the  charge  of  the  court  to  the  jury,  which  was  excepted  to 
by  him :  the  first  and  last  of  which  will  only  be  considered  ;  because 
it  appears  to  me  that  a  correct  decision  of  the  question  involved  in 
them  must  remove  all  difficulty  that  has  been  interposed  to  the  plain- 
tiff's recovery. 

These  two  errors  relate  to  a  part  of  the  charge  of  the  court  which 
seems  to  have  been  delivered  in  answer  to  a  proposition  contended 
for  by  the  plaintiff's  counsel  before  the  jury  :  that  M'Call,  by  means 
of  the  survey,  warrant  of  acceptance,  payment  of  the  purchase  mo- 
ney to  the  state,  and  the  completion  of  the  improvement  and  settle- 
ment upon  the  land  made  by  Mary  Davidson,  according  to  the 
agreement  entered  into  by  Campbell  for  the  use  of  M'Call,  became 
invested  with  the  legal  title  to  it,  which  he  transferred  to  the  plain- 
tiff; that  Mary  Davidson  afterwards  had  no  interest  in  the  land  in 
question,  or  if  she  had,  it  at  most  was  only  a  bare  equity ;  that  Archi- 
bald Dickey,  in  taking  a  deed  of  conveyance  from  Templeton  under 
his  conveyance  from  Mary  Davidson,  was  bound  to  take  notice  of 
the  legal  title  of  M'Call  or  the  plaintiff;  and  that  Dickey  took  the 
land  subject  to  the  plaintiff's  right,  and  could  only  hold  it  in  the 
same  manner  that  Mary  Davidson  held  it  herself;  and  that  the  de- 
fendants therefore  did  not  fall  within  the  principle  that  protects  a 
bonaf.de  purchaser  for  a  valuable  consideration  without  notice. 

In  reply  to  this  proposition  thus  advanced  by  the  plaintiff's  coun- 
sel, Jthe  court  instructed  the  jury  "that  the  title  shown  on  the  part 
of  the  plaintiff  was  not  in  strictness  a  complete  legal  title;  that  his 
warrant  of  acceptance  as  well  as  his  survey,  made,  as  it  would  appear, 
without  the  colour  of  authority,  did  not  constitute  such  a  title;  that 
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the  payment  of  the  purchase  money  gave  but  an  equity  against  the 
•state,  subject  to  a  compliance  with  the  terms  of  the  act  of  assembly, 
which  required  an  actual  personal  resident  settlement  for  the  purpose 
of  completing  the  title ;  and  that  the  survey  by  Gapin,  the  warrant 
of  acceptance,  and  the  payment  of  the  purchase  money,  did  not,  in 
their  opinion,  amount  to  a  legal  or  constructive  notice." 

The  court  in  their  direction  to  the  jury,  seem  to  have  lost  sight 
altogether  of  the  fact  that  the  improvement  and  settlement  required 
by  the  act  of  assembly  had  been  made  upon  the  land  by  Mary  Da- 
vidson; and  that  that  appearing  too,  most  clearly  from  the  evidence  as 
I  have  already  stated  it,  to  have  been  completed  by  her  for  the  benefit 
of  M'Call,  he  had  thereby  acquired  a  legal  title,  or  what  at  least  has 
been  deemed  and  acted  on  as  such  in  Pennsylvania.  That  M'Call 
was  entitled  to  a  patent  for  the  land  from  the  state  immediately  after 
the  improvement  and  settlement  of  five  years  were  completed  by 
Mary  Davidson,  upon  his  paying  the  patenting  fees,  and  became  in 
contemplation  of  law  invested  with  the  legal  title  to  it,  was  fully  set- 
tled by  the  decision  of  this  court  in  Rush  v.  Barr,  1  Watts' s  Rep.  110. 
The  plaintiff  in  that  case  was  the  same  as  in  this,  and  derived  his 
title  from  the  commonwealth  under  circumstances  precisely  similar 
to  the  present.  It  has  been  alleged  and  pretended  that  the  settle- 
ment made  by  Mary  Davidson  on  the  land  in  question,  was  not  made 
for  M'Call  but  for  herself;  and  it  has  been  attempted,  by  taking 
detached  parts  of  the  testimony  of  Mary  Davidson  and  of  Alexander 
Campbell,  to  show  that  the  jury  might  very  well  have  found  the  fact 
to  be  so ;  but  this  is  not  dealing  fairly  with  the  testimony.  The  whole 
of  what  Mary  Davidson  as  well  as  Alexander  Campbell  have  testi- 
fied to,  must  be  regarded  and  taken  into  consideration  in  order  to 
determine  this  matter  correctly;  and  if  it  be,  it  is  impossible  for  any 
jury  possessing  the  least  spark  of  intelligence  to  entertain  a  doubt  of 
her  acquiescence  in,  as  also  her  hearty  approval  and  ratification  of 
the  agreement  made  by  Campbell  with  the  attorney  of  M'Cail  for 
continuing  and  completing  the  improvement  and  settlement  com- 
menced by  her  on  the  land  for  the  benefit  of  M'Call.  And  in  addi- 
tion to  all  this,  the  circumstance  of  Mary  Davidson  never  having  had 
a  survey  made  of  the  land  under  the  authority  of  her  settlement  on 
it,  goes  still  further  to  show  that  she  considered  herself  as  completing 
the  settlement  for  M'Call  under  his  survey  and  warrant  of  accept- 
ance, otherwise  she  would  have  had  one  made  in  order  to  have  com- 
pleted her  settlement,  under  the  requisitions  of  the  act  of  the  3d  of 
April  1792.  A  survey  for  this  purpose  seems  to  be  necessary;  and 
if  practicable,  ought  to  be  made  by  the  regular  deputy  surveyor  of 
the  district  in  which  the  land  lies.  Without  such  survey  being  made, 
for  an  actual  settler  under  this  act,  it  would  seem  that  in  case  of  his 
eviction  from  the  land  he  would  have  no  right  to  enter,  and  there- 
fore could  not  maintain  an  action  of  ejectment  for  the  recovery  of  it. 
Bond  v.  Fitzrandolph,  2  Yeates  227;  Daneson  v.  Laughlin,  2  Ycales 
446;  Casby  v.  Brown,  2  Binn.  124;  Stockman  v.  Blair,  5  Blnn.  2U. 
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It  must  be  admitted,  I  think,  that  the  legal  title  to  the  land  in  dis- 
pute, on  the  completion  of  the  settlement,  was  either  still  rightly  re- 
tained by  the  commonwealth,  or  that  it  properly  belonged  to  some 
individual.  But  the  commonwealth  having  sold  the  land,  received 
the  whole  of  the  purchase  money  for  it,  and  the  improvement  and 
settlement  of  five  years  upon  it  having  been  performed,  and  thus 
all  the  conditions  of  the  sale  required  by  her  completely  fulfilled  and 
discharged,  it  would  seern  to  follow  that  she  had  no  right  to  retain 
the  legal  title  ;  but  that  it  of  right  belonged  to  the  party  performing 
the  conditions.  By  whom  then  were  the  conditions  of  sale  in  this  case 
performed1?  It  cannot  be  pretended  that  they  were  fulfilled  by 
Mary  Davidson ;  for  she  barely  made  the  improvement  and  settle- 
ment, and  nothing  more.  She  never  as  much  as  had  a  survey  made 
to  designate  or  give  notice  of  the  extent  of  her  claim  ;  but  having 
made  the  settlement  for  Archibald  M'Call,  pursuant  to  the  agree- 
ment made  with  him  by  her  son-in-law,  A.  Campbell,  it  was  unne- 
cessary for  her  to  give  herself  any  concern  about  having  a  survey 
made  or  procuring  a  warrant,  because  these  things  had  all  been  ob- 
tained by  Mr  M'Call,  for  whom  she  was  continuing  and  making  the 
improvement  and  settlement.  The  conditions,  then,  upon  which  the 
commonwealth  offered  the  land  for  sale  having  been  accepted  of  and 
fulfilled  in  every  respect  by  M'Call,  he  became  legally  entitled  to 
the  patent  for  it,  and  he,  or  his  assignee  the  plaintiff,  is  therefore  to 
be  considered  as  if  he  were  actually  invested  with  the  legal  title. 
This  being  the  case,  Archibald  Dickey  was  bound  to  have  known 
that  the  commonwealth,  when  he  bought  of  Templeton,  had  pre- 
viously disposed  of  the  land,  and  to  have  seen  whether  Templeton 
had  become  invested  with  the  title  under  such  disposition.  If  he  had 
made  such  inquiry  on  that  occasion  as  every  man  of  ordinary  cau- 
tion and  prudence  is  required  to  do,  he  would  have  found  that  the 
plaintiff  in  this  case  had  acquired  what  is  considered  in  Pennsyl- 
vania quasi  a  legal  title  for  the  land.  For  instance,  if  he  had 
asked  Templeton  how  he  had  obtained  a  title  for  the  land,  and 
Templeton  had  answered,  as  most  likely  he  did,  that  he  held  it  by 
virtue  of  an  improvement  and  settlement  of  five  years  made  by  Mary 
Davidson,  and  a  deed  of  conveyance  from  her  of  her  right  to  him- 
self: and  Dickey  had  then  inquired  further,  as  certainly  it  was  his  duty 
to  have  done,  whether  an  official  survey  had  been  made  or  not  by 
the  deputy  surveyor  of  the  district,  and  if  so,  when  it  was  made, 
and  where  the  boundaries  were  fixed ;  and,  at  the  same  time,  had 
required  the  production  of  a  certified  copy  of  it — If  he  had  done 
this,  it  is  evident  that  he  would  have  been  led  to  a  knowledge  of 
M'Call's  survey  and  warrant  of  acceptance  embracing  the  land,  and 
upon  inquiry  of  M'Call,  would  have  become  fully  advised  of  his  title, 
and  That  the  settlement  of  Mary  Davidson  was  made  for  him  and 
constituted  a  part  of  his  title  to  the  land.  So  that  truly  there  is  not 
even  the  semblance  of  hardship  in  the  application  of  the  rule  in  this 
case,  that  the  purchaser  of  an  imperfect  title,  or  rather  of  no  title  or 
ii.— 3  i 
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interest  at  all  either  legal  or  equitable  to  the  land  in  this  case,  is 
bound  to  know  what  title  or  interest  he  is  buying ;  and  if  it  be  not 
a  title  perfect  on  its  face,  that  ultimately  he  will  get  nothing  by  his 
purchase.  In  short,  that  he  buys  at  his  peril :  caveat  emptor  is  the 
rule.  If  Mary  Davidson  had  any  interest  at  all  in  the  land  in  ques- 
tion after  she  had  completed  the  settlement  for  M'Call,  I  am  unable 
to  discover  it.  She  and  Campbell  were  to  receive  their  compensa- 
tion in  land  out  of  the  survey  made  in  the  name  of  Bell.  The  prin- 
ciples and  doctrine  laid  down  by  the  present  Chief  Justice  in  Chew 
v.  Barnelt,  11  Serg.  fy  Rawle  392,  are  directly  applicable  to  this 
case;  and  go  to  show  most  distinctly  that  the  purchaser  of  an  incho- 
ate or  defective  title  on  its  face,  cannot  claim  to  be  placed  in  a  better 
situation  than  the  party  of  whom  he  purchased.  It  is  only  the  pur- 
chaser of  a  title  perfect  on  its  face  for  a  valuable  consideration  who 
takes  it  discharged  from  every  equity  or  claim  of  which  he  had  no 
notice. 

The  court,  then,  ought  to  have  instructed  the  jury  in  this  case, 
that  if  they  believed,  and  from  the  evidence  there  certainly  could  be  no 
doubt  of  its  truth,  that  Mary  Davidson  either  expressly  or  impliedly 
assented  to  the  agreement  which  her  son-in-la\v,  A.  Campbell,  made 
with  Mr  Collins,  the  attorney  of  A.  M'Call,  for  continuing  and  com- 
pleting the  settlement  commenced  by  her  upon  the  land,  and  that 
she  had  accordingly  completed  the  same:  it  must  be  considered  a 
settlement  made  for  M'Call,  and  as  if  it  had  been  made  by  himself 
personally  in  compliance  with  the  terms  on  which  his  warrant  of  accep- 
tance was  granted  under  the  act  of  the  3d  of  April  1792 ;  and  that  he 
had  thereby  acquired  such  a  title  in  law  to  the  land  in  question  as  the 
defendants  were  bound  to  take  notice  of,  and  that  the  plaintiff  was 
entitled  to  their  verdict. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


M'Killip  against  M'llhenny. 

Evidence  to  prove  that  an  agent  of  the  alleged  owner  of  a  tract  of  land, 
granted  by  parol  a  privilege  to  the  defendant  to  overflow  a  small  part  of  the 
tract  by  the  erection  of  a  mill  and  dam,  and  that  the  plaintiff,  who  subse- 
quently purchased  the  tract  from  the  vendee  of  such  owner,  had  notice  of  the 
parol  grant  to  the  defendant,  is  not  admissible,  where  no  authority  has  been 
first  shown  in  such  agent,  nor  any  interest  in  the  land  in  such  alleged  owner. 

Nor  is  it  competent  to  prove  by  parol  that  the  plaintiff  and  defendant  both 
claimed  under  the  same  person,  and  that  such  person  was  the  owner  of  the 
land. 

Whether  the  defendant  had  an  uninterrupted  possession  of  the  privilege  for 
a  period  of  less  than  twenty-one  years,  from  which  a  grant  might  be  presumed^ 
is  a  question  of  fact  to  be  determined  by  the  jury. 


Sept.  1834.]  OF  PENNSYLVANIA.  467 

[M'Killip  v.  M'llhenny.] 

If  the  defendant  extended  the  privilege  beyond  a  reasonable  boundary,  and  to 
an  extent  never  contemplated  in  the  grant,  to  the  injury  of  the  plaintiff,  the 
latter  is  entitled  to  compensation  in  damages. 

The  expenditure  incurred  in  the  erection  of  the  mill,  in  pursuance  of  such 
parol  grant,  is  a  sufficient  consideration  to  sustain  it. 

WRIT  of  error  to  the  common  pleas  of  Armstrong  county. 
The  facts  of  this  case,  and  the  questions  raised,  are  fully  stated 
in  the  opinion  of  the  Court. 

Bujfington,  with  whom  was  Blair,  for  the  plaintiff  in  error*. 

In  1811  the  defendant  purchased  his  tract  from  the  Holland  Land 
Company,  whose  agent  granted  him  the  privilege  of  flowing  back 
the  water  on  the  adjoining  tract,  which  was  purchased  by  M'llhenny 
from  the  company  in  1816.  In  pursuance  of  the  grant  a  mill  was 
erected  and  a  dam  constructed  by  M'Killip.  So  far  as  the  conside- 
ration of  this  grant  is  concerned,  we  contend  that  the  expense 
incurred  in  pursuance  of  it  was  sufficient.  Added  to  this  was  the 
increased  value  of  the  adjoining  lands  owned  by  the  company, 
which  is  always  caused  in  a  new  country  by  the  erection  of  a  mill. 
As  the  company  resided  in  Europe,  they  conferred  more  than  the 
usual  extent  of  discretionary  power  on  their  agent,  who,  in  the  pre- 
sent case,  did  not  transcend  his  authority.  We  offered  to  prove  the 
grant  by  the  agent,  and  that  at  the  time  of  the  grant  the  land  be- 
longed to  the  Holland  Land  Company,  whose  title  M'llhenny  was 
estopped  from  denying,  as  he  claimed  under  the  company's  assignee. 
The  court  erred  in  saying  that  the  grant  was  not  binding  on  the 
company.  It  was  valid,  and  was  for  a  valuable  consideration.  Our 
testimony  ought  not,  therefore,  to  have  been  rejected. 

The  court  below  erred  as  to  the  lapse  of  time  and  acquiescence, 
from  which  the  grant  might  be  presumed.  Where  a  privilege  to 
lay  pipes  for  conducting  water  through  the  land  of  another  has  been 
secured  by  deed  on  a  particular  route,  and  the  route  was  afterwards 
changed  by  parol,  by  the  consent  of  both  parties,  different  from  that 
in  the  deed,  and  the  pipes  had  been  actually  laid  on  the  changed 
route,  they  cannot  afterwards  be  changed  to  the  prejudice  of  the 
grantee.  A  parol  license  cannot  be  revoked  if  it  has  been  acted 
upon  and  expense  incurred.  Chancery  would  consider  a  revocation 
a  fraud,  and  decree  a  conveyance  according  to  the  altered  route. 
Le  Fevre  v.  Le  Fevre,  4  Serg.  fy  Rawh  241.  A  privilege  to  erect 
a  dam  for  a  temporary  purpose  continues  no  longer  than  the  purpose 
originally  contemplated;  if  perpetual,  the  grant  is  in  perpetuity. 
Hepburn  v.  M'Donnell  et  al.,  17  Serg.  fy  Rawle  383.  The  exercise 
of  a  privilege  twenty  years,  in  a  particular  way,  raises  a  presumption 
of  a  grant.  Howell  v.  M'Coy,  3  Rawle  269.  A  man  who  first  erects 
a  mill  in  a  new  country  is  considered  a  public  benefactor.  Strieker; 
et  al.  v.  Todd,  10  Serg.  fy  Rawle  68.  The  uninterrupted  enjoy-, 
ment  of  water,  in  a  particular  way,  twenty-one  years,  affords  a  con- 
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elusive  presumption  of  a  grant.  Ibid.  69.  Possession  and  use  of  a 
water  right  is  notice  sufficient  to  put  a  person  on  inquiry,  and  to 
affect  him  with  a  parol  agreement.  Ibid.  74.  If  counsel  request  the 
court  to  instruct  the  jury  on  a  material  point,  and  they  omit  to  do 
so,  it  is  error.  Humes  v.  M'Farlane  et  al.,  4  Serg.  fy  Rawle  431. 
See  also  Resick  t>.  Kern,  14  Serg.  fy  Rawle  267. 

Stanard,  with  whom  was  While,  for  the  defendant  in  error. 

The  testimony  was  properly  overruled,  because,  at  the  time  it 
was  offered,  the  defendant  had  shown  no  title  in  those  under  whom 
he  claimed.  The  authority  of  the  agent  should  have  been  first 
shown,  before  evidence  of  his  acts  was  offered.  But  this  could  not 
be  shown,  because  no  title  was  proved  out  of  the  commonwealth. 
There  was  no  reservation  on  the  face  of  M'llheuny's  deed. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  was  an  action  on  the  case  for  an  injury  done 
to  Robert  M'llhenny,  the  plaintiff,  by  the  erection  of  a  dam  by  the 
defendant  below,  Archibald  M'Killip,  which  caused  the  water  to 
overflow  his  property.  There  is  no  doubt  that  the  dam  caused  the 
water  to  overflow  five  or  six  acres  of  meadow  land  belonging  to  the 
plaintiff,  and  unless  the  defendant  sustains  his  defence,  that  he  had 
been  in  the  uninterrupted  possession  of  the  privilege  for  sixteen 
years  and  upwards,  or  that  he  had  a  license  to  overflow  the  plain- 
tiff's land,  the  plaintiff  is  entitled  to  recover. 

The  plaintiff  endeavoured  to  show  title,  and,  for  this  purpose,  of- 
fered in  evidence  an  article  of  agreement  between  the  Holland  Land 
Company  by  their  agent  David  Lawson,  and  James  Brady,  with  an 
assignment  indorsed  from  James  Brady  to  Robert  M'llhenny,  the 
plaintiff.  The  court  rejected  the  testimony  at  the  suggestion  of  the 
defendant's  counsel,  whereupon  it  became  necessary  to  rely  on  a 
possession,  which  he  proved  he  had  of  the  premises  from  the  year 
1816  until  the  commencement  of  the  action. 

The  plaintiff  having  closed  his  testimony,  the  defendant  then 
offered  to  prove  by  David  Lawson,  that  in  1812  H.  J.  Huidekoper 
superintending,  and  David  Lawson  sub-agent,  granted  by  parol  to 
the  defendant  the  privilege  of  overflowing  five  acres  of  ground  on 
the  plaintiff's  tract,  then  belonging  to  the  Holland  Land  Company, 
with  notice  to  Brady  and  the  plaintiff  below ;  and  to  prove  by  parol 
that  both  the  plaintiff  and  defendant  claimed  under  the  Holland 
Land  Company:  also  that  David  Lawson,  after  he  ceased  to  be  agent 
of  the  company,  wrote  a  letter  to  his  successor,  C.  G.  Gaskill,  inform- 
ing him  of  the  privilege  granted  to  the  defendant,  and  requesting 
him  to  make  the  reservation  in  the  deed  to  M'llhenny.  All  this 
testimony  was  contained  in  several  bills  of  exceptions,  but  as  it  de- 
pends on  the  same  principle,  may  be  viewed  as  one  exception.  The 
court  excluded  the  testimony  because  no  interest  was  shown  to  the 
iract  of  land  in  the  possession  of  the  plaintiff  in  the  Holland  Land 
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Company,  whose  agent,  Lawson,  it  was  alleged  had  made  the 
grant  of  the  license  on  which  the  defendant  relied.  In  this  there  is 
no  error,  for,  as  it  then  appeared  (the  court  having  excluded  the 
plaintiff's  title  on  the  objection  of  the  defendant),  it  was  an  offer  to 
prove  a  license  or  grant  of  the  land  in  dispute  by  a  person  who  was 
a  mere  stranger,  and  as  such  had  no  authority  whatever  to  make 
the  grant.  It  must  be  observed  that  the  offer  to  prove  by  parol  that 
the  Holland  Land  Company  was  the  owner  of  land,  was  clearly 
inadmissible ;  as,  if  such  were  the  case,  their  right  ought  to  have 
been  proved  by  the  written  muniments  of  title,  which  had  been 
excluded  by  the  court  on  their  own  suggestion. 

After  the  rejection  of  this  testimony  the  defendant  called  David 
Lawson,  who  proved  that  he  was  spoken  to  by  Mr  Brady  (the  for- 
mer owner)  and  Mr  Huidekoper  (the  agent  of  the  Holland  Land 
Company)  to  select  some  land  in  lieu  of  some  land  that  had  been 
taken  by  an  older  survey.  This  was  one  lot  he  selected.  That  he 
told  Mr  Brady  that  Mr  Huidekoper  and  himself  had  given  Mr 
M'Killip  a  privilege  to  erect  a  dam  on  the  line  of  the  place,  and  that 
five  or  six  acres  would  be  overflowed  by  the  dam.  He  told  him  he 
thought  it  would  sell  readier  than  a  lot  more  remote  from  the  mill : 
that  it  was  in  the  neighbourhood  of  good  land,  and  that  he  thought 
he  would  soon  find  a  purchaser. 

At  this  stage  of  the  evidence,  the  article  of  agreement,  with  the 
assignment,  which  had  been  before  rejected,  was  given  in  evidence ; 
and  if  the  defendant  had  renewed  the  offer  of  evidence,  as  contained 
in  his  bill  of  exceptions,  we  have  no  reason  to  doubt  it  would  have 
been  received  by  the  court.  But  this,  from  some  cause  which  has 
not  been  explained,  he  neglected  or  refused  to  do.  There  was  then 
no  error  in  this  part  of  the  case,  of  which  the  counsel  of  the  defend- 
ant have  any  right  to  complain. 

After  the  testimony  was  closed  the  court  were  requested  to  instruct 
the  jury : 

1.  That  they  might  presume  a  grant  from  the  uninterrupted  pos- 
session of  a  privilege  for  a  period  of  less  than  twenty-one  years. 

2.  That  if  the  jury  believe  that  the  privilege  of  flowing  the  water 
back  on  the  land,  now  occupied  by  the  plaintiff,  was  given  by  parol 
to  the  defendant  by  the  agent  of  the  owner,  and  that  the  defendant 
raised  a  dam  and  built  a  mill  in  consequence  of  that  parol  grant,  the 
plaintiff  cannot  recover. 

3.  That  the  possession  of  the  mill  and  the  use  of  the  water  was 
notice  sufficient  to  put  the  plaintiff  on  inquiry ;  and  sufficient  to  affect 
him  with  a  parol  agreement,  or  a  parol  license  to  use  the  water. 

If  I  rightly  understand  the  answer  of  the  court,  it  is  favourable  to 
the  defendant  and  affirms  their  first  proposition.  The  court,  how- 
ever^ refer  it  as  a  fact  to  be  determined  by  the  jury,  whether  there 
was  an  acquiescence  by  the  plaintiff  in  the  defendant's  possession, 
and  then  say,  "  If  you  believe  the  testimony  of  the  witnesses,  it 
rebuts  the  allegation  of  acquiescence,  and  disproves  the  assertion 
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that  there  was  a  peaceable  and  uninterrupted  possession  of  the  pri- 
vilege claimed."  The  court  then  instruct  them,  as  they  were  bound 
to  do,  that  they  should  determine  whether  the  privilege  claimed  had 
not  been  extended  beyond  a  reasonable  boundary,  never  contem- 
plated by  the  parties.  That  if  they  should  be  satisfied  of  this,  and 
the  plaintiff  had  sustained  an  injury,  he  was  entitled  to  compensa- 
tion in  damages.  In  this  there  was  no  error. 

The  second  and  third  points  may  be  taken  together.  The  second 
ground  of  defence,  say  the  court,  is  that  of  an  actual  agreement  by 
the  plaintiff  to  allow  the  defendant  a  right  to  overflow  the  plaintiff's 
land  by  the  dam.  On  strict  legal  principles  there  must  be  a  consi- 
deration for  an  agreement,  when  a  positive  right,  particularly  to  real 
property,  or  any  interest  therein,  is  acquired.  In  this  case  there  is 
none,  unless  the  convenience  from  the  vicinity  of  the  mill  to  the  place 
of  the  plaintiff  can  be  considered  one.  This  I  presume  has  reference 
to  the  testimony  of  Lawson,  and  is  intended  as  an  answer  to  the 
second  point,  for  otherwise  the  point  has  not  been  noticed  by  the 
court.  The  defendant  requested  the  court  to  instruct  the  jury  that 
if  they  believe  that  the  privilege  of  throwing  the  water  back  on  the 
land  now  occupied  by  the  plaintiff  was  given  by  parol  to  the  defend- 
ant by  the  agent  of  the  then  owner,  and  that  the  defendant  raised  a 
dam  and  built  the  mill  in  consequence  of  that  parol  grant,  the  plain- 
tiff cannot  recover.  If  the  jury  believed  this,  and  Lawson's  testimony 
would  justify  them  in  doing  so,  there  was  a  consideration  for  the 
grant,  viz.  the  expenses  incurred  in  the  erection  of  the  mill.  It 
would  be  a  fraud  were  the  defendant  to  prostrate  his  mill  after  such 
an  agreement  or  parol  license  as  is  assumed  in  the  defendant's  second 
point.  That  the  agreement  was  by  parol  can  make  no  difference,  as 
must  be  conceded,  after  the  decision  of  the  case  of  Le  Fevre  E.  Le 
Fevre,  4  Serg.  4"  Rawle  241.  Parol  evidence,  as  was  there  held,  is 
admissible  to  prove,  that  after  the  execution  of  a  deed  conveying  a 
right  to  a  water  course  through  the  granted  land  by  courses  and  dis- 
tances, a  verbal  agreement  was  entered  into  between  the  parties  for 
their  mutual  accommodation,  altering  the  route  of  the  water  course; 
provided  the  agreement  has  been  carried  into  effect.  In  that  case  it 
was  contended,  but  without  success,  that  it  was  permission  given 
during  pleasure,  and  that  the  privilege  of  carrying  the  water  was  an 
incorporeal  hereditament  which  lies  in  grant. 

Here  the  defendant  alleges  that  a  parol  license  was  given  by  the 
owner  to  overflow  from  five  to  six  acres  of  land;  that  this  agreement 
was  acted  on  by  the  parties,  by  which  he  incurred  considerable  ex- 
penses, and  that  of  this  the  plaintiff  had  notice  at  the  time  of  his 
purchase. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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White  against  Shriver. 

By  an  instrument  of  writing  under  seal,  and  attested  by  two  witnesses,  the? 
parties  agreed  to  meet  and  liquidate  the  amount  due  ;  but  if  they  could  not  agree, 
then  to  choose  arbitrators,  on  whose  award  judgment  should  be  entered  by  any" 
attorney  at  law,  or  the  prothonotary,  in  the  form  of  an  amicable  suit  and  judg- 
ment. The  parties,  not  agreeing,  chose  arbitrators,  without  having  a  subscribing 
witness  to  the  instrument  choosing  them.  After  the  award  was  rendered,  the 
proceedings  were  docketed  by  the  prothonotary  as  an  "  amicable  arbitration," 
and  judgment  entered  by  him  on  the  award,  "  by  virtue  of  the  writing  obligatory, 
signed  by  the  defendant  authorising  him."  Held,  that  the  proceedings  were  not 
under  either  the  act  of  1705  or  that  of  the  21st  of  March  1806,  but  must  be 
considered  as  a  reference  at  common  law,  in  which  judgment  cannot  be  entered 
up  on  the  award,  but  the  party's  remedy  is  by  action. 

ERROR  to  the  common  pleas  of  Green  county. 

This  was  a  writ  of  error  to  reverse  a  judgment  in  favour  of  Henry 
Shriver  and  Mark  Gordon,  administrators  of  John  Shriver  deceased, 
against  Isaac  White. 

The  defendant  and  plaintiffs  entered  into  a  written  agreement  lo 
meet  together  for  the  purpose  of  settling  their  accounts,  and  if  they 
could  not  agree,  to  refer  the  subject  to  referees  to  be  by  them  chosen, 
upon  whose  report,  or  that  of  a  majority  of  them,  "judgment  to  be 
entered  in  the  court  of  common  pleas  of  Green  county,  by  any  attor- 
ney at  law,  or  by  the  prothonotary  of  said  court,  in  the  form  of  an 
amicable  suit  and  judgment."  This  agreement  under  seal  was  exe- 
cuted by  the  parties  in  the  presence  of  two  witnesses.  They  met 
and  did  not  agree  to  a  settlement,  but  chose  three  referees,  by  a 
writing  not  under  seal,  dated  23d  of  September  1831,  to  meet  at  a 
certain  time  and  place.  The  referees  met  afterwards  and  heard  the 
parties,  and  made  an  award  in  favour  of  the  administrators  of  John 
Shriver  for  486  dollars,  which  was  delivered  to  the  prothonotary,  upon 
which  he  entered  a  judgment  against  Isaac  White  for  that  sum,  by 
virtue  of  the  authority  contained  in  the  original  agreement.  A  mo- 
tion was  made  in  the  court  below  to  set  aside  the  judgment,  on  the 
ground  that  it  was  illegal,  which  the  court  refused  to  do.  The  only 
question  which  arose  in  the  court  was,  whether  the  entry  of  the  judg- 
ment was  authorized  by  the  act  of  the  21st  of  March  1806. 

Flennekin,  for  plaintiff  in  error. 

The  principal  question  is,  under  what  act  of  assembly  the  proceed- 
ings i#i  the  case  may  be  considered  1  From  the  terms  of  the  submis- 
sion, but  more  especially  from  the  manner  of  proceeding  upon  it,  I 
hold  it  to  have  been  under  the  act  of  the  21st  of  March  1806.  There 
was  no  suit  pending  between  the  parties.  The  submission  was  not 
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carried  to  the  protlionotary's  office  to  be  filed  until  after  the  referees 
had  met  and  made  out  their  award.  It  was  then  filed  and  judgment 
entered  by  the  prothonotary  without  proof  of  the  agreement  by  either 
of  the  subscribing  witnesses.  Massey  v.  Thomas,  6  Binn.  338.  The 
fact  of  the  arbitrators  having  been  sworn,  excludes  the  idea  of  the 
proceedings  being  under  the  act  of  1705.  Ibid.  They  cannot  be 
neld  to  be  under  the  act  of  the  24th  of  February  1806,  as  that  clearly 
contemplates  the  adjustment  of  difficulties  by  the  parties  themselves, 
and  voluntary  confession  of  judgment. 

M 'Kennan,  for  defendants  in  error. 

This  is  a  proceeding  under  the  twenty-eighth  section  of  the  act  of 
the  24th  of  February  1806,  Purd.  439.  That  act  directs  the  pro- 
thonotary, on  the  application  of  any  person  being  the  holder  of  a  note, 
bond,  or  other  instrument  of  writing,  in  which  judgment  is  confessed, 
or  containing  a  warrant  for  an  attorney  at  law  or  other  person  to 
confess  judgment,  to  enter  judgment  against  the  person  or  persons 
who  executed  the  same  for  the  amount  which,  from  the  face  of  the 
instrument,  may  appear  to  be  due,  wilhout  the  agency  of  an  attor- 
ney. He  is  directed  particularly  to  enter  on  his  docket  the  date  and 
tenor  of  the  instrument  of  writing  on  which  the  judgment  may  be 
founded,  which  shall  have  the  same  force  and  effect  as  if  a  declara- 
tion had  been  filed  and  judgment  confessed  by  an  attorney,  or  judg- 
ment obtained  in  open  court  in  term  time.  In  this  case  there  has 
been  a  substantial  compliance  with  the  terms  of  the  act.  On  the 
docket  are  entered  the  names  of  the  parties  in  form  of  an  action,  the 
date  and  nature  of  the  writing  upon  which  the  judgment  is  entered, 
the  amount  of  the  judgment,  and  the  authority  under  which  the 
prothonotary  acted.  The  entry  contains  substantially,  although  not 
formally,  as  much  as  the  declaration  and  confession  of  the  judgment 
by  an  attorney  would  have  done.  If  an  attorney  had  made  the  con- 
fession, which  clearly  he  might  have  done,  he  would  have  filed  a 
declaration  containing  a  recital  of  the  submission  and  award,  and  a 
reference  to  the  authority  to  him  to  confess  a  judgment.  He  would 
then  on  the  declaration  have  said,  "by  virtue  of  the  letter  of  attorney 
within  referred  to,  I  do  hereby  appear  for  the  defendant  and  confess 
a  judgment  against  him  for  the  sum  of  486  dollars,  or  for  the  amount 
of  the  said  award,"  &c.  This  is  the  manner  in  which  an  attorney 
would  have  done  it,  and  this  is  substantially  the  form  pursued  by  the 
prothonotary  in  this  case.  If  an  attorney  could  have  confessed  the 
judgment,  then  clearly  the  prothonotary  could  enter  it  without  his 
agency.  Being  a  substantial  compliance  with  the  act  of  assembly, 
it  will  be  supported. 

The  Commonwealth  for  use  «.  Conard  et  al.,  1  Rawle  249.  In 
this  case  the  prothonotary  omitted  to  mention  the  stay  of  execution 
on  the  record,  although  contained  in  the  bond,  and  although  it  seems 
directed  by  the  act  of  assembly.  Still  the  court  held  the  entry  a  good 
one.  In  the  case  of  Helvete  v.  Rapp,  7  Serg.  fy  Raich  306,  there 
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was  no  judgment  actually  entered,  but.  a  recital  that  the  "plaintiff 
files  of  record  a  judgment  bond,  &c.  ;"  and  still  it  was  sustained  as 
a  compliance  with  the  act.  In  that  case,  Judge  Duncan  says, 
"  there  being  no  literal  form  directed,  and  no  precedent  to  guide  the' 
prothonotary  in  the  exercise  of  this  new  duty,  each  has  adopted  his 
own  mode:  they  are  as  various  as  their  faces,  and  many  of  them 
scarcely  present  a  feature  to  inform  a  purchaser  or  designate  a  judg- 
ment;  but  here  is  a  substantial  entry  of  a  judgment  bond,  contain- 
ing all  that  is  necessary  to  give  information."  So  we  say  in  this 
case,  every  essential  requisite  lo  give  notice  or  information  to  pur- 
chasers and  others  concerned  is  contained  in  this  entry.  The  na- 
ture of  the  writing  ("  the  parties  by  their  u-riting  obligatory,  4-c.:'),  its 
date,  the  manner  in  which  the  debt  accrued,  its  amount,  are  all 
embraced  in  the  entry,  and  a  judgment  is  actually  entered  in  pursu- 
ance of  the  authority  contained  in  the  writing.  We  cannot  con- 
ceive what  more  can  be  required. 

But  if  the  entry  of  this  judgment  is  not  good  under  the  act  of  the 
24th  of  February  1806,  it  is  valid  under  the  settled  practice.  Cook 
et  al.  v.  Gilbert,  8  Serg.  fy  Rawle  567.  In  that  case  the  agreement 
was,  that  an  amicable  action  should  be  entered  at  August  term 
1819,  and  that  the  prothonotary  should  enter  judgment  against  the 
defendant  for  728  dollars  45  cents  damages  and  costs  of  suit.  The 
prothonotary  entered  a  judgment  upon  this  writing,  which  was  sus-w 
tained. " 

In  this  case  the  liquidation  of  the  claim  is  submitted  to  men,  and 
the  agreement  is,  that  for  the  amount  to  be  ascertained  by  them 
judgment  is  to  be  entered  by  an  attorney  at  law  or  by  the  prothono- 
tary, "in  the  form  of  an  amicable  suit  and  judgment."  That  ami- 
cable suit  and  judgment  were  entered.  See  also  Peters's  Administra- 
tor v.  Peters,  13  Serg.  #  Rawle  196. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — No  attempt  has  been  made  to  sustain  this  judg- 
ment as  properly  entered  by  virtue  of  the  acts  of  1705  or  21st  of 
March  1806,  concerning  amicable  references  by  consent  of  parties. 
Nor  indeed  could  the  proceedings  be  supported  under  either  of  these 
acts.  Not  under  the  former,  because  there  was  no  action  pending 
or  entered  on  the  docket  before  the  award  was  rendered,  nor  was  the 
reference  made  a  rule  of  court.  The  proceedings  do  not  fall  within 
the  act  of  the  21st  of  March  1806,  authorising  an  award  to  be  taken 
to  the  prothonotary's  office  and  entered  there,  because  the  requisites 
of  that  act  were  not  conformed  to.  The  agreement  to  refer  was 
not  proved  by  a  subscribing  witness :  nor  was  there  any  sub- 
scribing witness  to  the  writing  of  the  23d  of  September  1831,  choos- 
sing  referees.  It  must,  therefore,  be  treated  as  a  reference  at  com- 
mon law,  in  which  judgment  cannot  be  entered  upon  the  award, 
but  the  party's  remedy  is  by  action. 

It  is  contended  by  the  defendant  in  error  that  the  judgment  is 

II.— 3  K 
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good  under  the  twenty-eighth  section  of  the  act  of  the  24th  of  Feb- 
ruary 1806,  authorising  the  prothonotary  of  any  court  of  record,  "on 
the  application  of  any  person  being  the  original  holder  (or  assignee 
of  such  holder)  of  a  note,  bond  or  other  instrument  of  writing,  in 
which  judgment  is  confessed,  or  containing  a  warrant  for  an  attor- 
ney at  law,  or  other  person  to  confess  judgment,  to  enter  judgment, 
against  the  person  or  persons  \vhoexecuted  the  same,  for  the  amount 
which  upon  the  face  of  the  instrument  may  appear  to  be  due,  with- 
out the  agency  of  an  attorney,  or  declaration  filed,  &c."  But  that 
act  only  permits  the  entry  of  a  judgment  on  a  note,  bond  or  other 
instrument  of  writing,  of  a  similar  kind,  binding  the  party  in  the 
payment  of  some  certain  sum  of  money,  or  to  do  some  definite  tiling. 
Whereas  this  is  an  agreement  in  the  first  place  that  the  parties  should 
meet  together  to  liquidate  the  amount  due,  and  if  they  could  agree 
on  the  amount  due,  then  writings  to  be  entered  into  accordingly  ; 
but  if  they  could  not  agree,  then  to  choose  referees  to  ascertain  the 
amount  due,  on  whose  award  judgment  should  be  entered.  It  is, 
therefore,  simply  an  agreement  to  refer  by  consent  of  parties,  and 
an  award  thereon  by  the  referees  ;  and  is  of  a  character  altogether 
distinct  from  the  instrumems  of  writing  contemplated  by  this  act. 
Judgment  reversed. 


South  against  Denniston. 

An  action  on  the  case  for  the  seduction  of  a  daughter,  is  founded  exclusively 
on  the  relation  of  master  and  servant,  not  parent  and  child  ;  and  the  gist  of  it  is 
consequential  loss  of  service.  Hence,  a  widowed  mother  cannot  maintain  the 
action. 

WRIT  of  error  to  the  court  of  common  pleas  of  Jllleghany  county. 

This  was  an  action  on  the  case  by  Sarah  South,  the  plaintiff  in 
error,  against  Joseph  Denniston,  for  the  seduction  of  her  daughter, 
Amanda  South.  The  action  was  instituted  by  the  mother,  who  was 
a  widow,  during  the  minority  of  the  daughter.  The  latter  went  to 
live  with  the  defendant's  father  at  the  age  of  eleven,  and  continued 
there  until  her  seventeenth  or  eighteenth  year,  when  the  seduction 
took  place,  and  she  was  begotten  with  child  by  the  defendant.  She 
continued  to  live  at  the  house  until  the  month  of  June  following, 
when  she  returned  to  her  mother,  with  whom  she  lived  until  the 
child  was  born,  in  November  following.  Her  mother  attended  her 
during  her  lying-in  sickness,  previous  to  which,  and  after  her  return, 
she  assisted  her  mother  about  the  house.  The  court  below  (Shaler, 
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president)  instructed  the  jury,  that  the  plaintiff  was  not  entitled  to 
maintain  the  action. 

This  was  the  subject  of  the  assignment  of  error. 

Fetterman,  for  plaintiff  in  error. 

The  only  point  in  this  case  is,  whether  the  mother,  who  is  the 
only  surviving  parent,  can  maintain  an  action  for  the  seduction  of 
her  daughter,  while  the  daughter  was  out  of  her  service,  and  under 
age?  We  contend  that  she  can.  Sargeant's  case,  5  Cowen  106; 
Martin  v.  Payne,  9  Johns.  387;  1  Salk.  206  ;  Reeves's  Dom.  Rel. 
292;  2  Penns.  Black.  541. 

Metcalf,  for  defendant  in  error. 

It  is  not  denied  that  an  action  for  the  seduction  of  a  female  under 
legal  age  may  be  sustained  by  any  person,  who,  at  the  time  of  the 
seduction,  stands  in  the  relation  of  master,  either  in  law  or  \nfact,  to 
the  female  seduced.  Martin  v.  Payne,  9  Johns.  387.  So  a  father 
may  maintain  an  action  for  the  seduction  of  his  minor  daughter, 
even  though  at  the  time  of  the  seduction  she  do  not  reside  with  him, 
if  he  have  not  parted  with  his  paternal  right  and  authority  to  control 
her  person  and  enjoy  her  services.  For  so  long  as  that  right  and 
authority  are  vested  in  him,  in  judgment  of  law,  the  relation  of  mas- 
ter and  servant  exists  between  him  and  his  daughter.  2  Wheat. 
Selw.  845.  But  this  constructive  relation,  even  between  father  and 
daughter,  only  exists  whilst  the  latter  is  in  her  minority  ;  for  when 
the  right  upon  which  it  is  founded  ceases,  the  relation  also  ceases. 
The  same  rule  applies  to  any  other  person  than  the  father,  relative 
to  constructive  relation.  Mickleson  v.  Stryker,  10  Johns.  115;  Ream 
v.  Rank,  3  Serg.  fy  Rawle  215 ;  Logan  v.  Murray,  6  Serg.  fy  Rawle 
176  ;  Hornketh  v.  Barr,  8  Serg.  fy  Rawle  38.  It  follows,  then,  as  a 
natural  consequence,  that  no  person  can  maintain  an  action  for  the 
seduction  of  a  female  of  legal  age,  unless  the  relation  of  master  and 
servant  exists  in  fact  at  the  time  of  seduction. 

It  is  presumed  no  one  will  contend  thai  the  mother  can  maintain 
this  action  upon  any  other  relation  than  that  of  mistress  and  servant, 
in  contemplation  of  law  ;  for  that  relation  did  not  exist  in  fact.  But  it 
is  believed  to  have  been  satisfactorily  shown  that  that  relation  can 
only  exist  where  the  person  suing  has  the  right  at  the  time  of  the 
seduction  to  control  the  person  and  services  of  the  seduced.  Had 
the  plaintiff  in  this  case  that  right]  In  Pennsylvania,  a  mother  is 
not  liable  for  the  maintenance  of  her  minor  children.  Common- 
wealth v.  Murray,  4  Binn.  494;  1  Black.  Comm.  453;  1  Woodis. 
Lect.  451  ;  Wood's  Just.  64.  Nor  has  she  the  right  to  control  their 
persons,  receive  the  avails  of  their  labour,  or  enjoy  their  services. 
She  is,  in  legal  contemplation,  a  stranger  to  her  children.  The  kin- 
dred ties  that  exist  between  them  entitle  her  to  their  reverence  and 
respect ;  but  the  law  imposes  not  even  that  duty.  Such  is  the  situa- 
tion of  the  plaintiff  in  this  case.  How,  then,  can  she  maintain  this 
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action  ?  To  enable  her  to  do  so  woulil  be  overruling  all  the  autho- 
rities cited  ;  and  I  know  of  no  adjudged  cases,  save  perhaps  one, 
which  conflicts  with  the  doctrine  I  contend  for.  The  case  excepted 
is  that  in  5  Cowen  106.  The  facts  in  that  case,  so  far  as  reported, 
are  similar  to  those  in  the  case  under  consideration  ;  and  it  is 
most  remarkable,  that  the  court,  after  explicitly  adopting  all  the 
principles  laid  down  in  the  cases  above  referred  to,  arrive  at  conclu- 
sions exactly  the  reverse.  The  court,  in  5  Cowen  106,  say,  "  the 
right  of  action  is  not  founded  upon  the  relation  of  parent  and  child, 
but  that  of  master  and  servant,  and  when  the  latter  relation  does  not 
exist,  either  in  fact  or  judgment  of  law,  the  action  cannot  be  sustained." 
In  that  case  the  relation  did  not  exist  in  fact,  and  would  not  have 
existed  in  law,  unless  the  right  to  control  the  person,  and  enjoy  the 
services  of  the  daughter,  was  vested  in  the  mother.  To  constitute 
such  a  right  in  a  mother,  there  must  have  been  some  special  law  in 
New  York  conferring  it.  No  such  law  is  referred  to  in  the  report  of 
the  case  ;  but,  in  charity  to  the  court  that  delivered  the  opinion,  I 
am  inclined  to  presume  one  ;  otherwise  the  opinion  is  absurd,  and 
entitled  to  no  weight. 

Fetterman,  in  reply. 

The  mother,  in  case  of  the  father's  death,  is  entitled  to  the  earn- 
ings of  the  minor  children.  Nightingale  v.  Withington,  15  Mass. 
Rep.  274.  A  mother  is  bound  to  support  her  pauper  children. 
1  Sm.  L.  340.  She  is  bound  to  support  her  minor  children.  1  Bl. 
Comm.  448.  Logan  v.  Murray,  6  Serg.  <$•  Rawle  176,  was  an  action 
of  trespass. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — An  action  on  the  case  for  the  seduction  of  a  daugh- 
ter is  founded  exclusively  on  the  relation  of  master  and  servant,  not 
parent  and  child  ;  and  the  gist  of  it  is  consequential  loss  of  service. 
By  reason  of  a  father's  duty  to  educate  and  maintain  his  infant 
children,  he  stands  in  the  place  of  a  master  to  them  while  he  retains 
the  right  of  personal  control,  even  as  to  such  of  them  as  are  not  un- 
der his  immediate  dominion.  But  if  this  right  be  divested  or  expired, 
the  relation  can  be  renewed  but,  by  actual  service,  which,  to  found 
an  action  for  the  interruption  of  it,  must  have  existed  at  I  he  doing  of 
the  act  of  which  the  interruption  is  a  consequence  ;  the  difference  be- 
tween it  and  any  other  slate  of  servitude  being  that  slighter  acts  of 
service  are  evidence  of  it.  If,  however,  the  right  of  control  be  not 
finally  parted  with,  its  existence  without  actual  service  is  a  suffi- 
cient foundation  for  a  title  to  the  action  ;  and  the  decision  in  Dean 
v.  Peel,  4  East  49,  that  actual  employment  in  the  service  of  another 
without  an  intent  to  return  to  the  father's  protection,  is  fatal  to  an 
action  in  his  name,  has  been  justly  repudiated,  because  his  right  to 
his  daughter's  service  is  independent  of  her  will.  But  a  mother, 
being  at  best  in  the  category  of  a  father  who  has  parted  with  his 
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right,  can  maintain  the  action  but  on  proof  of  actual  service  at  the 
time  of  the  seduction.  Not  being  bound  to  the  duty  of  maintenance, 
she  is  not  entitled  to  the  correlative  right  of  service  ;  and  standing 
as  a  stranger  to  her  daughter  in  respect  to  these,  the  relation  of  mis- 
tress and  servant  can  he  constituted  between  them  but  as  it  may  be 
constituted  between  strangers  in  blood,  save  that  less  evidence  would 
perhaps  be  sufficient  to  establish  it.  These  are  the  fundamental 
principles  of  the  action,  deducible  from  all  the  authorities  but  Sar- 
geant's  case,  5  Cowen  114,  and  from  that  we  are  constrained  to 
dissent.  There  it  appears  to  have  been  decided  that  a  widow  whose 
daughter  has  been  debauched  while  out  at  service  under  indentures 
of  apprenticeship  subsequently  cancelled,  might  maintain  the  action 
on  the  ground  that  she  had  succeeded  to  the  parental  rights  of  her 
husband  ;  or  else  that  the  daughter  was  in  her  service  at  the  time 
of  the  birth.  But  nothing  is  more  sure  than  that  a  mother  is  not 
entitled  to  the  service  of  her  child  by  the  common  law  ;  and  the  de- 
cision therefore  obviously  rests  on  some  statutory  provision,  devolving 
the  parental  rights  of  the  father  upon  his  widow,  which  is  not  in  force 
here.  Yet  even  that  would  seem  to  be  inadequate  to  the  mainten- 
ance of  the  action  by  a  widow  who  had  parted  with  her  right  with- 
out reservation  or  recall ;  and  even  taking  for  granted  that  it  reverted 
to  her  at  the  cancellation  of  the  indentures,  still  it  did  not  exist  for 
the  purpose  of  sustaining  the  relation  of  mistress  and  servant  at  the 
time  of  the  seduction.  The  action  was  therefore  not  maintainable 
on  the  last  ground  according  to  the  decision  of  the  same  court  in 
Nicldeson  v.  Stryker,  10  Johns.  Rep.  117.  But  whatever  may  have 
been  decided,  it  requires  but  little  aid  from  authority  to  sustain  a 
principle  so  palpable,  as  that  a  party  cannot  entitle  himself  to  an 
action  for  what  was  no  wrong  to  him,  by  employing  a  disabled  ser- 
vant. An  action  for  loss  of  service  would  certainly  not  lie  for  beat- 
ing one  who  was  not  in  the  plaintiff's  service  at  the  time,  because  it 
would  be  esteemed  an  act  of  folly  in  him  to  employ  an  unfit  person  ; 
and  it  must  necessarily  be  indifferent,  in  point  of  principle,  whether  the 
unfitness  were  caused  by  beaiing  or  impregnation.  It  was  so  con- 
sidered in  Logan  v.  Murray,  6  Serg.  fy  Rawie  175,  where  the  daugh- 
ter had  come  pregnant  into  the  mother's  service,  after  the  death  of 
her  father,  in  whose  service  she  had  been  debauched.  As  to  the 
child-bed  expenses,  assuming  that  the  mother  is  liable  to  bear  them 
(though  we  certainly  have  no  law  for  it),  these,  though  proper  to 
swell  the  damages,  are  not  a  substantive  ground  of  the  action,  as 
was  held  in  Logan  v.  Murray  ;  and  as  to  the  argument  so  earnestly 
pressed  upon  us,  that  she  is  entitled  to  compensation  for  the  increased 
risk  of  becoming  chargeable  for  the  daughter's  maintenance  as  A 
pauper,  it  is  enough  to  say  that  it  would  make  the  mother's  right 
depend  on  the  contingent  inability  of  the  daughter  to  maintain  her- 
self, which  is  not  the  foundation  of  the  action  by  a  father,  whose  duty 
to  maintain  is  an  immediate  one,  and  independent  of  all  consicffera- 
tion  of  the  child's  own  means.  Beside,  the  principle  would  give  the 
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game  right  of  action  lo  the  daughter  for  the  seduction  of  the  mother, 
and  might,  under  circumstances,  entitle  the  servant  for  damages  for 
the  impregnation  of  her  mistress.  That  would  be  an  inversion  of 
the  principles  of  the  action  laid  down  by  this  court  in  Hornkelh  v. 
Barr,  8  Serg.  <$•  Rawle  39  ;  the  authority  of  which  is  amply  suffi- 
cient lo  sustain  the  decision  of  the  court  below.  The  daughter 
residing  in  the  family  of  the  defendant's  father  at  the  time  of  the 
seduction,  could  in  no  respect  be  considered  her  mother's  servant ; 
and  her  subsequent  acquirement  of  the  character,  if  she  ever  did 
acquire  it,  could  not  vest  in  the  latter  a  title  to  the  action. 
Judgment  affirmed. 


Smith   against  Webster. 

The  recital  in  a  patent  of  a  release  to  the  patentee,  by  a  former  tenant  in 
common,  is  not  sufficient  evidence  of  the  existence  of  such  release,  in  an  action 
against  a  purchaser  from  the  patentee,  to  compel  the  payment  of  the  purchase 
money. 

A  vendee  will  not  be  permitted  to  withhold  both  the  payment  of  the  purchase 
money  and  the  possession  of  the  land  from  a  vendor,  because  he  happens  to  be 
unable  to  make  such  title  as  the  vendee  is  bound  to  accept. 

In  an  action  of  ejectment  to  compel  the  payment  of  purchase  money  upon  an 
executory  contract,  it  is  not  necessary,  in  order  to  entitle  the  plaintiff  to  recover, 
that  he  should  prove  a  tender  of  a  deed  before  suit  brought.  But  a  previous 
tender  must  be  proved  to  entitle  the  vendor  to  recover  in  a  personal  action  for 
the  purchase  money. 

ERROR  to  the  common  pleas  of  Beaver  county. 

This  was  an  action  of  ejectment,  brought  by  the  heirs  of  Isaac  Lee 
Webster  against  Thomas  Smith  and  others,  to  recover  a  tract  of  land 
containing  three  hundred  and  fifty  acre?.  The  plaintiffs  gave  in  evi- 
dence a  warrant,  dated  the  18ih  of  February  1785,  to  Joseph  Gilfil- 
lan,  a  survey  in  pursuance  of  the  warrant  on  the  15lh  of  July  1785, 
and  a  patent  to  John  Lee  Webster,  in  whom  the  warrant  title  became 
vested,  as  appears  from  the  following  recital  in  the  patent,  to  wit, 
"  which  said  tract  of  land  was  surveyed  in  pursuance  of  a  warrant 
dated  the  18th  of  February  1785,  granted  to  the  said  Joseph Gilfillan, 
whose  right  became  vested  in  the  said  John  Lee  Webster  and  Amos 
Loney  and  Francis  Holland,  as  will  appear  by  a  minute  of  the  board 
of  property  of  the  7th  of  July  1787.  And  the  said  Amos  Loney  and 
Francis  Holland,  by  indenture  dated  the  21st  of  February  1792, 
released  all  their  right  in  said  tract,  inter  alia,  to  the  said  John  Lee 
Webster."  They  then  produced  the  will  of  John  Lee  Webster  dated 
the -6th  of  March  1795,  with  a  codicil  dated  the  28th  of  May  1795, 
by  which  the  tract  of  land  in  dispute  was  devised  to  Isaac  Lee  Web- 
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ster,  since  deceased,  of  whom  the  plaintiffs  are  the  brothers  and  sigfers 
and  heirs  at  law. 

The  defendants  gave  in  evidence  articles  of  bargain  and  sale, 
dated  the  17th  of  October  1795,  between  AmosLoney  and  Thomas 
Smith,  as  follows : 

"Whereas  John  Lee  Webster,  in  his  lifetime,  sold  the  tract  in  dis- 
pute to  Thomas  Smith  for  17  shillings  and  6  pence  per  acre,  said 
land  being  the  joint  and  undivided  property  of  the  said  John  Lee 
Webster,  Amos  Loney  and  Francis  Holland  ;  and  whereas  the  said 
sale  was,  for  some  reason,  cancelled  and  given  up  by  the  said  Smith, 
by  the  consent  of  the  said  John  Lee  Webster  to  the  said  Webster, 
Loney  and  Holland,  and  whereas  the  said  John  Lee  Webster  and 
Francis  Holland  are,  since  the  making  of  said  agreement  and  can- 
celling thereof,  dead,  and  the  said  land,  or  a  part  thereof,  disputed 
and  claimed  by  older  claims  and  grants  :  now  this  witnessed),  that 
the  said  Thomas  Smith  agrees  with  the  above  mentioned  Amos 
Loney,  the  survivor  of  the  said  Webster,  Loney  and  Holland,  that  he, 
the  said  Smith,  will  superintend  the  suit  now  depending  for  the 
land,  and  use  his  reasonable  endeavours  in  procuring  evidence  and 
giving  such  instructions  as  may  be  in  his  power,  and  for  the  advan- 
tage of  said  Loney's  interest  in  conducting  said  suit ;  and  the  said 
Loney  agrees  on  his  part,  for  himself  and  his  heirs,  that  said  Smith 
shall  have  all  the  land  clear  of  surveys  or  prior  rights,  at  the  price  of 
17  shillings  and  6  pence  per  acre,  which  said  land  the  said  Amos 
Loney  agrees  to  convey  by  a  deed  of  conveyance  to  the  said  Smith, 
his  heirs  and  assigns,  upon  the  said  Smith's  paying  the  purchase 
money,  the  one  half  in  one  year  from  the  termination  of  the  suit  now 
pending,  and  the  other  half  in  two  years.  In  consideration  of  which 
the  parties  hereto  bind  themselves,  their  heirs  and  assigns,  to  each 
other,  in  the  penal  sum  of  1000  pounds." 

The  defendants  also  gave  in  evidence  a  contract  or  bond  dated 
the  20th  of  October  1801,  executed  by  John  Skinner  Webster  as 
the  attorney  in  fact  of  Isaac  Lee  Webster,  then  in  Europe,  to  Thomas 
Smith,  in  the  sum  of  631  pounds  10  shillings,  Maryland  currency, 
and  conditioned  that  if  John  Skinner  Webster,  his  heirs,  &c.,  or  Isaac 
Lee  Webster  or  his  representatives,  shall  convey  by  deed  in  fee 
simple  the  tract  in  dispute  to  Thomas  Smith,  upon  the  said  Smith, 
his  heirs,  &c.  discharging  a  bond  of  the  same  date  given  by  Smith 
for  330  pounds  15  shillings,  in  consideration  of  the  purchase  of  the 
land,  then  to  be  void,  &c.  A  further  condition  was  added,  that  if 
any  part  of  the  land  were  claimed  and  held  by  right  prior  to  the 
patent,  Smith  should  pay  at  the  rate  of  17  shillings  and  6  pence  per 
acre  for  what  he  should  hold. 

It  was  contended  by  the  defendants  that  this  contract  or  bond  was 
not  complied  with  by  the  plaintiff's  tendering  a  deed  executed  by 
John  Skinner  Webster,  who  was  only  authorised  by  the  will  of  John 
Lee  Webster  to  execute  deeds  of  conveyance  during  the  minority  of 
Isaac  Lee  Webster. 
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The  following  errors  were  assigned. 

1.  The  court  erred  in  slating  to  the  jury  (hat  ihe  recitals  of  the 
releases  mentioned  in  the  patent  frotn  Amos  Loney  and  Francis  Hol- 
land to  John  Lee  Webster,  were  sufficient  evidence  of  the  existence 
of  such  releases  against  Thomas  Smith,  who  claimed  under  Loney 
by  a  contract  of  purchase  made  subsequently  to  the  issuing  of  the 
patent. 

2.  The  court  below  erred  in  charging  the  jury  that  the  articles  of 
bargain  and  sale  made  between  Amos  Loney  and  Thomas  Smith, 
vested  no  title  either  legal  or  equitable  in  Thomas  Smith. 

3.  The  court  below  erred  in  charging  the  jury,  that  if  they  be- 
lieved the  testimony  of  Mr  Potts,  that  in  1793  Thomas  Smith  de- 
clared he  had  purchased  the  tract  of  land  from  John  Lee  Webster, 
the  writing  signed  by  John  S.  Webster  would  not  cancel  the  agree- 
ment with  John  Lee  Webster,  but  might  be  considered  as  fixing  and 
settling  the  terms  of  that  agreement  referred  to  by  the  witnesses, 
and  the  title  tendered  would  be  good,  and  entitle  the  plaintiff  to  a 
verdict. 

4.  The  court  below  erred  in  charging  the  jury,  that  the  plaintiffs 
were  not  bound  to  tender  a  deed  before  the  institution  of  the  eject- 
ment. 

Shannon,  for  plaintiffs  in  error. 

This  action  was  brought  to  enforce  the  payment  of  the  purchase 
money  alleged  to  be  due  from  Thomas  Smith.  The  patent  was 
offered  in  evidence  to  prove  title  in  the  plaintiffs.  To  its  admission 
we  objected,  because  the  releases  of  Loney  and  Holland  recited  there 
could  not  affect  a  subsequent  purchaser.  But  the  court  decided 
that  those  recitals  were  good  against  all  persons  claiming  subsequent- 
ly to  the  date  of  the  patent.  This  decision  was  predicated  on  Pen- 
rose  v.  Griffith,  4  Blnn.  231.  But  the  court,  in  the  construction  of 
that  case,  erred.  Smith  was  not  bound  by  the  recitals ;  nor  did 
these  recitals  exempt  the  plaintiffs  from  the  necessity  of  producing 
the  transfer  from  Loney  and  Holland  to  John  Lee  Webster.  This 
they  failed  to  do. 

By  the  will  of  John  Lee  Webster,  Isaac  Skinner  Webster  was  ap- 
pointed executor,  with  power  to  make  titles.  He  executed  a  deed 
after  the  suit  was  instituted,  and  tendered  it  at  the  trial  to  Tho- 
mas Smith  :  but  in  executing  this  deed  he  exceeded  his  authority. 
The  will  of  the  testator  provided,  that  he  should  not  make  convey- 
ances except  in  conformity  with  authenticated  written  agreements. 
Here  there  was  nothing  but  parol  proof  of  the  purchase  in  1793  by 
Smith  from  the  intestate.  The  deed  tendered  at  the  trial,  therefore, 
vested  no  title  in  Smith. 

But  if  the  deed  were  good,  it,  should  have  been  tendered  before  the 
institution  of  the  ejectment.  This  was  just  as  necessary  as  the  per- 
formance by  the  plaintiff  of  a  covenant  in  an  article  of  agreement  on 
which  an  action  is  brought.  Moody  v.  Vandyke,  4  Jiinn.  33,  43  ; 
Southerland  v.  Purry,  2  Penns.  Rep.  145. 
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H.  M.  Watts  and  Fetterman,  for  defendants  in  error. 

The  tract  of  land  in  controversy  was,  on  the  the  25th  of  February 
1795,  granted  by  patent  from  the  commonwealth  to  John  Lee 
Webster,  the  grandfather  of  the  plaintiffs.  This  patent  recited  the 
releases  of  Francis  Holland  and  Amos  Loney  to  the  patentee,  of  the 
interests  they  appear  to  have  held  in  common  with  him  in  the  war- 
rant. The  land  was  held  by  the  ancestor  of  the  defendant,  Thomas 
Smith,  under  an  executory  agreement  with  the  patentee,  who  de- 
vised the  same  to  the  father  of  the  plaintiffs  below. 

As  it  was  unequivocally  proved  that  the  defendants  held  under 
and  not  adversely  to  the  plaintiffs,  the  protection  they  sought  under 
the  statute  of  limitations  vanished  before  them.  The  only  difficulty 
the  plaintiffs  had  to  encounter  on  the  trial  was,  as  to  the  recitals 
in  the  patent  being  evidence  against  the  defendants.  They  claimed 
title  from  the  patentee,  and  not  by  a  prior  grant  from  the  common- 
wealth ;  for  although  they  pretended  to  hold  under  Amos  Loney, 
whose  agreement  was  exhibited,  yet  the  articles  themselves  referred 
to  the  former  agreement  between  them  and  John  Lee  Webster,  and 
was  so  recognised  by  them.  The  principle,  then,  in  Penrose  v.  Grif- 
fith, 4  Binn.  231,  sustains  the  opinion  of  the  lower  court. 

The  action  of  ejectment  being  brought  to  recover  the  land,  or  to 
compel  the  payment  of  the  purchase  money,  it  would  be  inequitable 
to  permit  the  defendants  to  retain  both  the  land  and  the  money. 
There  is  no  rule  of  decision  which  renders  it  necessary  for  a  vendor 
to  tender  a  deed  before  the  institution  of  his  ejectment,  in  order  to 
maintain  the  same.  Equity  enforces  the  delivery  of  the  possession 
on  payment  of  the  money.  Stewart  v.  Butler  et  al.,  2  Serg.  <$• 
Rawle  382  ;  Marlin  v.  Willink  et  al.,  7  Serg.  fy  Rawle  298  ;  Michell's 
Lessee  v.  De  Roche,  1  Yeates  12  ;  Case  of  Spear's  Road,  4  Binn. 
177  ;  Lessee  of  Minsker  et  al.  v.  Robinson,  2  Yeates  344 ;  Moody 
v.  Vandyke,  4  Binn.  31. 

Forward,  in  reply.  In  the  court  below  this  case  was  considered  a 
contest  between  a  vendor  and  vendee.  The  stipulations  in  the  con- 
tract of  sale  were  dependent.  The  performance  must  be  concurrent. 
Before  bringing  suit  this  performance  must  take  place.  The  vendor 
must  tender  a  good  title  or  he  fails  to  recover.  As  to  the  recitals  in 
the  patent,  the  vendee  could  not  be  estopped  by  them  from  disputing 
the  vendor's  title.  Where  one  claims  under  a  sale  executed,  his 
possession  is  adverse,  and  from  the  time  the  adverse  possession  com- 
mences the  statute  of  limitations  runs.  Suppose  Loney  were  claim- 
ing the  land,  the  recital  in  the  patent  would  be  no  evidence  against 
him.  How  then  could  he  be  resisted,  as  there  would  be  no  evidence 
that  his  title  was  extinguished  1 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  first  error  assigned  in  this  case  is,  that  the 
court  erred  in  directing  the  jury  that  the  recitals  contained  in  the 

II.— 3  L 
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palcnt  from  the  commonweal)  h,  of  the  releases  from  Amos  Loney 
and  Francis  Holland  were  sufficient  evidence  of  their  existence. 
Unquestionably  these  recitals  would  have  been  evidence  against  the 
commonwealth,  as  also  all  persons  deriving  title  from  her  subse- 
quently to  the  date  of  the  patent ;  and  the  court  below  seem  to  have 
viewed  the  matter  in  this  light,  for  they  refer  to  the  case  of  Penrose 
v.  Griffith,  4  Binn.  231,  to  support  their  direction  to  the  jury  in  this 
behalf.  But  here  the  plaintiff  in  error  is  not  claiming  the  land  in 
question  under  a  title  from  the  commonwealth  posterior  in  date  to 
that  under  which  the  defendants  in  error,  who  were  the  plaintiffs  in 
the  court  below,  claim  to  recover  the  possession  of  it.  The  plaintiff 
in  error  claims  to  hold  the  possession  of  it,  first,  as  the  vendee  of  the 
father  of  the  defendants  in  error,  under  whom  they  claim  as  heirs  at 
law  ;  and  in  the  next  place,  as  the  vendee  of  Amos  Loney,  who,  ac- 
cording to  the  muniments  of  title  given  in  evidence  by  the  defend- 
ants in  error  themselves,  was  previously,  at  least  to  the  granting  of 
the  patent  of  John  Lee  Webster,  from  whom  the  father  of  the  de- 
fendants in  error  derived  his  claim  to  the  land,  a  joint  owner  or  tenant 
of  it  with  John  Lee  Webster  and  Francis  Holland. 

Although  it  may  be  doubtful  as  to  the  purpose  for  which  this  ac- 
tion was  originally  instituted,  it  is  now  distinctly  admitted  that  it  is 
only  persisted  in  to  enforce  the  payment  of  the  purchase  money  from 
the  plaintiff  in  error,  who  was  the  defendant  in  the  court  below. 
This  being  admitted  to  be  the  object  of  the  suit,  it  is  clear  that  the 
plaintiff  ought  not  to  be  compelled  to  pay  it,  unless  the  defendants 
in  error  can  show  that  it  is  in  their  power  to  give  him  an  indefeasible 
title  in  fee  simple  for  the  land.  But  as  it  appeared  on  the  trial  that 
Amos  Loney  and  Francis  Holland  were,  prior  to  the  granting  of  the 
patent,  joint  owners  of  the  land  with  John  Lee  Webster,  it  was  in- 
cumbent on  the  defendants  in  error  to  show  that  Loney  and  Holland 
had  parted  with  their  interest  in  the  land,  and  that  it  had  become 
vested  in  some  way  or  other  in  the  defendants  in  error  ;  otherwise  it 
was  perfectly  manifest  that  they  could  not  make  a  title  for  it  to  the 
plaintiff  in  error.  It  is  not  pretended  that  even  the  shadow  of  evi- 
dence was  offered  or  given  for  this  purpose,  unless  the  recitals  in  the 
patent  be  considered  evidence  of  it.  Now  although  these  recitals 
may  be  deemed  good  evidence  against  the  commonwealth,  who  has 
admitted  their  truth,  yet  I  am  at  a  loss  to  conceive  upon  what  prin- 
ciple or  rule  of  evidence  they  can  be  considered  binding  in  the 
slightest  degree  upon  Loney  and  Holland  ;  because,  unless  they 
would  be  evidence  against  them,  for  aught  that  appears,  these  per- 
sons still  retain  their  respective  rights  to  the  land.  They  are  not 
parties  to  the  patent,  nor  does  it  appear  that  they  had  any  know- 
ledge of  its  being  granted  ;  nor  was  it  shown  in  any  way  whatever 
that  they  had  at  any  time  given  their  assent  to  the  truth  of  the  re- 
citals contained  in  it,  or  that  it  should  be  made  to  John  Lee  Web- 
ster alone.  There  is  then  not  the  least  colour  for  holding  these 
recitals  to  be  evidence  against  them.  And  regarding  the  defendants 
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in  error  as  the  vendors,  and  the  plaintiff  in  error  as  their  vendee  of 
the  latid,  is  there  not  just  as  little  ground  for  saying  that  the  latter 
ought  to  be  concluded  by  these  recitals  ;  or  that  as  to  him  they  are 
any  evidence  whatever  of  the  capacity  of  the  defendants  in  error  to 
make  a  title  for  the  land.  As  vendors  demanding  payment  of  the 
purchase  money  from  the  plaintiffin  error,  they  were  bound  to  show 
that  they  had  a  good  title  to  the  land,  and  unless  the  evidence  given 
of  their  title  be  such  as  would  be  good  against  all  those  who  appear 
previously  to  have  had  an  interest  in  it,  it  is  obvious  that  their  evi- 
dence of  title  must  be  considered  defective.  It  is  a  misapprehension 
to  think  that  the  plaintiffin  error,  by  entering  into  a  contract  for  the 
purchase  of  the  land,  thereby  admitted  that  the  vendor  or  vendors 
had  a  good  title  to  it,  and  that  they  were  able  to  make  him  such  for 
it.  He  is  only  to  be  considered  as  binding  himself  to  pay  the  pur- 
chase money  agreed  on,  in  consideration  whereof  he  is  to  receive  a 
title  for  the  land  that  shall  be  shown  by  the  defendants  in  error  to 
be  indisputably  good.  This  action,  then,  being  admitted  by  the  de- 
fendants in  error  to  be  carried  on  for  the  purpose  of  compelling  pay- 
ment of  the  purchase  money  by  the  plaintiff  in  error,  they  ought  to 
have  shown  that  they  had  it  in  their  power  to  make  an  indefeasible 
title  in  fee  for  the  land  ;  or  otherwise  have  shown  that  they  were 
unable  to  do  so,  and  to  have  left  it  to  the  plaintiffin  error  to  determine 
whether  he  would  accept  of  such  title  as  they  were  able  to  make,  or 
otherwise  surrender  the  possession  of  the  land  to  them,  so  far  as  he 
had  received  it  from  those  under  whom  they  claimed  :  for  there 
would  be  no  propriety  or  justice  in  permitting  the  vendee  to  with- 
hold both  the  payment  of  the  purchase  money  and  the  possession  of 
the  land  from  the  vendor,  where  he  received  the  latter  from  the 
vendor  under  the  contract  for  the  sale,  because  the  vendor  happens 
to  be  unable  to  make  such  title  for  the  land  as  the  vendee,  according 
to  the  terms  of  the  contract,  is  bound  to  accept. 

The  second  error  is,  that  the  court  were  wrong  in  instructing 
the  jury  that  the  articles  of  agreement  made  between  Thomas 
Smith  and  Amos  Loney  vested  no  title,  either  legal  or  equitable, 
in  Smith.  The  title  papers  produced  and  given  in  evidence  by  the 
plaintiffs  below,  showed  that  Loney  had  an  interest  in  the  land  ;  that 
he  was  the  joint  owner  of  an  undivided  third  part  of  it  with  John 
Lee  Webster  and  Francis  Holland  ;  and  it  was  not  shown  that  he 
had  parted  with  this  interest  in  any  other  way  than  by  his  agree- 
ment with  the  plaintiff  in  error.  By  his  agreement,  with  the  plain- 
tiff in  error,  which  is  dated  the  17th  of  October  1795,  he  seems  to 
have  claimed  the  whole  of  the  land  by  right  of  survivorship,  and 
agreed  to  sell  and  convey  it  to  the  plaintiffin  error,  upon  his  paying 
17  shillings  6  pence  per  acre  for  it  in  the  manner  therein  mentioned. 
Under  this  agreement,  the  plaintiff  in  error  being  in  possession  of 
the  land,  became  entitled  to  hold  it  so  far  as  Loney's  interest  in  the 
land  extended,  until  Loney  himself  should  either  seek  to  have  the 
purchase  money  paid,  or  otherwise  claim  a  surrender  of  ihc  posses- 
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sion  of  his  interest  in  the  land.  Under  this  view  of  this  part  of  the 
case,  it  appears  to  me  that  there  was  error  in  the  charge  of  the  court 
to  the  jury  in  declaring  that  the  articles  of  agreement  between  Loney 
and  the  plaintiff  in  error  vested  no  interest  or  claim  to  the  possession 
of  the  land  in  the  latter.  Upon  the  evidence  given  by  the  plaintiffs 
below  on  the  trial,  it  is  evident  that  they  could  not  have  claimed  to 
turn  Loney  out  of  the  possession  of  the  land  had  he  been  in  it  and 
been  the  defendant.  But  the  plaintiff  in  error,  by  his  agreement 
with  Loney,  stood  in  his  shoes,  and  consequently  had  the  same 
right  to  resist  the  recovery  of  the  defendants  in  error,  that  Loney 
himself  would  have  had  had  he  been  the  defendant  in  the  court  be- 
low. 

The  third  exception  is,  that  the  court  erred  in  charging  the  jury 
that  "if  they  believed  the  testimony  of  Mr  Potts,  that  in  1793  Tho- 
mas Smith  declared  he  had  purchased  the  tract  of  land  from  John 
Lee  Webster,  the  writing  signed  by  John  Skinner  Webster  would 
not  cancel  the  agreement  with  John  Lee  Webster,  but  may  be  con- 
sidered as  fixing  and  settling  the  terms  of  that  agreement  referred  to 
by  the  witnesses,  and  the  title  tendered  would  be  good,  and  entitle 
the  plaintiffs  to  your  verdict."  If  it  had  been  shown  on  the  trial  of 
the  cause  that  there  was  a  subsisting  contract  in  writing  at  the  death 
of  John  Lee  Webster,  between  him  and  the  plaintiff  in  error  for  the 
sale  of  the  land,  John  Skinner  Webster,  as  executor  of  the  last  will 
and  testament  of  John  Lee  Webster,  had  full  power  to  have  carried 
such  contract  into  execution,  by  securing  the  purchase  money  and 
making  a  deed  of  conveyance  to  the  plaintiff  in  error  for  the  land. 
And  in  case  no  such  contract  existed,  he  was  authorized  by  the  will 
during  the  minority  of  Isaac  Lee  Webster,  the  father  of  the  defend- 
ants in  error,  to  whom  the  land  or  the  proceeds  of  it  were  devised, 
to  sell  and  convey  it.  But  without  a  contract  made  in  writing  by 
John  Lee  Webster,  in  his  lifetime,  for  the  sale  of  it  to  the  plaintiff 
in  error,  John  S.  Webster,  as  his  executor,  had  no  authority  given 
him  by  the  will  to  carry  it  into  effect.  And  after  Isaac  Lee 
Webster  attained  full  age,  the  authority  of  John  S.  Webster  to 
sell  or  dispose  of  the  land  under  the  will  ceased.  But  from  the 
face  of  the  agreement  itself,  which  John  S.  Webster  made  with  the 
plaintiff  in  error,  it  is  very  evident  that  he  did  not  consider  himself 
invested  with  sufficient  powers  under  the  will  to  make  such  a  con- 
tract, because  he  expressly  professes  to  act  in  making  it  under  a  let- 
ter of  attorney  from  Isaac  Lee  Webster,  who,  we  must  presume,  had 
in  the  mean  time  attained  full  age.  Thus  distinctly  excluding  all 
idea  of  any  former  contract  for  the  sale  of  the  land  by  the  testator, 
as  well  as  that  of  carrying  any  such  into  effect.  Whether  John  S. 
Webster  had  any  letter  of  attorney  from  Isaac  Lee  Webster  author- 
ising him  to  make  such  a  contract,  did  not  appear  on  the  trial  of 
the  cause.  But  if  he  had,  it  appears  to  me  that  it  was  clearly  a  re- 
linquishment  of  all  former  contracts  made  by  the  testator  with  the 
plaintiff  in  error.  The  defendants  in  error  then,  if  they  meant  to 


Sept.  1834.]  OF  PENNSYLVANIA.  485 

[Smith  v.  Webster.] 

carry  into  execution  the  contract  made  with  John  S.  Webster,  their 
father  being  dead,  and  the  authority  which  John  S.  Webster  had 
under  the  letter  of  attorney  from  him  thereby  revoked,  ought  to  have 
joined  in  executing  a  deed  of  conveyance  themselves  to  the  plaintiff 
in  error  for  the  land,  showing  likewise  that  they  were  invested  with 
the  title  to  it,  instead  of  producing  a  deed  of  conveyance,  as  they 
did,  from  John  S.  Webster,  purporting  to  be  executed  by  him,  under 
an  authority  contained  in  the  will  of  John  Lee  Webster  to  do  so,  in 
order  to  carry  into  effect  an  agreement  mr.de  by  the  testator  in  his 
lifetime  with  the  plaintiff  in  error  for  the  sale  f  the  land.  It  is  not 
alleged  in  this  deed  that  the  agreement  made  by  the  testator  with 
the  plaintiff  in  error  was  in  writing ;  nor  was  t  y  evidence  given  to 
show  that  there  was  any  such  agreement  existing  in  fact,  to  author- 
ize John  S.  Webster  to  make  the  deed.  Neither  is  the  existence  of 
such  an  agreement  reconcilable  with  the  previous  conduct  of  John 
S.  Webster,  in  making  the  agreement  with  the  plaintiff  in  error 
when  he  professed  to  have  and  to  act  under  a  letter  of  attorney  from 
Isaac  Lee  Webster.  The  deed  of  conveyance  executed  by  him 
under  all  these  circumstances  must  be  regarded  as  a  nullity,  and  of 
no  efficacy  whatever  :  and  the  court  below  were  wrong  in  the  view 
which  they  took  of  this  matter  and  submitted  to  the  jury,  by  con- 
necting it  and  the  contract  which  John  S.  Webster  made  with  the 
plaintiff  in  error  at  all  with  a  contract  of  which  some  of  the  witnesses 
spoke,  and  said  to  be  made  with  the  testator  in  his  lifetime,  as  con- 
stituent parts  of  the  same  arrangement.  For,  supposing  an  agree- 
ment between  John  Lee  Webster  and  the  plaintiff  in  error  for  the 
sale  of  the  land  to  have  existed,  the  agreement  afterwards  made  by 
John  S.  Webster  with  the  plaintiff  in  error  may  well  be  considered 
a  relinquishment  of  it,  as  it  purports  to  be  made  by  John  S.  Webster 
in  an  entirely  different  character  from  that  of  the  representative  of 
John  Lee  Webster,  arid  for  and  on  behalf  of  a  different  person;  and 
at  a  time  too  when  the  land  was  in  dispute,  and  an  action  of  eject- 
ment was  pending  against  the  plaintiff  in  error,  to  recover  it  from 
him  under  a  title  altogether  adverse  to  that  under  which  the  defend- 
ants in  error  claim. 

The  fourth  error  is,  that  the  court  below  charged  the  jury  that 
the  plaintiffs  below  were  not  bound  to  tender  a  deed  of  conveyance 
before  the  institution  of  their  ejectment.  If  the  plaintiffs  below  had 
the  legal  title  in  them  to  the  land,  that  was  clearly  sufficient  at  law 
to  enable  them  to  maintain  the  action  of  ejectment ;  and  it  was  only 
on  principles  of  equity  that  the  defendant  there  could  claim  to  defend 
against  the  plaintiffs' recovery  of  the  possession  of  the  land.  Then 
what  did  equity  require  the  defendant  below  to  do  in  order  that  he 
might  be  protected  in  the  possession  of  ill  Certainly  to  pay  the 
purchase  money:  and  nothing  short  of  that,  as  it  appears  to  me,  could 
save  him.  By  the  terms  of  his  contract,  he  had  no  right  to  demand 
a  deed  of  conveyance  until  he  paid  the  purchase  money :  and  not 
having  offered  to  pay  it,  he  was  neither  in  law,  nor  yet  in  equity, 
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entitled  to  demand  a  deed  of  conveyance.  And  not  being  enti- 
tled himself  to  demand  it,  equity  could  not  interpose  to  keep  him 
in  possession  of  the  land.  A  vendee  under  an  executory  contract 
for  the  purchase  of  land,  who  has  obtained  the  possession  of  it  under 
his  agreement,  can  cnly  defend  himself  in  that  possession  in  Penn- 
sylvania, where  we  have  no  court  of  chancery,  upon  such  ground 
as  would  entitle  him  to  a  decree  of  injunction  by  a  court  of  equity 
against  his  vendor,  who  was  proceeding  by  action  of  ejectment  at 
law  to  turn  him  out  of  the  possession.  We  must  be  careful  not  to 
confound  the  vendor's  proceeding  by  action  of  ejectment  for  the 
purpose  of  enforcing  the  payment  of  the  purchase  money,  with  his 
proceeding  in  a  mere  personal  action  founded  upon  a  breach  of  the 
contract  of  sale  itself.  The  action  of  ejectment  in  such  case  is  not 
founded  upon  the  contract,  but  raiher  upon  the  legal  title  to  the 
land  still  being  in  the  plaintiff,  who  is  not  bound  by  his  contract  to 
part  with  it  until  he  shall  have  received  from  the  defendant  the 
purchase  money.  And  the  defendant  having  failed  to  pay  it  accord- 
ing to  the  terms  of  his  contract,  has  no  claim  even  in  equity  to  hold 
the  possession.  But  the  plaintiff,  if  he  means  to  proceed  by  a  per- 
sonal action  for  a  breach  of  the  contract,  as  by  covenant  or  assumpsit, 
(and  the  payment  of  the  purchase  money  and  the  making  of  the  deed 
are,  by  the  terms  of  the  contract,  to  be  considered  simultaneous  acts) 
must,  before  bringing  his  action,  execute  and  tender  a  deed  of 
conveyance  to  the  defendant. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Klingensmith  against  Bean. 

A  sale  of  real  estate  by  an  administrator,  by  authority  of  an  order  of  the 
orphan's  court,  made  after  the  term  to  which  the  order  was  returnable,  and 
confirmed  by  the  court  at  a  subsequent  term,  is  not  void  :  the  confirmation  hav- 
ing been  tantamount  to  a  continuance  of  the  order.  And  the  validity  of  such  a 
decree  by  the  orphan's  court  cannot  be  inquired  into  collaterally. 

ERROR  to  the  common  pleas  of  Mercer  county. 

This  was  an  action  of  ejectment,  brought  by  the  defendants  in 
error  as  the  heirs  of  Robert  Bean  deceased,  to  recover  a  tract  of  four 
hundred  acres  of  land.  The  defendant  admitted  that  Robert  Bean 
died  seised,  but  claimed  title  to  the  land  by  virtue  of  a  deed  from 
Joseph  Keck,  acting  administrator  of  the  intestate,  to  William  Scott, 
executed  in  pursuance  of  an  order  of  the  orphan's  court.  At  an 
adjourned  session  of  the  orphan's  court  of  Mercer  county,  held  the 
20th  of  January  1818,  on  the  petition  of  the  administrator,  the  court 
granted  an  order  to  sell  the  properly  on  the  Monday  of  the  next 
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May  court.  There  was  no  sale  on  the  day  appointed,  nor  continu- 
ance, nor  renewal  of  the  order  of  sale.  And  on  the  24th  of  Novem- 
ber 1818  the  administrator  returned  that  he  exposed  the  land  to 
sale  on  the  Monday  of  the  May  court,  in  pursuance  of  the  order,  and 
there  being  no  bidders,  he  adjourned  the  sale  to  the  18th  day  of 
August  1818,  being  the  Tuesday  of  the  August  court,  when  the 
land  was  sold  to  William  Scott  for  196  dollars,  he  being  the  highest 
and  best  bidder,  &c.;  and  praying  the  court  for  a  confirmation  of  the 
sale,  and  for  leave  to  make  a  deed.  On  the  16th  of  February  1819 
the  court,  on  motion,  affirmed  the  sale,  and  granted  leave  to  the 
purchaser  on  the  usual  terms.  Scott  conveyed  to  Klingensmith. 
The  following  errors  were  assigned  : 

1.  The  court  erred  in  charging  the  jury  that  the  sale  made  in 
August,  on  the  order  of  the  orphan's  court,  was  void. 

2.  In  charging  the  jury  that  the  confirmation  of  sale  by  the  or- 
phan's court  vested  no  title  in  the  purchaser. 

Holstein,  for  plaintiff  in  error. 

The  provision  of  the  act  of  assembly,  requiring  the  administrator 
to  bring  his  proceedings  before  the  next  court  after  sale,  is  merely 
directory.  Rahm  v.  North,  2  Yeales  118;  Snyder's  Lessee  v.  Sny- 
der,  6  Binn.  498.  Where  there  are  objections  to  the  sale  they  should 
be  made  when  the  administrator  returns  his  proceedings.  Here 
there  were  no  bidders  for  the  land  on  the  day  appointed  by  the  order 
of  the  court.  The  estate  was  benefited  by  ttie  adjournment  and 
subsequent  sale.  The  money  was  paid  by  an  innocent  purchaser, 
and  was  appropriated  to  the  payment  of  the  intestate's  debts.  The 
sale  was  fair  and  open,  and  no  one  was  injured.  Orphan's  court 
sales  are  never  characterized  by  the  utmost  regularity ;  and  for  a 
slight  and  immaterial  defect  in  the  proceedings  of  an  administrator 
an  innocent  purchaser  should  not  be  made  to  suffer.  M'Pherson  v. 
Cunliff,  1  Serg.  fy  Rawle  429 ;  Guier  v.  Kelly,  2  Binn.  299. 

Banks  and  Pearson,  for  defendants  in  error. 

Although  presumptions,  in  support  of  the  regularity  of  the  pro- 
ceedings, may  be  made  in  favour  of  what  does  not  appear,  Massinger 
v.  Kintner,  4  Binn.  103,  no  such  presumptions  can  be  made  against 
what  does  appear.  It  was  necessary  that  the  parties  should  be  regu- 
larly m  court  before  the  decree  was  made ;  otherwise  they  would 
not  be  bound  by  it.  The  administrators  are  required  to  return  their 
proceedings  to  the  next  term  of  the  court.  The  law  directs  notice 
to  be  given.  This  direction  was  not  complied  with.  If  there  was 
a  want  of  bidders,  the  fact  should  have  been  returned  to  the  court, 
and  a  new  order  of  sale  obtained.  The  order  which  they  had,  spe- 
cified the  time  and  place  of  sale.  The  administrator  has  no  autho- 
rity beyond  the  order.  He  may  adjourn  the  sale  from  day  to  day, 
but  cannot  go  beyond  the  next  court.  He  should  be  held  to  a  strict 
observance  of  the  law.  If  he  has  failed  to  make  sale  on  the  day 
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specified  in  the  order,  it  is  dead.  If  he  can  pass  over  one  court, 
where  will  he  stop  1  The  decree  of  the  orphan's  court  could  not 
give  validity  to  a  sale  which  was,  in  fact,  made  without  an  order, 
and  contrary  to  law.  Huckle  nnd  wife  v.  Phillips,  2  Serg.  fy  Rawle 
7 ;  Rohr  et  ux.  v.  Eisenhauer's  Executor,  4  Serg.  fy  Rawle.  248 ; 
M'Pherson  v.  Cunliff,  11  Serg.  <$•  Rawle  431—436;  Purd.  Dig.  406. 

Purviance,  in  reply,  was  stopped  by  the  court. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — It  is  the  usual  practice  of  the  orphan's  court  to  ap- 
point the  day  of  sale,  and  to  make  the  proceedings  of  the  adminis- 
trator returnable  to  the  next  orphan's  court.  In  such  cases  the 
administrator  begins  the  sale  on  the  day  appointed,  and  in  his  dis- 
cretion adjourns  the  sale  to  a  day  certain.  If  a  term  intervenes,  it 
is  the  practice  to  apply  to  the  court  for  a  continuance  of  the  order. 
But  although  this  is  the  usual  practice,  it  is  not  universal.  There 
is  nothing  in  the  act  of  1794  which  directs  this  mode,  nor  is  there 
any  thing  which  prevents  the  court,  for  reasons  of  which  they  are 
the  competent  judges,  to  adopt  a  different  course.  The  order  is  not 
a  returnable  writ,  and,  in  Rham  v.  North,  2  Yeates  118,  the  court 
say  that  the  words  of  the  law  appear  to  be  directory  only,  and  they 
can  see  no  good  reason  why  a  regular  fair  sale  may  not  be  returned 
at  another  court.  The  court  not  only  have  the  power,  but  justice 
to  the  creditors  and  heirs  sometimes  requires  this  course  to  be  pur- 
sued, as  in  the  present  instance,  where  the  petition  was  presented  in 
January,  and  where  it  was  plainly  the  interest  of  all  parties  that  the 
sale  should  be  deferred  until  the  ensuing  spring,  when  purchasers 
would  be  able  to  view  the  premises  and  judge  of  the  quality  of  the 
soil.  In  Rham  v.  North  it  is  said,  that  under  an  order  of  the  orphans 
court  empowering  an  administrator  to  sell  lands,  he  should  begin 
the  sale  on  the  day  affixed  by  the  court,  and  may  afterwards  adjourn 
it,  but  not  beyond  the  day  of  the  succeeding  court.  I  do  not  see 
any  good  reason  for  the  restriction,  and  I  am  inclined  to  believe  that 
the  practice  has  been  otherwise,  although  it  has  been  usual  to  sanc- 
tion the  proceedings  of  the  administrator  by  an  application  to  the 
court,  in  which  the  facts  are  stated  for  a  continuance  of  the  order. 
The  orphan's  court  have  always  exercised  a  superintending  power 
over  such  proceedings,  and  as  long  as  this  is  faithfully  done,  I  can- 
not see  the  danger  of  abuse  by  a  liberal  extension  of  time  to  the 
administrator  to  effect  a  sale.  Although  here  the  order  was  not 
continued,  yet  the  facts  were  truly  represented  by  the  administrator 
to  the  court  in  the  return,  and  have  been  sanctioned  by  them.  A 
subsequent  recognition  of  the  act  of  the  administrator  is  tantamount 
to  a  continuance  of  the  order,  and  equally  available  to  protect  the 
interest  of  parties.  There  was  no  surprise,  no  misrepresentation,  no 
fraud.  All  that  the  act  of  1794  requires  is,  that  the  administrator 
who  makes  the  sale  shall  bring  his  proceedings  to  the  next  orphan's 
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court  after  the  sale  is  made,  and  in  ihis  respect  the  directions  of  the 
act  were  literally  pursued.  If,  then,  this  case  were  before  us  on  an 
appeal,  it  might  be  questionable  whether  it  would  not  be  our  duty 
to  affirm  the  sale,  as  it  appears  to  have  been  a  fair  regular  sale  for 
full  value.  But  however  this  might  be,  yet  it  is  plain  that  the  pro- 
ceedings were  but  irregular  and  not  void,  and  this  brings  me  to  the 
second  question. 

The  cases  of  Massinger  v.  Kintner,  4  Binn.  97;  and  the  Lessee  of 
Snyder  v.  Snyder,  6  Binn.  498,  have  given  rise  to  an  opinion  that 
the  decree  of  the  orphan's  court  may  be  examined  collaterally  in  an 
action  of  ejectment.  But.  although  these  cases,  if  attentively  exa- 
mined, do  not  establish  the  doctrine,  yet  this  point  is  put  beyond  all 
doubt  by  subsequent  decisions.  A  decree  of  an  orphan's  court  is 
placed  on  the  same  footing  as  a  judgment  of  a  court  of  common  law  : 
for  this  principle  I  refer  generally  to  M'Pherson  v.  Cunliff,  11  Serg. 
fy  Rawle  433  ;  The  Orphan's  Court  v.  Graff,  14  Serg.  fy  Rawle  182; 
Blunt  v.  Darrach,  decided  by  Judge  Washington,  and  reported  in  4 
Wash.  C.  C.  Rep.  657;  and  App's  Executors  v.  Dreisbach,  2  Rawle 
287.  A  judgment  of  a  court  of  competent  jurisdiction  directly  upon 
the  point,  is  conclusive  between  the  same  parties  or  their  privies,  upon 
the  same  matter  coming  directly  in  question  in  another  court  of  con- 
current jurisdiction  ;  and  this  rule  is  founded  upon  considerations  as 
well  of  abstract  justice  as  of  public  policy.  The  court  of  common 
pleas  assimilate  this  to  the  case  of  a  sale  of  a  sheriff  without  a  vendi- 
tioni  exponas,  which  is  void  :  but  I  should  think  it  should  rather  be 
likened  to  a  decree  of  a  court  of  chancery,  and  this  in  fact  it  was  in 
M'Pherson  v.  Cunliff,  before  cited.  It  is  well  settled,  as  regards  that 
court,  that  you  cannot  go  behind  the  decree  to  examine  the  regu- 
larity of  the  proceedings;  and  this  whether  the  irregularity  appears 
on  the  face  of  the  proceedings  or  not.  The  injustice  of  this  case  is 
most  manifest.  The  property  was  sold  for  a  full  price,  which  went 
to  the  payment  of  the  debts  of  the  intestate.  The  sale  received  the 
sanction  of  a  court  of  competent  jurisdiction,  whose  peculiar  duty  it 
is  to  protect  the  interests  of  minors.  The  heirs  of  the  intestate  now 
seek  to  recover  the  property  from  the  purchaser  without  payment  of 
the  purchase  money,  or  a  reimbursement  of  money  expended  in  im- 
provements. 
Judgment  reversed. 


n. — 3  M 
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Compher  against  Anawalt. 

Upon  a  writ  of  error  to  remove  a  judgment  upon  a  scire  facias,  the  court  will 
not  examine  the  regularity  of  the  original  judgment,  which  had  been  obtained 
more  than  seven  years  before. 

A  judgment  upon  a  scire  facias  after  two  returns  of  "  nihil,"  is  warranted  by 
a  long  established  practice,  and  the  refusal  of  the  court  to  open  it  is  not  the 
subject  of  error.  But  in  a  case  of  manifest  injustice,  the  supreme  court  will  per- 
mit a  writ  of  error  to  be  withdrawn,  to  afford  the  common  pleas  an  opportunity 
to  open  it. 

ERROR  to  the  common  pleas  of  Somerset  county. 

This  suit  was  originally  brought  by  John  Anawalt  in  1819  against 
David  Reily  and  William  Compher  the  plaintiffin  error.  The  writ, 
which  was  a  capias,  was  returned  "  cepi  corpus  and  bail  bond  as  to 
David  Reily  only"  There  was  no  service  on  Compher;  but  there 
was  a  general  appearance  by  an  attorney,  whose  name  was  marked 
on  the  margin  of  the  docket  opposite  both  defendants.  On  the  10th 
of  March  1819  the  cause  was  referred  by  the  plaintiff  below,  who, 
together  with  Reily,  chose  arbitrators,  who  filed  an  award  of  95  dol- 
lars with  costs  of  suit  in  favour  of  the  plaintiff,  from  which  Reily 
appealed  in  May  1819.  No  further  proceedings  seem  to  have  taken 
place  until  June  term  1829,  when  a  scire  facias  was  issued  to  revive 
judgment  against  Compher,  in  which  the  administrators  of  Anawalt 
were  substituted.  This  scire  facias  was  returned  nihil.  At  August 
term  1829  an  alias  scire  facias  to  revive  judgment  against  Compher 
was  issued,  which  was  also  returned  nihil.  On  this  alias  scire  facias 
the  name  of  the  same  attorney  was  marked  for  the  defendant,  and 
judgment  was  rendered  in  September  1829  for  153  dollars  99  cents; 
upon  which  a  fieri  facias  issued  at  November  term  1829,  and  was 
returned  nulla  bona.  A  testatum  fieri  facias  then  issued  at  April  term 
1832  to  Bedford  county,  the  residence  of  Compher,  and  his  goods 
were  levied  upon,  which  was  the  first  notice  he  ever  had  of  the  pro- 
ceedings against  him.  Motions  were  then  made  by  attorneys,  em- 
ployed by  him  for  the  purpose,  for  rules,  respectively,  to  show  cause 
why  the  judgment  against  him,  together  with  all  subsequent  pro- 
ceedings, should  not  be  set  aside  at  the  cost  of  the  plaintiff,  and  why 
the  judgment  should  notbe  opened  and  the  defendantletintoadefence 
on  t he  plea  of  nul  tiel  record.  Along  with  these  motions  were  pre- 
sented the  affidavits  of  A.  B.  Fleming,  the  attorney  whose  appear- 
ance was  marked  in  the  original  suit,  and  of  Compher.  The  affidavit 
of  the  attomey  set  forth  that  he  was  employed  by  Reily;  that  he 
attended  before  the  arbitrators  and  that  Compher  was  not  present; 
that  he  had  no  recollection  of  being  employed  or  spoken  to  by  any 
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other  than  Reily,  who  did  not  limit  the  request  to  himself,  but  re- 
quired (he  attorney's  services  without  any  modification.  The  affidavit 
of  Compher  stated  that  the  first  notice  lie  had  was  when  the  testatum 
execution  was  levied  on  his  goods;  that  he  had  not  until  then  any 
knowledge  of  the  judgment  and  suit  in  Somerset  county;  that  he 
never  spoke  to  or  employed  any  attorney  to  appear  for  him  in  such 
suit;  that  he  owed  the  plaintiff  nothing,  and  had  a  just  and  legal 
defence.  Notwithstanding  these  affidavits  the  rules  were  discharged 
by  the  court  below. 

The  following  errors  were  assigned  : 

1.  The  court  erred  in  considering  the  original  judgment  as  a  judg- 
ment against  William  Compher,  and  in  rendering  judgment  in  the 
scire  facias  against  him. 

2.  The  court  erred  in  refusing  to  open  the  judgment  on  the  scire 
facias,  so  as  to  let  the  defendant  into  a  defence  on  the  plea  of  nultiel 
record. 

W.  R.  Smith,  for  plaintiff  in  error. 

There  was  no  service  on  Compher.  The  first  notice  he  had  was 
tli«  testatum  fieri  facias,  thirteen  years  after  the  institution  of  the  suit. 
There  was  no  declaration.  There  was  no  legal  evidence  of  an 
appearance  for  him.  The  mere  entry  of  the  attorney's  name  on  the 
docket  is  not  sufficient.  It  is  true  there  are  two  cases  in  which  it 
was  decided  that  such  entry  would  bind  a  client,  but  under  very 
special  circumstances.  M'Cullough  v.  Guetner,  1  Sinn.  214;  Scott 
v.  Israel,  2  Binn.  145.  Where  an  attorney  appears  specially  for  one 
defendant,  in  a  suit  against  two,  and  afterwards  as  attorney  for  the 
defendant  acknowledges  judgment  in  favour  of  the  plaintiff,  the 
judgment  is  good  only  against  the  defendant  for  whom  he  appeared. 
Kimmel  et  al.  v.  Kimmel,  5  Serg.  <£•  Rawle  294.  Entering  an 
attorney's  name  on  the  margin  of  the  docket  is  not  a  sufficient  ap- 
pearance for  the  defendant,  when  by  the  practice  of  the  court  the 
appearance  must  be  entered  on  the  docket.  Forsyth's  Administrators 
v.  Waldron,  13  Serg.  $•  Rawle  164.  In  King  et  al.  v.  The  Bank  of 
Gettysburgh,  2  Rawle  197,  a  doubt  is  expressed  whether  the  mere 
entry  of  an  attorney's  appearance  on  the  margin  of  the  docket  is 
sufficient.  In  1  Salk.  86,  88,  it  was  held  that  if  an  attorney 
who  has  appeared  without  authority  be  irresponsible,  the  judgment 
will  be  set  aside.  Relief  can  be  granted  by  this  court.  1  Liv.  198  ; 
7  Crunch  436 ;  9  Johns.  253.  In  general,  the  acts  of  an  attorney 
bind  his  client ;  but  he  is  still  subjected  to  the  control  of  the  court, 
and  deeds  of  oppression  will  not  receive  their  sanction.  Coxe  et  al. 
v.  Nicholls,  2  Yeates  546.  The  party  will  be  let  into  a  defence  on  the 
merits.  6  Johns.  127,  129,  131,  132,  296,  328.  A  judgment  takes 
date  from  the  report  of  arbitrators  ;  and  where  the  submission  is  by 
one  defendant  served,  the  judgment  does  not  bind  the  other  defend- 
ants not  served,  although  there  be  a  general  appearance  by  an  attor- 
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ney.     Erdman  el  al.  v.  Siahlnecker,  12  Serg.  fy  Rawle  325  ;  Stude- 
1  Kicker  et  al.  «.  Moore,  3  JJinn.  124. 

Forward,  for  defendants  in  error. 

There  can  be  no  question  raised  as  to  the  original  judgment,  to 
which  a  writ  of  error  does  not  He,  as  seven  years  have  ehipsed  since 
its  rendition.  The  affidavits  produced  have  nothing  to  do  with  the 
case.  It  is  evident  from  the  record  that  the  attorney  appeared  for 
both.  The  entry  of  his  name  on  the  docket  is  sufficient.  A  scire 
facias  is  now  before  this  court,  in  which  judgment  was  regularly 
entered.  This  court  cannot  go  behind  the  scire  facias,  and  inquire 
into  the  regularity  of  the  proceedings.  How  then  can  it  interfere  1 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — This  writ  of  error  brings  up  singly  the  judgment 
on  the  scire  facias  against  Compher,  at  the  suit  of  the  administrators 
of  Anawalt.  It  does  not  profess  to  remove  from  the  court  below  the 
original  judgment ;  nor,  indeed,  could  a  writ  of  error  issue  for  that 
purpose,  as  more  than  seven  years  had  elapsed  from  the  rendition  of 
the  judgment.  The  only  question,  therefore,  is,  whether  the  judg- 
ment in  the  scire  facias  is  erroneous  ;  and  it  clearly  is  not  so  on  its 
face,  having  been  entered  after  the  return  of  two  nihils,  which,  by 
long  established  practice,  warrants  a  judgment;  though,  it  must  be 
confessed,  it  is  a  practice  liable  to  abuse.  The  refusal  of  the  court 
below  to  open  this  judgment,  was  a  matter  resting  in  their  discretion, 
and  not  assignable  for  error. 

If  we  were  at  liberty  to  look  behind  the  scire  facias,  and  examine 
the  original  judgment,  there  is  nothing  apparent  on  the  record 
which  would  enable  this  court  to  declare  that  there  was  no  judg- 
ment against  Compher.  There  was  a  general  appearance  by  the 
attorney  marked  on  the  docket,  opposite  both  defendants,  and  the 
subsequent  proceedings,  as  far  as  the  award,  went  on  without  dis- 
criminating between  them.  The  case  of  Erdman  ».  Stahlnecker, 
12  Serg.  <£•  Rawle  325,  has  been  relied  on  by  the  plaintiff  in  error 
as  an  authority  to  take  the  case  out  of  the  operation  of  the  rule,  that 
a  general  appearance  by  attorney  is  an  appearance  for  both  defend- 
ants, as  well  the  one  who  is  not  served  with  process,  as  the  one  who 
is.  But  the  striking  feature  of  that  case  was,  that  although  there 
was  a  general  appearance,  yet  the  plaintiff,  by  his  declaration,  had 
excluded  from  the  suit  the  defendant,  who  was  not  served  with  pro- 
cess, by  the  use  of  what,  in  our  practice,  is  a  substitute  for  the 
English  proceeding  of  civil  outlawry.  In  the  present  case  no  norr. 
was  filed,  the  case  occurring  before  the  act  of  1820,  which  required 
a  declaration  to  be  filed  by  the  plaintiff  before  he  takes  out  a  rule  of 
arbitration.  Looking  at  the  case  therefore  as  a  court  of  error,  it  is 
beyond  our  power  to  grant  relief. 

The  case,  however,  as  it  siandsin  the  court  below,  appears  fraught 
with  the  most  striking  injustice  to  Compher.  The  sheriff  comes  to 
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him  in  1832,  at  his  residence  in  Bedford  county,  with  executions  for 
a  considerable  sum  of  money,  issued  out  of  the  court  of  common 
pleas  of  Somerset  county,  and  levies  on  his  goods.  He  then  learns 
for  the  first  time  that  a  suit  had  been  brought  against  him  and  an- 
other person  in  that  court  in  the  year  1819  ;  that  in  consequence  of 
the  entry  without  his  direction  or  knowledge,  by  an  attorney  of  the 
court,  of  his  name  on  the  margin  of  the  docket,  he  was  made  a  party 
to  the  suit,  a  rule  of  arbitration  entered,  and  an  award  and  judgment 
obtained  against  him  ;  that  this  judgment,  after  having  slept  ten 
years,  was  revived  by  two  scire  faciases  of  which  he  had  no  notice, 
and  he  is  now  apprised  that  he  must  pay  a  large  sum  of  money  or 
submit  to  the  seizure  and  sale  of  his  goods  ;  he  at  the  same  time 
being  willing  to  make  oath  that  he  owes  nothing  to  the  plaintiff  in 
the  suit.  Such  is  ihe  case  which  appears  on  the  affidavits  of  Com- 
pher, and  also  of  Fleming  the  attorney :  and  if  the  facts  stated  in 
the  affidavits  are  made  out  to  the  satisfaction  of  the  court  below, 
they  imperiously  demand  the  interference  of  that  court.  Of  its 
power  to  grant  relief  in  the  case  there  can  be  no  doubt.  It  is  true 
that  an  attorney  being  an  officer  of  the  court,  his  acts  are  to  be 
deemed  the  acts  of  the  party  for  whom,  in  the  course  of  legal  pro- 
ceedings, he  assumes  to  appear.  But  the  meaning  of  this  rule  merely 
is,  that  the  acts  of  the  attorney  will  be  deemed  regular  though  a 
want  of  authority  be  subsequently  shown.  The  court  will,  notwith- 
standing, in  every  case  interpose  and  grant  relief,  so  far  as  it  can  be 
done  without  injury  to  the  other  party.  In  Coxe  v.  Nicholls,  2  Yeates 
546,  in  this  court,  an  amicable  action  had  been  entered  and  judg- 
ment confessed  by  an  attorney  who  afterwards  absconded.  On  the 
defendant's  affidavit,  that  he  had  never  employed  the  attorney,  and 
that  the  first  notice  he  had  of  the  proceedings  was  by  a  note  from 
one  of  the  plaintiffs  some  time  after  the  date  of  the  judgment ;  the 
court,  though  there  was  a  counter  affidavit  by  the  plaintiff,  allowed 
the  judgment  to  stand  as  a  security,  and  permitted  the  defendant 
to  contest  the  demand  in  point  of  law.  The  same  principle  has  been 
since  adopted  in  New  York,  in  the  case  of  Denton  v.  Noyes,  6  Johns. 
Rep.  296,  where  the  subject  is  thoroughly  examined  by  Chief  Jus- 
tice Kent,  and  all  the  cases  reviewed.  There  an  attorney  appeared 
for  a  defendant  against  whom  a  writ  had  been  issued  and  not  served, 
and  without  the  defendant's  authority  confessed  a  judgment.  "I 
am  disposed,"  said  the  chief  justice,  "  to  prevent  all  possible  injury 
to  the  defendant,  and  at  the  same  time  to  save  the  plaintiffs  from 
harm.  This  can  be  done  only  by  preserving  the  lien,  which  the 
plaintiffs  have  acquired  by  their  judgment,  and  by  giving  the  de- 
fendant an  opportunity  to  plead,  if  he  has  any  plea  to  make,  to  the 
merits."  In  the  case  of  Brooke  v.  decided  at  Phila- 

delphia at  the  last  term  of  this  court,  an  attorney,  by  the  direction 
of  one  defendant,  in  a  suit  against  two,  appeared  and  acted  for  both. 
It  was  discovered  soon  after  that  the  direction  was  without  authority  ; 
and  the  court  of  common  pleas,  on  the  application  of  the  attorney 
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and  proof,  allowed  the  original  appearance  for  both  to  be  amended, 
by  restricting  it  to  a  special  appearance  for  one,  and  this  court  re- 
lieved the  injured  party  from  an  awzud  and  execution  against  him. 

So  strongly  impressed  is  this  court  with  the  propriety  and  justice 
of  granting  such  relief  to  the  plaint  ill"  in  error  in  this  case,  that  he  is 
permitted  to  withdraw  his  writ  of  error,  in  order  that  he  may  make 
application  to  the  court  below  for  that  purpose. 

The  other  case  between  the  same  parlies  stands  on  a  similar 
footing  with  the  present,  and  the  same  order  is  also  made  in  it. 

Judgment  stayed,  with  leave  to  plaintiff  in  error  to  withdraw  his 
writ  of  error. 


Swayze  against  Ormsby. 

In  the  trial  of  an  action  of  partition,  evidence  of  ouster  is  for  the  jury,  not 
for  the  court :  and  it  is  error  to  charge  the  jury  that  there  was  no  legal  or  actual 
possession  shown  in  the  plaintiffs,  and  that  they  therefore  could  not  recover. 

WRIT  of  error  to  the  court  of  common  pleas  of  JIUeghany  county. 

This  was  an  action  of  partition  brought  by  Gabriel  Swayze  and 
Mary  his  wife,  formerly  Mary  Ormsby,  against  Oliver  Ormsby 
and  Sydney  Gregg,  by  Neville  B.  Craig,  the  committee  of  her  per- 
son and  estate. 

On  the  trial  of  the  cause,  the  point  was  submitted  by  the  counsel 
of  the  plaintiffs  to  the  court  below  : 

"That  an  actual  ouster  must  be  proved;  and  whether  there  is 
such  ouster  or  not,  is  a  question  for  the  jury." 

On  this  point  the  court  charged  as  follows :  "  In  the  present  case 
there  is  not  only  evidence  from  which  the  jury  may  presume  an 
ouster,  but  the  circumstances  of  the  case  are  such  as  induce  me  to 
say  to  the  jury  that  there  has  been  no  legal  or  actual  possession 
shown  in  the  plaintiffs,  and  that  therefore  they  cannot  recover." 

This  opinion  was  assigned  for  error. 

Fetterman  and  Forward,  for  plaintiffs  in  error,  contended,  that  the 
points  submitted  on  behalf  of  the  plaintiffs  to  the  court  below,  should 
have  been  fairly  answered.  But  the  charge  of  the  court  was  of  a 
binding  character,  and  was  therefore  erroneous.  The  question  of 
ouster  or  no  ouster  was  one  on  which  it  was  the  province  of  the  jury 
to  decide.  Jones  v.  Wildes,  8  Serg.  fy  Rawle  150;  Childertson  et 
al.  v.  Hammon,  Assignee  of  Rosenberger,  9  Serg.  <$•  Rawle  68 ; 
Sampson  v.  Sampson  et  al.,  4  Serg.  fy  Rawle  329  ;  Larkin  v.  Mann 
et  al.,  2  Paige's  Ch.  Rep.  28 ;  Wilkin  et  al.  c.  Wilkin,  1  Johns.  Ch. 
Rep.  117. 
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Watts,  for  defendants  in  error,  cited,  Martin  v.  Martin,  17  Serg.  fy 
Rawle  433. 

PER  CURIAM. — The  effect  of  the  evidence  was  for  the  jury,  and 
not  for  the  court.  But  the  instruction  that  the  circumstances  of 
the  case  were  such  as  to  induce  the  court  to  say  that  there  has  been 
no  legal  or  actual  possession  shown  in  the  plaintiffs,  and  that  they 
cannot  therefore  recover,  was  a  binding  direction  in  matters  of  fact. 
The  conclusion  indicated  might  have  been  proper,  if  drawn  by  the 
jury  ;  and  as  the  exception  points  to  the  assumption  of  the  powers  of 
I  he  jury  by  the  court,  we  intimate  no  opinion  on  the  principles  in- 
volved in  the  action. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Chambers  against  Wilson. 

"  I  give  and  devise  to  any  one  of  my  brothers'  or  sisters'  children  that  shall 
or  may  come  from  Ireland  first,  with  all  the  benefits  thereof,  or  that  may  arise 
therefrom,  to  hold  to  his  or  her  heirs  and  assigns  for  ever,  if  so  be  they  shall  or 
do  come  within  the  term  of  six  years  after  they  shall  get  lawful  word  hereof  by 
writing :  for  which  cause  I  do  enjoin  upon  my  aforesaid  wife  Martha,  her  heirs 
and  assigns,  to  use  all  possible  diligence  to  communicate  unto  my  aforesaid  bro- 
thers' and  sisters'  children  the  import  of  this  my  will,  as  soon  as  a  declaration 
of  peace  shall  be  between  Europe  and  America ;  provided  also  that  all  taxes 
that  shall  become  due  on  the  land  shall  be  paid  annually  by  my  aforesaid  wife 
Martha,  her  heirs  and  assigns,  during  the  aforesaid  term,  or  until  the  coming  of 
the  aforesaid  heir ;  and  if  so  be,  no  one  of  the  aforesaid  brothers'  and  sisters' 
children  doth  come  within  the  abovementioned  time  to  inherit  the  said  land, 
then  in  such  case  I  do  give  and  devise  the  aforesaid  land  in  manner  and  form, 
following:  that  it  shall  be  divided  into  three  equal  parts;  the  first  I  give  to  my 
grandson  John  Irwin  Wilson;  the  second  unto  my  stepson  William  Wilson; 
and  the  third  part  unto  my  stepson  Joseph  Wilson,  with  all  the  benefits  thereof, 
to  hold  to  them,  their  heirs  and  assigns  for  ever."  Held,  that  this  is  an  execu- 
tory devise  ;  and  there  being  no  disposition  made  of  the  freehold,  it  descends  to 
the  heirs  at  law  until  the  condition  be  complied  with. 

A  purchaser  from  a  devisee,  who,  by  the  will,  was  bound  to  pay  the  taxes  of 
a  certain  tract  of  land,  can  derive  no  title  from  a  sale  by  the  treasurer  of  the 
same  land  as  unseated,  for  the  non  payment  of  the  taxes. 

ERROR  to  the  common  pleas  of  Beaver  county. 

This  was  an  action  of  ejectment  brought  by  the  sons  and  heirs  at 
law  of  William  Wilson  deceased,  who  was  one  of  the  devisees  of 
Robert  Irwin  deceased,  to  recover  from  James  Chambers  the  plain- 
tiff in-^rror,  one  hundred  acres  of  land,  being  part  of  lot  No.  1740,  in 
ihe  first  district  of  donation  lands.  The  following  extract  from  the 
will  of  Robert  Irwin  contains  all  that  is  material  to  the  case.  After 
a  bequest  of  personal  property  to  his  wife,  the  testator  proceeds :  "  I 
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further  give  and  devise  to  my  wife  Martha  Irwin  one  hundred  acres, 
with  the  allowance  of  land,  being  the  east  end  of  lot  No.  1740,  lying 
in  the  first  donation  district,  bounded  cast  by  lot  81,  &c.  with  all  the 
benefits  that  may  arise  therefrom,  to  hold  to  her  the  said  Martha  Ir- 
win, her  heirs  and  assigns  foe  ever.  And  further,  1  give  and  devise 
the  remainder  of  the  aforesaid  lot  1740,  being  one  hundred  acres 
more  or  less  (describing  it),  to  any  one  of  my  brothers'  or  sisters'  chil- 
dren that  shall  or  may  come  from  Ireland  first,  with  all  the  benefits 
thereof,  or  that  may  arise  therefrom,  to  hold  to  his  or  her  heirs  and 
assigns  forever,  if  so  be  they  shall  or  do  come  within  the  term  of  six 
years  after  they  shall  get  lawful  word  hereof  by  writing;  for  which 
cause  I  do  enjoin  upon  my  aforesaid  wife  Martha  Irwin,  her  heirs 
and  assigns,  to  use  all  possible  diligence  to  communicate  unto  my 
aforesaid  brothers'  and  sisters'  children  the  import  of  this  my  will  as 
soon  as  a  declaration  of  peace  shall  be  between  Europe  and  America, 
provided  also  that  all  taxes  that  shall  become  due  on  the  division 
last  prescribed  be  paid  annually  by  my  aforesaid  wife  Martha,  her 
heirs  and  assigns,  during  the  aforesaid  time,  or  until  the  coming  of 
the  aforesaid  heir ;  and  if  so  be  no  one  of  the  aforesaid  brothers'  and 
sisters'  children  doth  come  within  the  above  mentioned  time  to  in- 
herit the  last  mentioned  part  of  said  land,  then  in  such  case  I  do  give 
and  devise  the  aforesaid  last  mentioned  part  in  manner  and  form  fol- 
lowing :  that  it  shall  be  divided  into  three  equal  parts ;  the  first  I  give 
unto  my  grandson  John  Irwin  Wilson;  the  second  unto  my  stepson 
William  Wilson,  and  the  third  part  unto  my  stepson  Joseph  Wilson, 
with  all  the  benefits  thereof,  or  that  may  arise  therefrom,  to  hold 
unto  the  said  John  Irwin  Wilson,  William  Wilson  and  Joseph  Wil- 
son, each,  their  heirs  and  assigns  for  ever.**  The  testator  further 
appoints  his  wife  executrix,  and  her  son  James  Wilson  executor  of 
his  will.  He  also  gives  directions  in  the  will  for  sending  letters  to 
his  heirs,  county  Down,  parish  Gervoughy,  near  M'Kay's  bridge,  Ire- 
land, David  Irwin,  David  Cooper. 

The  will  is  dated  31st of  August  1813,  and  was  proved  on  the  llth 
of  November  1813.  It  is  a  matter  of  history  that  peace  was  con- 
cluded in  February  1815. 

There  was  also  in  evidence  a  deed  dated  the  2d  of  July  1817  from 
Martha  Irwin  to  Joseph  Wilson  for  the  whole  tract,  as  well  the  one 
hundred  acres  devised  to  her  by  the  will,  as  the  remainder  of  the 
tract;  all  which  she  undertook  to  convey  as  executrix,  with  a  gene- 
ral warranty,  for  the  consideration  of  1200  dollars. 

A  deed  from  Joseph  Wilson  and  wife  for  the  same  tract  to  Joseph 
Wilson,  dated  the  5th  of  April  1819;  and  a  deed  from  James  Wilson 
to  the  defendant  James  Chambers,  dated  19th  of  October  1819. 

It  also  appeared  in  evidence  that  the  one  hundred  acres,  when  in 
the  possession  of  the  defendant,  were  sold  for  taxes,  and  that  the  de- 
fendant became  the  purchaser,  and  obtained  a  treasurer's  deed  on  the 
30th  of  August  1826. 

The  plaintiffs  offered  James  Wilson  as  a  witness  to  prove  that  he 
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applied  to  Thomas  Henry  to  write  a  letter  directed  to  David  Jrwin  and 
David  Cooper,  and  that  Henry  did  write  a  letter  giving  notice  to  the  de- 
visees in  Ireland  of  their  interest  under  the  will  of  Robert  Irwin  de- 
ceased, of  which  letter  no  copy  was  kept,  but  the  contents  of  which  it 
was  proposed  to  prove  by  the  witness.  To  this  admission  of  the  testi- 
mony thus  offered  the  defendant's  counsel  objected.  The  objection  was 
overruled  by  the  court,  and  the  witness  was  admitted,  who  then  tes- 
tified that  after  Judge  Henry  had  written  the  letter  the  witness  put 
it  into  the  postoffice  and  paid  the  postage  to  New  York,  in  the  fall 
of  1825.  The  witness  did  not  recollect  the  words  of  the  letter,  but 
stated  that  the  substance  of  it  was  about  the  piece  of  land  being  left 
to  the  heirs  of  Robert  Irwin.  It  was  the  neglect  of  the  widow  that 
notice  was  not  given  till  1825.  To  this  evidence  the  defendant's 
counsel  excepted. 

Judge  Henry  also  testified  that  he  wrote  the  letter  in  1825.  It 
was  his  impression  that  something,  but  he  was  unable  to  recollect 
exactly  what,  was  said  about  a  given  period  in  which  the  devisees  in 
Ireland  were  to  come  over.  Whether  the  will  was  before  him  or  not 
when  he  wrote,  he  did  not  remember. 

The  following  were  the  only  errors  assigned  that  are  embraced  in 
the  opinion  of  this  court. 

1.  The  court  erred  in  receiving  parol  evidence  of  the  contents  of 
the  letter  said  to  have  been  written  in  the  year  1825,  and  put  into 
the  postoffice,  giving  notice  to  the  devisees,  living  in  Ireland,  of  the 
devise  in  their  favour  in  the  will  of  Robert  Irwin  deceased,  without 
the  production  of  either  the  original  or  copy  of  said  letter. 

2.  The  court  erred  in  their  charge  in  stating  that  the  construction 
put  upon  the  will  was,  that  the  six  years  were  to  be  calculated  from 
the  time  of  giving  notice,  and  that  if  notice  was  given,  although  ten 
years  after  peace  was  declared,  and  none  of  the  children  of  the  bro- 
thers or  sisters  of  the  testator  came  within  six  years  afterwards  to 
claim  and  take  the  devise,  then  the  devise  over  to  the  plaintiffs 
would  take  effect. 

5.  The  court  erred  in  stating  to  the  jury  that  James  Chambers, 
the  defendant,  having  derived  his  title  from  Martha  Irwin,  was 
bound  by  the  will  to  pay  the  taxes  on  the  land  in  dispute,  until  no- 
tice was  given  agreeably  to  the  will,  and  until  some  one  of  the  bro- 
thers' and  sisters'  children  came  to  accept  and  claim  the  devise  within 
six  years,  and  that  having  notice  by  his  title  of  the  provision,  he 
was  bound  by  it,  and  would  derive  no  title  by  his  purchase  at  trea- 
surer's sale,  and  was  not  entitled  to  recover  the  value  of  the  improve- 
ments made  on  the  land. 

Shannon,  for  plaintiff  in  error. 

The  testator  enjoined  it  upon  his  executrix  to  give  notice  to  the 
devisees  in  Ireland  as  soon  as  possible  after  the  conclusion  of  the 
war.  But  no  attempt  to  comply  with  this  requisition  in  the  will  was 
made  until  1825.  There  was  no  evidence  of  service  of  the  notice 
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then  pretended  to  be  given.  The  postage  of  the  letter  was  only  paid 
to  New  York,  where  additional  postage  should  have  been  paid  to 
secure  its  transmission  to  Ireland.  The  loose  declarations  of  the 
witness  as  to  the  contents  of  the  letter  should  not  have  been  admit- 
ted. Nothing  short  of  the  original  or  a  copy  should  have  been  re- 
ceived. Altogether,  the  notice  was  insufficient.  Patton's  Admin- 
istrators v.  Craig's  Administrators,  7  Serg.  fy  Rawle  116 ;  Eisenhart 
et  al.  v.  Slaymaker,  14  Serg.  fy  Rawle  156.  The  notice  being  in- 
sufficient, the  condition  precedent  failed,  on  the  performance  of  which 
only  could  the  devise  over  to  the  heirs  of  Wilson  take  effect.  As  to 
the  payment  of  taxes,  this  was  devolved  as  a  personal  duty  upon 
the  widow  and  her  heirs.  They  were  bound  to  pay  the  taxes,  which 
not  being  paid,  the  land  was  liable  to  be  sold. 

Jlgnew,  for  defendants  in  error. 

The  first  exception  was  to  the  admission  of  Wilson's  testimony, 
and  not  to  its  effect,  which  was  a  matter  for  the  determination  of  the 
jury.  On  whom  could  the  notice  be  served  1  The  persons  to  whom 
the  letter  was  directed  were  not  parties  to  the  suit.  The  circum- 
stances were  equivalent  to  proof  of  the  loss  of  the  letter,  which  justi- 
fied the  admission  of  evidence  to  prove  its  contents.  The  duty  of 
paying  taxes  clearly  devolved  on  the  defendant  below. 

H.  M.  Watts,  in  reply. 

First  error.  The  title  of  the  plaintiffs  to  the  estate  in  controversy 
can  be  viewed  in  no  other  light  than  that  of  an  executory  devise, 
limited  to  take  effect  upon  the  failure  of  a  condition  precedent ;  the 
character  of  that  condition  to  be  determined  by  a  judicial  construc- 
tion of  the  will  of  Robert  Irwin — the  performance  of  it,  or  a  failure 
to  perform,  by  the  evidence  on  the  record.  The  testator,  reposing 
special  confidence  in  his  wife,  enjoined  it  upon  her  to  communicate 
the  import  of  his  will  to  the  children  of  his  brothers  and  sisters  in  Ire- 
land ;  who,  being  the  nearest  his  heart,  were  made  the  objects  of  his 
bounty.  This  was  to  be  done  in  writing,  with  all  possible  diligence, 
after  the  cessation  of  hostilities  between  the  United  States  and  Great 
Britain.  The  testator  died  in  1813.  Peace  was  concluded  in  Febru- 
ary 1815.  No  effort  was  made  by  the  widow  to  communicate  the 
intelligence  until  1825.  Then  a  letter  is  proved  to  have  been  mailed 
at  Beaver,  written  by  Thomas  Henry,  Esq.  But  there  is  no  evi- 
dence of  its  containing  the  substance  of  the  will— of  its  having  reached 
a  sea-port — of  its  being  shipped — or  of  its  receipt  by  the  person  to 
whom  it  was  addressed.  Neither  actual  nor  implied  notice  has  been 
given.  From  the  use  of  the  phrases  " possible  diligence"  and  "get 
lawful  word,"  it  is  apparent  that  the  testator  did  not  intend  an  inte- 
rest should  vest  in  any  other  than  one  of  his  nephews  or  nieces  in 
Ireland,  until  it  was  proved  that  six  years  had  elapsed  since  they 
had  received  intelligence  of  the  offer  he  made  them.  Martha  Irwin 
(the  widow  and  executrix)  had  an  interest  in  withholding  the  informa- 
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tion,  the  plaintiffs  being  her  children  by  a  former  husband.  Her 
conduct  in  relation  to  this  estate  was  grossly  fraudulent ;  for  on  the 
23d  of  July  1817,  she  conveyed  the  two  hundred  acres,  including 
the  land  in  dispute,  to  Joseph  Wilson,  when  she  did  not  pretend  to 
discharge  the  duty  assigned  her  in  the  will  of  her  husband  for  eight 
years  afterwards.  We  think  that  the  interests  of  the  devisees  in 
Ireland  were  not  subjected  by  the  testator  to  the  injustice  or  caprice 
of  the  widow.  If  she  had  a  right  to  defer  the  information  for  ten 
years,  so  had  she  for  one  hundred ;  in  the  meantime,  the  estate  to 
be  enjoyed  by  her  children,  while  the  person  intended  to  be  bene- 
fited might  be  mouldering  in  the  grave. 

The  defendant  below  acquired  title  to  the  land  in  dispute  under 
a  treasurer's  sale  for  non  payment  of  taxes  for  the  years  1821, 1822, 
1823,  1824.  The  treasurer's  deed  was  dated  30th  of  August  1826. 
After  the  lapse  of  two  years,  to  wit  on  the  12th  of  September  1828, 
James  Wilson  paid  the  taxes,  costs  and  per  centage.  It  is  argued 
that  the  defendant,  deriving  title  from  Martha  Irwin  after  sundry 
intermediate  conveyances,  was  bound  to  notice  the  injunction  in  the 
will  of  her  husband  upon  her  to  pay  the  taxes,  and  having  omitted 
to  do  so  cannot  be  benefited  by  his  own  wrong.  It  is  to  be  remarked 
that  as  Mrs  Irwin  had  no  interest  in  the  estate,  either  at  the  time  of 
conveyance,  or  in  expectancy,  the  defendant  took  no  title  under  her. 
It  became  not  then  his  duty  to  discharge  the  taxes  upon  the  estate. 
It  devolved  upon  those  having  the  title,  as  the  act  of  1815,  relating 
to  the  redemption  of  lands  sold  for  taxes,  expressly  provides.  A 
stranger  cannot  interpose  between  the  commonwealth  and  the  owner 
of  the  land,  and  by  payment  of  the  taxes  defeat  the  title  of  a  pur- 
chaser at  a  fair  sale.  This  is  not  contemplated  by  the  act  of  assem- 
bly. The  redemptioner  must  be  one  who  had  an  interest  in  the 
land,  and  seeks  to  redeem  that  which  was  lost.  In  the  present  case, 
as  the  freehold  was  not  "  in  nubibus,"  and  the  right  to  redeem  and 
consequent  duty  did  not  devolve  upon  James  Chambers,  the  pur- 
chaser of  the  land  at  treasurer's  sale,  there  was  error  in  the  instruc- 
tion of  the  court  on  the  point  proposed. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  intention  of  the  testator,  though  inartificially 
expressed,  cannot  be  mistaken.  He  intended  that  some  one  of  his 
own  blood  should  inherit  the  property ;  and  as  it  is  probable  he  was 
ignorant  of  the  state  of  his  family  in  Ireland,  to  effectuate  this 
intention  he  devises  the  property  in  fee  simple  to  the  one  of  his 
brothers'  or  sisters'  children  who  should  first  come  from  Ireland  within 
six  years  after  the  notice  of  the  devise.  He  enjoins  the  duty  of 
giving  this  notice  on  his  widow,  who  is  his  executrix  and  principal 
devisee ;  directs  the  notice  to  be  in  writing ;  prescribes  the  nature  of 
it ;  and  points  out  the  persons  to  whom  it  shall  be  given.  His  design 
appears  to  have  been,  that  those  whom  he  intended  to  benefit  should 
be  fully  informed  of  the  nature  and  conditions  of  the  devise,  that  they 
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might  determine  with  a  knowledge  of  all  the  facts  whether  they 
would  avail  themselves  of  his  bounty,  by  complying  with  the  con- 
ditions on  which  alone  the  estate  vests.  The  legal  effect  of  the  will 
is  that  of  an  executory  devise  to  the  person  who  fell  within  the  de- 
scription in  the  will,  and  who  first  complied  with  the  will  of  the  testa- 
tor by  taking  possession  of  the  estate.  The  devise  to  the  plaintiffs  is 
only  on  failure  of  the  condition  annexed  to  the  preceding  estate,  which 
is  an  executory  or  contingent  limitation.  If  however  the  preceding 
limitation,  or  contingent  estate,  never  should  arise  or  take  effect,  the 
remainder  over  will  nevertheless  take  effect,  the  first  estate  being 
considered  only  as  a  preceding  limitation,  and  not  a  preceding  con- 
dition to  give  effect  to  the  subsequent  limitation.  Fearne  on  Rem. 
390. 

Thus  in  the  case  of  a  devise  to  trustees  for  eleven  years,  remainder 
to  the  sons  of  B  successively  in  tail,  provided  that  they  should  take 
the  testator's  surname,  and  if  not  and  they  should  die  without  issue, 
remainder  to  the  first  son  of  C  ;  and  though  the  devise  to  the  sons 
of  B  failed,  yet  the  remainder  to  the  son  of  C  took  effect,  and  the 
limitation  to  the  sons  of  B  was  not  held  to  be  a  condition  precedent 
to  its  taking  effect.  It  is  also  a  rule  that  wherever  there  is  an  exe- 
cutory devise  of  real  estate,  and  the  freehold  is  not  in  the  meantime 
disposed  of,  the  freehold  and  inheritance  descend  to  the  testator's 
heirs  at  law.  Fearne  511.  As  where  a  testator  gave  550  pounds  to 
his  daughter,  and  devised  his  lands  for  a  term  of  ninety-nine  years 
in  trust;  that  in  case  his  wife  should  within  five  years  pay  off  the 
550  pounds,  then  he  gave  the  lands  to  his  wife  for  life,  and  after  her 
death  to  his  son  H,  and  his  heirs  male  and  female,  and  for  want  of 
such  issue  to  him  and  his  heirs  for  ever,  and  the  same  term  to  wait 
on  the  same  inheritance.  The  wife  did  not  pay  the  money  and  the 
estate  was  sold  under  a  decree  upon  a  bill  filed  against  H.  After- 
wards a  bill  was  filed  against  the  devisee  of  the  purchaser  by  the  son 
of  H,  as  heir  in  tail  for  the  reversion  expectant  on  the  term  of  ninety- 
nine  years;  there  having  been  no  fine  levied  to  the  purchaser  by  the 
son  to  bar  the  estate  tail,  and  said  person  having  notice  of  the  title. 
Lord  Hardwicke  held,  that  this  was  a  conditional  limitation  in  the 
wife  for  life,  taking  place  as  an  executory  devise  (for  that  it  could 
not  be  a  contingent  remainder  for  want  of  a  freehold  to  support  it), 
and  that  H  took  an  estate  tail  with  remainder  to  her  in  fee.  And 
though  in  this  case  the  estate  for  life  in  the  wife  was  a  preceding 
executory  limitation,  which  never  took  effect  because  she  did  not 
pay  the  money  and  perform  the  condition  on  which  it  was  to  arise, 
yet  the  estate  tail  to  H  was  well  limited,  and  took  effect  expectant 
on  the  term  of  ninety-nine  years  ;  and  this  being  an  executory  de- 
vise, the  freehold  descended  to  H  as  heir  at  law  to  the  testator  till 
the  four  years  elapsed,  or  the  wife  had  performed  the  condition. 
These  authorities  show  two  things  :  first,  that  this  is  an  executory 
devise;  and  second,  that  no  disposition  being  made  of  the  freehold, 
it  descends  to  the  heirs  at  law  until  the  condition  be  complied  with. 
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As  the  title  descended  to  the  heirs  at  law,  the  plaintiffs  cannot  re- 
cover unless  they  can  show  a  performance  of  the  c6ndition,  on 
which  alone  any  title  vests  in  them  under  the  contingent  limitation. 
The  first  limitation  is  a  condition  precedent,  and  makes  the  subse- 
quent devise  contingent  upon  the  event  of  the  performance  of  the 
directions  of  the  will,  and  a  right,  on  refusal  of  the  intended  de- 
visees to  avail  themselves  of  the  provisions  of  the  will  within  the 
time  prescribed  after  receiving  the  necessary  notice.  But  until 
notice,  such  as  is  prescribed,  be  given,  the  six  years  do  not  begin 
to  run.  They  are  to  have  six  years  from  that  time  to  determine 
whether  they  will  accept  the  devise  in  the  only  way  it  can  be 
done,  by  a  compliance  with  the  terms  imposed  by  the  testator.  Until 
this  be  done  the  title  which  descends  to  the  heir  cannot  be  divested. 
The  condition  precedent  not  being  performed,  no  title  can  arise  to  the 
plaintiff.  But  the  counsel  of  the  plaintiffs  allege  that  the  conditions 
annexed  to  the  devise  have  been  substantially  performed  by  a  notice 
such  as  the  will  requires,  and  a  failure  on  the  part  of  the  heirs  to 
take  possession  of  the  estate.  If  this  be  so,  the  plaintiffs  are  entitled 
to  recover.  Judge  Henry  testifies,  that  he  wrote  a  letter,  which,  I 
understand,  was  directed  to  persons  named  by  the  testator  in  1825. 
It  is  his  impression  that  there  was  something  stated  in  the  letter 
about  a  given  period  in  which  they  were  to  come  in  (the  brothers' 
or  sisters'  children),  but  he  cannot  recollect  whether  the  will  was 
before  him  when  he  wrote  the  letter.  James  Wilson  says,  that  after 
Judge  Henry  had  written  the  letter  he  put  it  in  the  postoffice  and 
paid  the  postage  to  New  York.  That  it  was  in  the  fall  of  1825,  of 
which  he  made  a  memorandum  about  a  year  after.  He  does  not 
recollect  the  words  of  the  letter,  but  says  that  the  substance  of  it 
(to  use  his  own  language)  was  about  the  piece  of  land  being  left  to 
the  heirs  of  Robert  Irvvin.  The  witness  further  states  that  it  was 
the  neglect  of  the  widow  that  notice  was  not  given  until  1825. 

This  testimony  was  objected  to  ;  but  it  was  admitted  by  the  court, 
who  instructed  the  jury,  that  if  they  believed  that  the  heirs  had  notice 
the  plaintiffs  were  entitled  to  recover. 

It  is  very  plain  that  there  has  been  great  negligence,  if  not  some- 
thing worse,  in  the  manner  in  which  this  business  has  been  con- 
ducted. The  reason  may  be  easily  imagined,  when  we  recollect 
that  on  a  failure  to  comply  with  the  conditions  imposed  by  the  will, 
the  property  was  limited  over  to  the  children  and  grandchildren  of 
the  widow  by  a  former  husband.  The  testator  died  in  1813.  Peace 
was  concluded  in  February  1815 ;  but  there  is  not  even  an  attempt  to 
give  notice  until  1825,  a  period  of  ten  years.  In  the  meantime  she 
keeps  possession  until  1817,  when  she  conveys  the  whole  two  hun- 
dred acres  devised  in  the  will  to  her  son  James  Wilson.  These  facts 
require  no  comment.  I  take  no  exception  to  sending  the  letter  by 
the  post,  as  it  is  probable  that  it  was  not  within  the  contemplation  of 
the  testator  that  his  estate  should  incur  the  expense  of  a  special  mes- 
senger, and  because  that  mode  of  conveyance  may  have  been  as 
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safe,  and  the  letter  as  likely  to  reach  its  destination  as  if  sent  by  a 
private  hand.  But,  conceding  all  this,  I  cannot  agree  that  the  title 
of  the  heirs  can  be  defeated  by  such  testimony  as  this.  It  would  be 
a  sanction  to  a  fraud,  which  I  am  inclined  to  believe  has  been  at- 
tempted here.  If  a  copy  of  the  letter  had  been  taken  and  preserved, 
we  should  then  have  known  with  certainty  the  nature  of  the  infor- 
mation given,  and  we  should  then  have  been  competent  to  judge 
whether  the  conditions  prescribed  by  the  will  had  been  performed. 
But  instead  of  this  plain  and  obvious  course,  we  have  the  uncer- 
tain recollection  of  two  witnesses  as  a  substitute ;  and  what  does 
their  testimony  amount  to  ?  Judge  Henry  wrote  the  letter,  but  he 
is  not  positive  of  what  is  alone  material,  viz.  its  contents.  He  is 
under  the  impression  that  there  was  something  stated  in  it  about  a 
given  period  in  which  they  were  to  come  in.  But  this  surely  is  not 
a  compliance  with  the  will  of  the  testator,  which,  in  express  terms, 
directs  that  the  import  of  the  will  shall  be  explained  to  them ;  as  this 
would  have  been  best  done  by  an  abstract  from  the  will  itself,  with, 
perhaps,  a  description  of  the  land,  and  an  estimation  of  its  probable 
value.  But  so  far  from  this  having  been  done,  the  witness  will  not 
undertake  to  swear  that  the  will  was  even  before  him  when  he  wrote 
the  letter.  Nor  is  this  material  defect  supplied  by  James  Wilson. 
He  does  not  recollect  the  words  of  the  letter,  but  thinks  that  its  sub- 
stance was  about  the  piece  of  land  being  left  to  the  heirs  of  Robert 
Irwin.  What  description  was  given  of  the  land,  if  any ;  and  how 
far  the  directions  of  the  will  were  complied  with,  the  jury  are  left  to 
conjecture.  We  are  therefore  of  the  opinion  that  the  proof  of  notice, 
as  required  by  the  testator,  was  altogether  insufficient,  and  that  the 
court  should  have  so  charged  the  jury.  In  this  then  there  was  error. 

It  is  unnecessary  to  give  any  opinion  on  the  other  points  made  by 
the  counsel  for  the  plaintiffs  in  error,  except  to  state  that  we  agree 
with  the  court  of  common  pleas  that  Mrs  Irwin,  from  whom  the 
defendant  claims  title,  was  bound  to  pay  the  taxes  :  that  the  defend- 
ant, as  her  assignee,  had  notice  of  this,  and  was  also  bound  to  pay 
the  taxes.  It  would  be  a  fraud  to  permit  her  to  gain  a  title  by  the 
non  performance  of  a  duty  which  the  law  throws  upon  her. 

Judgment  reversed. 
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ABANDONMENT. 

In  order  to  preserve  a  pre-emption  right  to  land,  a  personal  residence  must  be 
kept  up  and  continued  upon  it  until  the  purchase  money  be  paid,  a  warrant  ob- 
tained and  survey  made.  To  leave  the  land  without  the  animus  revertendi  is  a 
legal  abandonment.  Pfoutz  v.  Steel,  409. 

ABATEMENT. 

PLEADING,  1. 

ACCORD  AND  SATISFACTION. 

An  accord  must  appear  to  be  advantageous  to  the  party,  or  it  can  be  no  satis- 
faction ;  therefore  in  trespass  for  taking  plaintiff's  cattle,  it  is  no  good  plea  to  say, 
there  was  an  accord  that  the  plaintiff  should  have  his  cattle  again.  Keeler  v. 
Weal,  424. 

ACCOUNT-RENDER. 

1.  An  agreement  between  two  individuals  to  enter  into  a  single  transaction  of 
purchase  for  the  purpose  of  profit,  does  not  create  a  partnership  such  as  will 
confine  the  remedy  of  either  to  obtain  the  fruits  of  their  purchase  to  an  action 
of  account-render.    Assumpsit  may  be  maintained.     Galbreath  v.  Moore,  86. 

2.  After  a  judgment  (pwd  computet  in  an  action  of  account-render,  an  objection 
to  the  plaintiff's  disability  comes  too  late.    Bredin  v.  Diccn,  95. 

ACTION. 

JUDGMENT,  I. 
EVIDENCE,  1,  4. 
ACCOUNT  RENDER,  1. 
DEVASTAVIT. 
NEGOTIABLE  NOTE,  1. 
ERROR,  4,  5. 
CONTRACT,  4. 

1.  One  who  brings  an  action  in  the  name  of  another  is  liable  for  the  costs,  and 
the  defendant  may  recover  them  from  him  in  an  action .  of  assumpsit,  upon 
proof  of  an  express  promise  to  pay ;  and  it  is  error  in  the  court  to  reject  the 
evidence  of  such  promise.     Brewer  v.  Hayes,  12. 

2.  A  defendant  cannot  maintain  an  action  against  a  plaintiff  for  a  penalty,  for 
not  serving  a  rule  of  reference  which  he  had  entered  previously  to  filing  a  de- 
claration.    Cummin  v.  Wilson,  13. 

3.  The  form  of  an  action  before  a  justice  may  be  changed  in  an  appeal,  pro- 
vided the  cause  of  action  remain  the  same.     Lyon  v.  Chalker,  14. 

4.  Assumpsit,  debt,  detinue  or  account-render  may  be  maintained  against  a 
trustee  named  in  a  will,  to  compel  an  account  of  his  receipts  and  expenditures, 
Bredin  v.  Dwen,  95. 

5.  A  suit  and  judgment  against  a  debtor  will  not  bar  an  action  on  a  collateral 
covenant  of  sureties  to  secure  the  payment  of  it.     Commissioners  v.  Canan,  107, 

6.  The  right  of  property  in  a  chattel,  which  has  become  such  by  severance 
from  the  freehold,  cannot  be  determined  in  a  transitory  action.    Hence,  replevin 
will  not  lie  for  fixtures  separated  and  removed  from  a  mill.    Powell  v.  Smith,  126. 

7.  In  order  to  maintain  an  action  on  the  guarantee  of  a  note,  the  plaintiff  must 
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ACTION. 

show  that  he  has  used  due  diligence  to  recover  the  money  from  the  payer,    lattt 
v.  Hoge,  128. 

8.  An  action  may  be  maintained  in  the  name  of  the  holder  of  a  note  which  in 
payable  to  bearer,  although  it  be  transferred  after  it  become  due.    Rankin  v. 
IVoodworth,  134. 

9.  Upon  a  contract  for  the  delivery  of  specific  articles  of  provision,  the  pro- 
duce nl'  a  form,  an  action  can  not  be  maintained  for  the  recovery  thereof  without 
proof  of  a  previous  demand  upon  the  obligor  at  the  premises.     Hamilton  Y.  Col- 
noun,  139. 

10.  The  action  of  trespass  is  founded  on  possession,  which  has  always  at  least 
a  qualified  property  annexed  to  it  which  is  valid  until  a  better  title  be  shown. 
The  plaintiff',  therefore,  in  such  action,  having  shown  a  possession  of  property, 
the  subject  of  the  trespass,  the  defendant,  in  order  to  maintain  his  defence,  must 
show  a  better  right  in  himself;  he  may  not  rely  on  the  plaintiff's  want  of  title. 
Townsend  v.  Kerns,  180. 

11.  Upon  a  joint  and  several  bond,  a  separate  action  may  be  maintained  against 
each  obligor,  or  a  joint  action  against  both.    If  a  separate  action  be  brought,  the 
executor  of  a  deceased  defendant,  as  well  as  the  survivor,  continue  liable.     But 
if  all  the  obligors  be  joined,  and  one  of  them  dies  pending  the  action,  the  remedy 
against  the  assets  of  the  deceased  is  gone,  and  the  survivor  alone  continues  lia- 
ble.    Walter  v.  Ginrich,  204. 

12.  An  action  on  the  case  for  the  seduction  of  a  daughter,  is  founded  exclu- 
sively on  the  relation  of  master  and  servant,  not  parent  and  child  :  and  the  gist 
of  it  is  consequential  loss  of  service.     Hence  a  widowed  mother  cannot  maintain 
the  action.     South  v.  Denniston,  474. 

ACTUAL  SETTLEMENT. 

ABANDONMENT. 

1.  A  settler  who  makes  bis  improvement  by  mistake  or  otherwise,  on  land 
previously  appropriated,  obtains  no  title  by  settlement  to  the  adjoining  tract, 
over  which  his  enclosure  extends.     Overton  v.  Gibson,  384. 

2.  If  he  who  commences  an  actual  settlement  assents  to  its  completion  by  an- 
other, for  the  use  of  a  third  person,  and  the  settlement  is  so  completed,  that 
third  pereon,  having  procured  a  warrant,  survey  and  patent,  has  a  perfect  title. 
Reed  v.  Dickey,  459. 

ADMINISTRATION  ACCOUNT. 

1.  The  only  effect  of  the  settlement  of  an  administration  account  in  the  or- 
phan's court  is,  to  show  the  balance  of  assets  in  the  executor's  hands  after  the 
payment  of  debts  and  charges,  and  can  have  no  bearing  upon  the  amount  due 
to  legatees,  or  to  repel  presumption  of  the  payment  of  a  legacy  which  arises  from 
lapse  of  time.     Fouik  v.  Brown,  209. 

2.  An  administrator,  having  settled  an  administration  account  in  the  orphan's 
court,  charging  himself  with  assets  of  his  intestate,  cannot,  in  an  action  against 
him  by  a  distributee  for  a  portion  of  the  balance  decreed  to  be  in  his  hands, 
maintain,  as  a  defence,  that  a  portion  of  the  assets  were  subsequently  recovered 
from  him  in  an  adverse  suit,  of  which  the  distributee  had  notice.     The  remedy 
is  by  petition  of  the  accountant  to  the  orphan's  court  for  a  review.     Clark  v. 
CaUaghan,  259. 

3.  In  what  case,  and  under  what  circumstances,  a  legatee  will  be  charged 
with  interest  upon  advancements ;  and  the  effect  of  the  settlement  of  an  admi- 
nistration account  by  executors  upon  the  question  of  interest.     Fickes  v.  Wire- 
man,  314. 

ADMINISTRATOR. 
DEVASTAVIT. 

1.  A  son,  who  had  been  a  manager  of  iron- works  for  his  father  in  his  lifetime, 
and  who  after  his  death  became  his  administrator,  on  the  settlement  of  his  admin- 
istration account  is  entitled  to  a  credit  for  a  balance  in  his  favour  on  the  cash 
book  :  and  is  not  chargeable  with  an  account  against  the  works  managed  by  him 
for  materials  furnished  for  repairs.     Ege's  Appeal,  283. 

2.  An  administrator,  pendente  lite,  has  nothing  to  do,  in  his  official  capacity, 
with  a  feigned  issue  to  try  the  validity  of  a  will ;  and  cannot  charge  the  expenses 
of  it  in  his  account.     Dietrich's  Appeal,  332. 
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ADMINISTRATOR. 

An  administrator,  pcndente  lite,  should  be  allowed  to  have  a  reasonable  sum 
in  his  hands  to  meet  contingencies,  upon  which  he  should  not  be  charged  with 
interest.  Ibid. 

3.  A  contract,  by  an  administrator,  to  sell  the  real  estate  of  his  intestate,  for  a 
certain  sum  and  on  certain  terms  of  payment,  and  that  he  will  make  the  title 
through  the  medium  of  the  orphan's  court,  is  void,  and  no  action  can  be  main- 
tained for  a  breach  of  its  provisions.     Myers  v.  Hodges,  381. 

4.  A  sale  of  real  estate  by  an  administrator,  by  authority  of  an  order  of  the 
orphan's  court,  made  after  the  term  to  which  the  order  was  returnable,  and  con- 
firmed by  the  court  at  a  subsequent  term,  is  not  void :  the  confirmation  having 
been  tantamount  to  a  continuance  of  the  order.    And  the  validity  of  such  a  de- 
cree by  the  orphan's  court  cannot  be  inquired  into  collaterally.     Klingensmith  v. 
Bean,  486. 

ADVANCEMENT. 

ADMINISTRATION  ACCOUNT,  3. 

AGENT. 

EVIDENCE,  21. 

Contracts  made  by  a  manager  of  iron-works  in  the  course  of  the  business,  and 
without  a  specific  pledge  of  his  own  responsibility,  bind  but  his  employer. 
Campbell  v.  Baker,  83. 

AMENDMENT. 

1.  It  is  error  to  refuse  to  permit  a  plaintiff  to  amend  his  declaration  on  the  trial 
of  the  cause .     Commonwealth  v.  Meckling.  130. 

2.  On  an  appeal  to  the  common  pleas  from  the  judgment  of  a  justice,  the  re- 
cord may  be  amended  by  the  transcript,  and  if  a  declaration  be  filed,  it  may  be 
amended  also,  so  as  to  correspond  with  the  record.     Smith  v.  Boyer,  173. 

3.  Writs  of  error  are  amendable  by  the  record  in  the  court  to  which  they  are 
made  returnable,  by  force  of  the  statute  5  Geo.  1,  c.  13.     Finney  v.  Crawford,  294. 

4.  It  is  not  error  to  refuse  to  permit  a  plaintiff  to  amend  his  declaration  after  a 
judgment  in  demurrer  against  him ;  such  amendment  is  not  embraced  within 
the  provisions  of  the  act  of  1806.    Burk  v.  Huber,  306. 

APPEAL. 

RECOGNIZANCE. 
COSTS,  2. 
AMENDMENT,  2. 

1.  The  form  of  a  suit  before  a  justice  may  be  changed  on  an  appeal,  provided 
the  cause  of  action  remain  the  same.     Lyonv.  Chalker,  14. 

2.  A  defendant,  against  whom  a  justice  of  the  peace  had  rendered  a  judgment, 
entered  an  appeal,  a  transcript  of  which  the  justice  promised  to  file  in  the  com- 
mon pleas,  but  which  he  did  not  do  in  time.     Held,  that  the  misconduct  of  the 
justice  was  not  official,  and  such  as  would  justify  the  court  in  sustaining  an  ap- 
peal entered  after  the  first  day  of  the  next  term.     Houk  v.  Knop,  72. 

3.  In  the  case  of  an  award  against  two  defendants  and  an  appeal  by  one,  it 
cannot  be  made  an  appeal  for  both  defendants,  by  parol  evidence  that  it  was  in- 
tended to  have  been  an  appeal  for  both,  unless  the  imperfection  can  be  charged 
to  the  fraud  or  default  of  the  officer  who  took  the  appeal.     Sterrett  v.  Ramsay,  91. 

In  the  case  of  an  appeal  by  one  of  two  defendants  against  whom  an  award  was 
made,  &  fieri  facias  shall  not  issue  against  the  defendant  who  did  not  appeal,  un- 
til the  determination  of  the  appeal  by  the  other  defendant.  Ibid. 

4.  An  informality  in  the  name  of  the  plaintiff  to  a  suit  before  a  justice,  will  be 
disregarded  on  an  appeal  to  the  common  pleas.     Graham  v.  Vandalore,  131. 

5.  In  an  action  against  an  executor  in  his  representative  character,  by  a  lega- 
tee to  recover  a  legacy,  the  defendant  may  appeal  from  an  award  of  arbitrators 
without  the  payment  of  costs.     Foulk  v.  Brown,  209. 

6.  An  appeal  entered  on  the  8th  of  October  1830,  from  a  decree  of  the  orphan's 
court  made  on  the  8th  of  October  1829  is  within  one  year,  as  provided  for  an  ap- 
peal by  the  act  of  the  8th  of  February  1819.    Ege's  Appeal,  283. 

7.  The  sum  in  controversy,  and  not  the  amount  of  the  judgment,  regulates 
the  right  of  appeal,  under  the  fourth  section  of  the  act  of  20th  March  1810;  and 
what  the  amount  in  controversy  was,  may  be  made  to  appear  by  parol  evidence 
as  well  as  by  the  record  of  the  justice.     Downey  v.  Ferry,  304. 

,,-3o 
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APPEAL. 

8.  After  verdict  and  judgment  in  a  feigned  issue,  directed  to  determine  a  con- 
tested right  to  money  made  by  a  sheriff,  a  decree  of  the  court  as  to  the  payment 
of  the  costs  of  that  issue  is  the  subject  of  revision  on  an  appeal,  but  not  ok  a  writ 
of  error  to  the  judgment.  Snyder  v.  Kunklcman,  426. 

ARBITRATION. 
AWARD. 
EVIDENCE,  17. 

ARREST. 

To  constitute  a  duresse  at  law,  the  arrest  must  have  been  originally  illegal,  or 
made  so  by  a  subsequent  abuse  of  it.  Stovffer  v .  Latshaw,  165. 

The  legality  or  illegality  of  an  arrest  is  determinable  by  the  laws  of  the  state 
wherein  it  is  made;  and  in  the  absence  of  proof  to  the  contrary,  an  arrest  upon 
legal  process  in  another  state  will  be  taken  to  be  justifiable.  Ibid. 

ASSIGNEE. 

SATISFACTION. 

ASSUMPTION. 

CONSIDERATION. 

ATTACHMENT. 
LEGACY,  1. 

AWARD. 

REFERENCE. 

The  award  in  the  case  of  an  umpirage,  is  the  act  of  the  umpire,  and  the  join- 
der of  another  arbitrator  in  making  the  award  is  but  surplusage,  which  does  not 
vitiate  it.  Boyer  v.  Aurand,  74. 

BAIL-PIECE. 

DAMAGES,  4. 

BANK. 

The  lien  which  a  bank  has,  by  virtue  of  the  seventh  section  of  the  act  of  21st 
March  1814,  upon  the  stock  of  its  debtor,  results  for  the  benefit  of  the  surety  of 
such  debtor :  and  such  is  that  resulting  interest,  that  the  surety  cannot  be  de- 
prived of  it.  Hence,  if  the  bank  permit  the  stock  of  such  debtor  to  be  sold,  and 
its  proceeds  applied  to  discharge  a  debt  due  to  the  bank  by  the  same  debtor  which 
originated  by  a  note  of  a  subsequent  date,  the  surety  in  the  first  transaction  will 
be  thereby  discharged.  Kuhns  v.  Sank,  136. 

BILL  OF  EXCEPTIpNS. 

A  bill  of  exceptions  to  the  admission  or  rejection  of  evidence,  on  the  trial  of 
one  charged  by  indictment  with  a  criminal  offence,  is  not  the  subject  of  conside- 
ration upon  a  writ  of  error;  although  the  bill  may  have  been  sealed  by  the  court 
below.  Middleton  v.  Commonwealth,  285. 

BOND. 

PLEADING,  1,  2. 

ACTION,  11. 

SATISFACTION. 

REHT  AND  REPLEVIN. 

A  and  B  "  are  held  and  firmly  bound  to  M  in  the  sum  of  1000  dollars,  to  be 
paid  to  the  said  M,  his  executors,  administrators  or  assigns;  to  which  payment, 
well  and  truly  to  be  made  and  done,  we  bind  ourselves  jointly,  and  our  heirs, 
executors  and  administrators,  and  every  of  them  firmly  by  these  presents :"  held 
to  be  a  joint  obligation,  and  not  joint  and  several.  Greiner's  Estate,  414. 

CHATTEL. 

ACTION,  6. 

A  qualified  property  in  a  chattel  is  sufficient  to  enable  a  plaintiff  to  maintain 
replevin  for  it.  Mcail  v.  Kilday,  110. 
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CHOSES  IN  ACTION 
TRUSTEE,  1. 

CIRCUIT  COURT. 
JURISDICTION,  2. 

COMMON  CARRIER. 

1.  In  an  action  against  a  common  carrier  for  a  loss,  it  is  not  sufficient,  to  en- 
title the  plaintiff  to  recover,  that  there  was  a  defect  about  the  vessel,  or  want  of 
skill  in  the  carrier ;  but  it  must  also  appear  that  such  defect  or  want  of  skill 
contributed,  or  may  have  contributed  in  some  measure  to  occasion  the  loss.    It  is 
the  consequences  of  negligence,  not  the  abstract  existence  of  it,  for  which  a  car- 
rier is  answerable.     Hart  v.  Mien,  114. 

2.  Where  the  owners  of  a  steamboat  took  produce  to  be  carried  and  sold  by 
them  for  a  certain  freight,  and  were  bringing  back  in  the  same  vessel  the  money 
which  they  obtained  on  the  sale  of  the  produce,  when  the  vessel  and  the  money 
were  accidentally  consumed  by  fire  :  held,  that  under  the  usage  of  trade  on  the 
western  waters,  they  were  acting  as  common  carriers  in  going,  as  factors  in 
selling  the  produce,  and  as  common  carriers  in  bringing  back  the  money,  and 
were  liable  for  its  loss  notwithstanding  the  accident.   Harrington?.  M' Shane,  443. 

COMMONWEALTH. 
INSOLVENT,  1. 

COMPROMISE. 
DEFENCE,?. 

CONNECTICUT  TITLE. 

A  history  of  a  Connecticut  title,  and  a  settlement  under  it.  Barney  v.  But- 
ton, 31. 

CONSIDERATION. 

The  law  does  not  weigh  the  quantum  of  consideration  which  makes  valid  a 
promise  of  one  man  to  pay  the  debt  of  another.  Hind  v.  Holdship,  104. 

A  promise  to  one  to  pay  a  debt  due  to  another,  is  valid  although  the  consid- 
eration for  such  promise  does  not  move  from  the  person  for  whose  benefit  it  is 
made.  Ibid. 

A  promise  to  pay  a  debt  in  consideration  of  an  assignment  for  the  benefit  of 
creditors  is  a  valid  promise.  Ibid. 

CONSTABLE. 

EXECUTION,  3. 

By  the  act  of  the  20th  of  February  1817,  erecting  the  town  of  Butler  into  a 
borough,  the  election  of  the  high  constable  is  to  be  returned  to  the  town  council, 
and  his  oath  of  office  to  be  taken  before  a  justice  of  the  peace ;  and  authority  is 
given  him  to  execute  process  "  as  other  constables  of  the  county,  by  entering 
into  the  security  required  by  law."  This  security  means  that  which  is  pre- 
scribed by  the  general  acts  of  1810  and  1824,  to  be  taken  before  and  approved  by 
the  quarter  sessions  :  and  a  bond  taken  before  and  approved  by  the  town  council 
is  not  binding  on  his  sureties  for  misconduct  or  negligence  in  executing  process 
as  other  constables  of  the  county.  M' Bride  v.  Commonwealth,  448. 

CONSTITUTIONAL  LAW. 

Where  a  right  exists,  but  no  remedy  to  enforce  it,  it  is  within  the  constitu- 
tional power  of  the  legislature  to  provide  one.  Turnpike  v.  Commonwealth,  433. 

The  act  of  the  19th  of  March  1824,  entitled  "  an  act  to  authorise  the  governor 
to  take  certain  measures  respecting  the  Pittsburgh  and  New  Alexandria  Turn- 
pike," is  constitutional.  Ibid. 

CONTRACT. 

AGENT. 

E/ECTMENT,  1. 

VENDOR  AND  VENDEE,  1,  2,  3,  4. 

ADMINISTRATOR,  3. 

FRAUD,  4. 
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CONTRACT. 

1.  When  a  contract  is  made  for  the  sale  and  purchase  of  land,  with  reference 
to  an  official  survey  or  draft,  and  does  not  provide  for  a  re-measurement,  or  in 
some  other  way  indicate  a  contrary  intention,  the  contract  shall  be  taken  as  an 
agreement  that  the  surveyor  draft  contains  the  true  quantity  ;  and  this  whether 
the  contract  be  executed  or  executory,  unless  there  be  fraud,  or  such  a  plain 
palpable  mistake  as  to  be  evidence  of  fraud.  Philips  v.  Scott,  318. 

x.  A  contract  to  deliver  iron,  made  in  a  certain  place,  in  consideration  of  a 
Bound  price  paid,  is  complied  with  by  a  deliver  of  iron  obtained  at  that  place, 
which  tin-  contracting  party  believed  to  be  good,  although,  upon  trial,  it  was 
found  to  be  positively  bad.  Kirk  v.  ./Vice,  3077 

'.!.  When  a  purchaser  would  rescind  a  contract,  and  entitle  himself  to  recover 
back  the  consideration  paid  by  him,  he  must  place  the  vendor  in  the  same  situa- 
tion he  was  in  before  the  sale.  Turnpike  v.  Commonwealth,  433. 

4.  An  action  of  covenant  lies  on  a  specialty  exclusively,  and  not  on  a  speci- 
alty modified  or  enlarged  by  simple  contract.  The  altering  of  a  written  con- 
tract by  parol  makes  it  all  parol.  Vicar ij  v.  Moore,  451. 

CONVEYANCE. 

1.  In  Pennsylvania  the  rule  does  not  prevail,  that  a  conveyance,  by  one  who 
is  not  in  the  possession  of  land,  and  which  is  held  adversely  by  another,  is  void. 
Cresson  v.  MUler,  272. 

2.  Damages,  being  in  compensation  of  an  injury  in  the  nature  of  a  trespass, 
will  not  pass  by  a  conveyance  of  land.     Schuylkitt  Navigation  v.  Decker,  343. 

COSTS. 

ACTION,  1. 

APPEAL,  3. 

1.  If  a  sheriff  be  made  a  party  to  an  issue  to  try  the  right  to  money  made  by 
him  on  an  execution,  and  the  issue  be  found  against  that  party,  he  is  liable  to 
pay  the  costs,  if  there  be  no  special  provision  on  the  subject  in  the  order  of  the 
court  directing  the  issue.  Hippie  v.  Hoffman,  85. 

2  In  an  action  on  the  case,  there  was  an  award  of  arbitrators  for  G  cents  da- 
mages, from  which  the  plaintiff  appealed,  and  obtained  a  verdict  for  5  dollars 
damages.  Held,  that  although  he  was  not  entitled  to  recover  more  costs  than 
damages,  yet  he  was  entitled  to  recover  back  the  defendant's  costs,  which  he 
paid  on  the  appeal  from  the  award  of  arbitrators.  Guy  v.  Wilkinson,  133. 

COVENANT. 

DEFENCE,  5. 
CONTRACT,  4. 

DAMAGES. 

JURISDICTION,  3. 

1.  The  legal  construction  of  the  eighth  section  of  the  act  of  April  9, 1827,  enti- 
tled "an  act  for  the  further  extension  of  the  Pennsylvania  Canal,"  with  re- 
gard to  the  time  within  which  an  application  for  damages  done  to  lands  may  be 
made,  is,  that  such  application  may  be  made  at  the  completion  of  the  canal  upon 
the  lands  of  the  applicant,  or  within  one  year  thereafter.     Commonwealth  v. 
McAllister,  190. 

By  the  provisions  of  this  act  of  assembly,  it  was  not  necessary  that  the  view- 
ers who  assessed  the  damages  done  to  lands  by  the  construction  of  the  canal, 
should  also  report  the  whole  quantity  in  the  tract  of  the  applicant,  and  the  rele- 
vant position  which  that  occupied  by  the  canal  had  to  the  whole.  Nor  is  it  ne- 
cessary that  they  should  report  whether  the  land  through  which  the  canal  passes 
be  improved  or  otherwise,  what  title  the  applicant  had  to  the  land,  what  dura- 
tion of  interest  the  state  required  for  the  purposes  of  the  work,  or  a  draft  of  the 
land  occupied  by  the  canal.  Ibid. 

That  the  damages  assessed  were  excessive,  is  not  an  exception  which  can  be 
sustained  in  a  court  of  error.  Ibid. 

2.  Damages,  being  in  compensation  of  an  injury  in  the  nature  of  a  trespass, 
will  not  pass  by  a  conveyance  of  land.     SchuylkUl  JVar.  v.  Decker,  343. 

3.  In  order  to  entitle  an  applicant  under  the  act  of  9th  of  April  1827,  for  dam- 
age done  to  his  lands  by  reason  of  the  construction  of  the  Pennsylvania  Canal, 
it  is  not  necessary  that  the  canal  should  pass  through  his  land ;  any  injurious  in- 
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terference  with  his  property  is  a  good  ground  .upon  which  to  found  his  applica- 
tion. Commonwealth  v.  Snyder,  418. 

When  a  report  has  been  made  under  that  act  by  three  of  the  five  viewers  ap- 
pointed, which  was  confirmed  by  consent,  it  will  not  be  set  aside  on  the  excep- 
tion that  all  the  viewers  should  have  been  upon  the  ground.  Ibid. 

4.  Where  the  special  bail  of  a  defendant,  in  a  suit  before  a  justice,  with  a  view 
to  discharge  his  liability,  obtains  a  transcript  from  the  justice's  docket,  which 
he  bonafide  considers  and  employs  as  sufficient  authority  in  arresting  and  com- 
mitting the  defendant,  although  the  recognizance  of  bail,  in  the  form  in  which 
it  was  taken,  was  void,  the  transcript  was,  nevertheless,  such  a  colour  of  autho- 
rity as  would  not  aggravate  the  damages  in  a  suit  afterwards  brought  against 
him  by  such  defendant  for  an  assault  and  battery  and  for  false  imprisonment. 
Campbell  v.  Rishaberger,  447. 

DECEDENT. 
LIEN,  2,  5. 
DEVASTAVIT. 

DECLARATION. 
ACTION,  2. 
AMENDMENT,  2,  4. 
PLEADING,  5. 

It  is  error  to  refuse  to  permit  a  plaintiff  to  amend  his  declaration  on  the  trial 
of  the  cause.  Commonwealth  v.  Meckling,  130. 

DEED. 

PROBATE. 
TENDER,  1,  2. 
EVIDENCE,  3,  8, 12. 

1.  Powers  executed  by  deed  or  will  need  not  recite  or  refer  to  the  instrument 
creating  the  power,  if  the  act  done  be  such  as  cannot  take  effect  but  by  virtue  of 
the  power.     Hence  a  conveyance  by  one  who  was  an  executor,  with  full  power 
to  sell  and  convey,  shall  be  construed  to  be  an  execution  of  the  power  contained 
in  the  will,  although  that  power  be  not  recited.     Allison  v.  Kurtz,  185. 

2.  A  sheriff's  sale  and  deed  deposited  as  an  escrow,  to  be  delivered  upon  the 
payment  of  the  purchase  money,  and  suffered  to  remain  ten  years,  and  then 
delivered  upon  an  order  of  the  court  without  such  payment,  upon  a  claim  that 
the  money  was  payable  upon  a  lien  of  the  purchaser,  confers  no  title.     Robins 
v.  Bellas,  359. 

DEFENCE. 

ADMINISTRATION  ACCOUNT,  2. 

1.  A  judgment  against  a  principal  and  surety,  paid  by  the  surety  after  the 
death  of  the  principal  and  marked  for  his  use,  will  not  avail  the  surety  as  a  de- 
fence to  its  full  amount  in  an  action  by  the  administrator  of  the  deceased  upon 
notes  given  to  the  intestate  in  his  lifetime,  if  it  appear  that  the  estate  of  the  in- 
testate is  insolvent.    Poorman  v.  Goswiler,  69. 

2.  By  a  proceeding  in  partition  in  the  orphan's  court,  real  estate  was  sold,  the 
terms  of  which  sale  were,  that  one-third  of  the  purchase  money  should  remain 
in  the  hands  of  the  purchaser,  the  interest  of  which  should  b«  paid  to  the  widow 
during  her  life  ;  after  the  sale  made,  the  purchaser  transferred  his  bid  to  another, 
who  received  a  deed  directly  from  the  heirs,  and  the  proceedings  in  the  orphan's 
court  were  never  perfected  by  a  return  of  the  order.     Held,  that  in  an  action 
against  the  purchaser  by  the  widow  to  recover  her  interest,  he  could  not  set  up 
this  imperfection  as  a  defence.     Beeson  v.  M'Nabb,  106.  . 

3.  In  an  action  upon  a  recognizance  to  a  widow,  the  defendant  cannot  set  up 
as  a  defence,  the  price  of  patenting  the  land,  paid  by  him  after  the  recognizance 
was  entered  into.     Stewart  v.  Martin,  200. 

4.  The  fact  that  the  indorsee  of  a  negotiable  note  holds  the  same  as  a  collate- 
ral security  for  a  debt  due  to  him  by  the  original  payee,  is  not  such  a  circum- 
stance as  will  admit  the  payer  to  make  defence,  on  the  ground  of  defalcation,  or 
failure  of  consideration.     Ege  v.  Kyle,  222. 

5.  If  an  action  of  covenant  be  brought  upon  an  article  of  agreement  for  the 
sale  of  land,  to  recover  a  part  of  the  purchase  money  due  when  the  suit  was 
brought,  and  the  defendant  sets  up  as  a  defence  defect  of  title,  because  of  incum- 
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hrnncos ;  he  cannot,  in  a  subsequent  action  for  the  residue  of  the  purchase  mo 
ney,  set  up  the  same  matters  of  defence.  Kane  v.  Fisher,  246. 

A  vendor  of  land  is  not  liable  to  reimburse  a  vendee  the  expenses  of  defending 
against  an  ejectment  in  which  the  plaintiff  failed  to  establish  his  title.  I !>/</. 

G.  No  one  will  be  permitted  to  make  defence  who  would  not  be  prejudiced  by 
the  judgment;  consequently  he  who  may  come  in  an  a  terre-tenant  must  have 
on  estate  from  the  incumbrancer  which  might  be  bound  by  the  incumbrance, 
whether  judgment,  mortgage  or  recognizance.  Catlin  v.  Robinson.  \\7.\. 

To  open  a  judgment  and  let  a  defendant  or  terre-tenant  into  a  defence,  is  the 
exercise  of  a  judicial  discretion,  which,  in  the  abstract,  is  not  the  subject  of  re- 
vision upon  a  writ  of  error;  but  time  may  elapse,  and  circumstances  may  occur 
which  will  render  it  the  exercise  of  such  an  excess  of  power  as  that  the  act  may 
be  annulled,  and  the  original  judgment  be  restored.  Ibid. 

7.  An  action  of  ejectment  which  involved  questions  of  boundary  and  identity, 
resulted  in  a  compromise,  by  which  the  son  of  the  defendant  purchased  from  the 
plaintiff,  and  executed  a  mortgage  to  secure  the  purchase  money.  This  mort- 
gage was  afterwards  sued,iudgment  obtained  thereon,  levarifaaas  issued,  and 
the  land  sold  to  the  plaintiff;  in  an  action  of  ejectment  to  recover  the  possession, 
the  defendant  will  not  be  permitted  to  set  up  as  a  defence  that  which  was  the 
subject  of  defence  in  the  first  ejectment  which  was  compromised.  Pavne  v. 
Bennet,  427. 

DEMAND. 

ACTION,  9. 

DEVASTAVIT. 

Under  a  judgment  against  an  administrator  nothing  but  the  assets  of  the 
decedent  can  be  levied;  and  if  these  cannot  be  found,  lie  can  be  pursued  per- 
sonally only  in  an  action  for  a  deeastavit.  Mead  v.  KUday,  110. 

DEVISE. 

1.  A  devise,  "  to  my  four  sons,  William,  Robert,  Richard  and  John,  I  leave  the 
joint  possession  and  use  of  my  plantation,  they  giving  the  one-third  of  the  pro- 
duce yearly  to  their  mother.  And  one  year  after  her  decease,  and  within  two 
years  thereafter,  the  said  plantation,  with  all  the  lands  I  possess,  are  to  be  sold 
by  my  executors  hereinafter  named,  and  the  price  thereof  equally  divided 
amongst  them;"  and  "likewise  the  grain  and  cattle  are  to  go  with  the  place, 
and  to  be  at  the  disposal  of  my  three  sons,  Robert,  Richard  and  John,  to  enable 
them  to  pay  the  legacies  herein  mentioned."  Held,  to  create  a  tenancy  in  com- 
mon in  the  four  sons,  and  not  a  joint  tenancy ;  and  upon  the  death  of  one  of  the 
sons  before  the  testator,  his  devise  lapsed,  and  his  brothers  and  sisters  acquired, 
by  descent,  the  same  interest  which  he  would  have  taken  had  he  survived  the 
testator.  Allison  v.  Kurtz,  185. 

The  testator  having  appointed  Robert  and  Richard  executors,  and  Robert  hav- 
ing died,  the  whole  testacy  passed  to  the  surviving  executor,  the  right  of  the 
other  children  only  being  in  the  money  to  arise  from  the  sale  when  effected.  Ibid. 

2.  "  I  give  and  devise  to  any  one  of  my  brothers'  or  sisters'  children  that  shall 
or  may  come  from  Ireland  first,  with  all  the  benefits  thereof,  or  that  may  arise 
therefrom,  to  hold  to  his  or  her  heirs  and  assigns  for  ever,  if  so  be  they  snail  or 
do  come  within  the  term  of  six  years  after  they  shall  get  lawful  word  hereof  by 
writing  :  for  which  cause  I  do  enjoin  upon  my  aforesaid  wife  Martha,  her  heirs 
and  assigns,  to  use  all  possible  diligence  to  communicate  unto  my  aforesaid  bro- 
thers' and  sisters'  children  the  import  of  this  my  will,  as  soon  as  a  declaration 
of  peace  shall  be  between  Europe  and  America ;  provided  also  that  all  taxes 
that  shall  become  due  on  the  land  shall  be  paid  annually  by  my  aforesaid  wife 
Martha,  her  heirs  and  assigns,  during  the  aforesaid  term,  or  until  the  coming  of 
the  aforesaid  heir;  and  if  so  be,  no  one  of  the  aforesaid  brothers'  and  sisters' 
children  doth  come  within  the  above  mentioned  time  to  inherit  the  said  land, 
ihen  in  such  case  I  do  give  and  devise  the  aforesaid  land  in  manner  and  form 
following :  that  it  shall  oe  divided  into  three  equal  parts ;  the  first  I  give  to  my 
grandson  John  Irwin  Wilson ;  the  second  unto  my  stepson  William  Wilson ; 
and  the  third  part  unto  my  stepson  Joseph  Wilson,  with  all  the  benefits  thereof, 
to  hold  to  them,  their  heirs  and  assigns  for  ever."  Held,  that  this  is  an  execu- 
tory devise ;  and  there  being  no  disposition  made  of  the  freehold,  it  descends  to 
the  heirs  at  law  until  the  condition  be  complied  with.  Chambers  v.  Wilson,  495. 
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AKREST. 


EJECTMENT. 
VERDICT. 
FRAUD,  1,  3. 
INSOLVENT,  2. 
PARTITION,  2,  3. 
TENDER,  2. 

1.  An  action  of  ejectment  may  be  maintained  by  a  vendee  against  a  vendor, 
to  enforce  the  specific  performance  of  the  agreement  of  sale  and  purchase, 
wherever  a  court  of  chancery  would  sustain  a  bill  for  that  purpose.     Henderson 
v.  Hays,  148. 

Whether  a  specific  performance  of  an  agreement  for  the  sale  and  purchase  of 
land  will  be  enforced  by  ejectment,  depends  upon  the  equity  and  justice  of  all 
the  circumstances  which  surround  the  case ;  and  a  case  may  occur  where  the 
agreement  may  be  perfectly  good  and  binding  upon  both  parties,  and  the  price 
agreed  to  be  paid  by  the  purchaser  fully  equal  to  the  value  of  the  property,  and 
not  the  slightest  degree  of  blame  attaching  to  him,  and  yet  a  specific  perform- 
ance will  not  be  enforced.  Ibid. 

Hence,  in  an  action  of  ejectment  to  enforce  a  specific  performance,  it  is  com- 
petent to  give  evidence  that  the  vendor  was  intemperate  in  his  habits;  the  effect 
that  spirits  had  upon  his  intellect ;  that  he  had  been  wasting  and  mismanaging 
his  estate,  and  that  the  sale  of  the  land  was  greatly  more  disadvantageous  to 
him,  than  any  advantage  he  could  derive  from  the  purchase  money.  laid. 

2.  The  action  of  ejectment  is  a  proper  mode  of  enforcing  the  payment  of  in- 
stalments due  upon  a  mortgage.     Knavb  v.  Esscck,  282. 

3.  In  an  action  of  ejectment,  a  judgment  of  another  court,  on  which  the  de- 
fendant's title  is  founded,  may  be  impeached  on  the  ground  of  fraud.    Hall  v. 
Hamlin,  354, 

EQUITY. 

EJECTMENT,  1. 

SUBSTITUTION,  1,  2. 

The  purchase  of  a  title,  perfect  on  its  face,  for  a  valuable  consideration, 
takes  it  discharged  of  every  equity  of  which  he  had  no  notice :  but  if  it  be  the 
purchase  of  an  inchoate  or  defective  title,  he  can  claim  to  be  in  no  better  situa- 
tion than  he  from  whom  he  purchased.  Reed  v.  Dickey,  459. 

ERROR. 

DECLARATION. 

1.  He  who  may  at  law  control  the  application  of  two  or  more  funds,  shall  not 
be  suffered  to  use  his  legal  advantages  in  a  way  to  exclude  the  demand  of  a  fel- 
low creditor  whose  legal  recourse  is  restricted  to  but  one  of  them.     Ramsey's 
Appeal,  228. 

2.  To  submit  a  fact,  destitute  of  evidence,  to  the  determination  of  a  jury,  as 
one  that  may  nevertheless  be  found,  is  an  encouragement  to  err,  which  cannot 
be  too  closely  observed  or  unsparingly  corrected.     Stoujfer  v.  Latshaw,  165. 

3.  Upon  a  scire  facias  on  a  recognizance  in  the  orphan's  court  to  secure  the 
interest  of  a  widow  in  land  under  the  intestate  law,  a  finding,  "  for  plaintiff"  the 
sum  of  1165  dollars,  and  that  there  is  now  due  to  the  said  plaintiff"  the  sum  of 
963  dollars,  with  costs  of  suit,"  and  judgment  thereon,  is  erroneous.     But  the 
supreme  court  having  reversed  it,  entered  a  judgment  for  the  plaintiff"  for  the 
sum  due,  rejecting  the  former  part  of  the  finding  as  surplusage.     Stewart  v 
Martin,  200. 

4.  In  an  action  of  covenant  by  a  vendor  against  a  vendee  to  enforce  a  specific 
execution  of  a  contract  for  the  sale  of  an  undivided  moiety  of  a  church  and  lot, 
when  it  was  an  important  inquiry  whether  the  defendant  was  in  the  adverse' 
possession  of  the  property  or  not,  it  is  error  in  the  court  to  permit  the  defendant 
to  read  and  file  a  paper,  made  by  himself,  at  the  trial,  disclaiming  to  hold  the 
property  adversely.     Bellas  v.  Lloyd,  401. 

5*  In  an  action  upon  a  mortgage  in  the  name  of  the  mortgagee,  for  the  use  of 
a  third  person,  against  the  mortgagor,  brought  at  the  instance  of  a  person  for 
whose  use  it  was  sued,  the  mortgagor  protested  against  his  claim  for  whose  use 
the  suit  was  brought,  and  against  the  suit  itself.  And  it  appearing  upon  the 
trial  that  the  mortgagee  was  himself  entitled  to  the  money  secured  by  the  mort- 
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gage,  it  was  held  that  a  judgment  for  the  plaintiff  was  erroneous.     Tharp  v. 
Smith,  387. 

ESCHEAT. 

An  inquisition,  in  case  of  escheat,  which  does  not  find  that  the  decedent  died 
intestate,  and  without  heirs  or  any  known  kindred,  is  a  nullity ;  and  a  transcript 
of  such  finding  is  not  a  lien  on  the  lands  of  him  in  whose  hands  the  estate  is 
found  to  be.  Ramsey's  Appeal,  228. 

ESCROW. 

DEED,  2. 

EVIDENCE. 

ACTION,  9, 10. 
ISSUE. 

TENDER,  1,  2. 
PLEADING,  1. 

1.  In  an  action  of  assumpsit,  it  is  competent  for  the  defendant  to  show  that  the 
plaintiff  had  once  transferred  the  note  upon  which  suit  was  brought  to  another 
person,  who  had  sued  it  in  his  own  name  erroneously,  and  against  whom  a  judg- 
ment was  rendered  in  favour  of  the  defendant.     Lyon  v.  Chalker,  14. 

2.  In  an  action  by  one  constable  against  another,  to  recover  the  price  of  goods 
sold  bn  an  execution  by  the  one,  which  had  been  previously  levied  by  the  other, 
it  is -competent  for  the  defendant  to  prove  that  the  suit  was  being  prosecuted  by 
and^r  the  use  of  the  plaintiff,  in  the  judgment  upon  which  the  execution  issued 
which.'1wias  first  levied,  and  that  that  judgment  was  given  for  the  purpose  of  de- 
fraudinmtbe  defendant's  creditors,  who  were  the  real  defendants  in  the  action 
trying.     *(fo  v.  Lawton,  50. 

3.  To  supply  the  place  of  a  lost  deed,  before  a  copy  can  go  to  the  jury,  it  must 
be  proved  to  be  such  by  one  who  compared  it  with  the  original ;  and  it  is  then 
inadmissible  if  there  be  a  counterpart.     Kerns  v.  Swope,  75. 

4.  In  an  action  of  trespass  for  mesne  profits  against  a  defendant  who  was  evict- 
ed by  ejectment,  it  is  not  competent  for  him  to  give  in  evidence  a  sheriff's  deed  to 
himself,  and  that  his  original  entry  into  the  premises  was  as  a  trustee  of  the  plain- 
tiff, whose  right  to  recover  the  land  depended  upon  a  tender  and  payment  to  him 
of  the  original  purchase  money  paid  to  the  sheriff.     Douglass  v.  Haldeman,81. 

5.  Evidence  is  not  admissible  to  explain  a  patent  ambiguity  in  the  discrepance 
between  the  general  obligatory  terms  in  the  body  of  a  writing,  and  the  qualified 
terms  of  the  act  of  execution.     Wright  v.  Weakly,  89. 

6.  A  return  of  survey  is  prima  facie  evidence  of  a  survey  on  the  ground,  and 
no  legitimate  inference  can  be  drawn  from  the  fact  that  the  deputy  surveyor  was 
not  called  as  a  witness  to  prove  the  fact.     M  'Call  v.  Barnheart,  112. 

7.  The  protest  of  a  note  by  a  notary  public,  who  is  a  stockholder  in  the  bank 
which  is  a  party  to  the  suit,  is  incompetent  evidence  to  charge  an  indorser. 
Bank  v.  Porter,  141. 

8.  In  order  to  effect  the  title  or  possession  of  land,  it  is  not  competent  to  show 
by  parol  that  a  deed  to  two  persons  as  tenants  in  common,  was  purchased  and 
paid  for  by  them  as  partners,  and  was  partnership  property.    When  partners  in- 
tend to  bring  real  estate  into  a  partnership  stock,  that  intention  must  be  mani- 
fested by  deed  or  writing  placed  on  record.     Hale  v.  Henrie,  143. 

9.  The  omission  of  any  material  part  of  an  inquisition  may  be  corrected  by 
parol  evidence.     Hid. 

10.  In  an  action  against  an  executor  for  a  legacy,  it  is  not  competent  for  the 
defendant  to  show  that  the  balance  of  an  administration  account  in  his  hands, 
settled  by  the  orphan's  court,  was  composed  of  bonds  not  due  at  the  time  of  the 
settlement,  and  which  could  not  afterwards  be  collected  because  of  the  insol- 
vency of  the  obligors.     Thompson  v.  M'Gaw,  161. 

11.  A  book  of  original  entries,  kept  by  a  tenant,  containing  the  receipt  and 
expenditures  of  a  farm,  is  not  of  itself  evidence  to  establish  the  relation  which 
existed  between  the  landlord  and  the  tenant.     Townsend  v.  Kerns,  180. 

-  A  receipt  for  money  paid,  with  proof  of  the  handwriting  of  the  receiver,  is 
secondary  evidence.     Ibid. 

12.  If  a  consideration  of  money  is  expressed  in  a  deed  of  bargain  and  sale, 
there  shall  be  no  averment  to  the  contrary  so  as  to  affect  its  operation  as  such : 
nor  is  any  evidence  to  the  contrary  admissible.     JUlison  v.  Kurtz,  185. 
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13.  In  an  action  by  partners  on  a  negotiable  note,  indorsed  in  blank,  they  are 
not  bound  to  give  evidence  of  the  partnership ;  but  if  such  note  be  indorsed"^  spe- 
cially to  a  firm,  evidence  must  be  given  that  the  firm  consists  of  the  persons  who 
sue  as  plaintiffs.     Ege  v.  Kyle,  222. 

14.  On  the  trial  of  a  cause  in  the  common  pleas,  it  is  not  error  to  refuse  to 
reject  evidence,  on  the  ground  that  notice  of  special  matter  was  demanded,  when 
the  cause  was  pending  in  a  district  court,  and  not  furnished  to  the  plaintiff;  it 
not  appearing  that  the  district  court  had  any  rule  to  authorize  the  demand  by 
the  plaintiff.     Gest  v.  Espy,  265. 

15.  A  deposition  having  detailed  the  acts  done  by  a  settler  in  the  course  of 
making  an  improvement  on  land,  concluded  with  the  expression,  that  the  im- 
provement was  continued  and  kept  up  to  a  certain  period :  held,  that  this  latter 
expression  was  not  exceptionabe,  and  was  rightly  read  to  the  jury.     M'Namara 
v.  Shorb,  288. 

16.  A  connected  draft  of  a  number  of  surveys,  in  the  handwriting  of  a  deputy 
of  the  deputy  surveyor,  who  had  executed  the  warrants  and  made  some  of  the 
surveys,  and  which  was  found  among  the  official  papers  of  his  principal,  is  not 
evidence  of  boundary  in  an  action  of  ejectment  for  a  part  of  the  land  included 
in  one  of  the  surveys  made  by  him.     Woods  v.  Ege,  333. 

17.  After  papers  had  been  given  in  evidence  to  arbitrators,  to  whom  the  cause 
had  been  referred,  the  plaintiff  withdrew  them  and  all  other  evidence  which  he 
had  given,  and  agreed  that  the  arbitrators  might  award  against  him.    The  arbi- 
trators did  award  no  cause  of  action,  from  which  the  plaintiff  entered  an  appeal. 
Held,  that  this  was  not  such  a  withholding  of  the  papers  as  contemplated  by  the 
eleventh  section  of  the  act  of  the  20th  of  March  1810,  as  will  exclude  them  when 
offered  in  evidence  on  the  trial  of  the  cause  before  a  iury.    Pearce  v.  Seminary, 
340. 

18.  A  certified  copy  of  a  contract  for  constructing  a  section  of  the  Pennsylvania 
Canal,  from  the  auditor-general's  office,  is  legal  evidence,  without  the  production 
of  the  subscribing  witness.     M '  Coy  v.  Lightner,  347. 

In  an  action  against  partners,  on  one  of  whom  only  the  process  was  served, 
the  plaintiff  may  give  evidence  of  the  declarations  of  the  partner  not  served  with 
process.  Ibid. 

In  an  action  for  the  price  of  blacksmith-work  done,  it  having  been  first  proved 
by  the  journeyman  that  he  made  the  entries  on  a  slate  for  two  or  three  days 
until  it  was  filled,  when  it  was1  transferred  to  the  book ;  that  he  did  not  remem- 
ber the  items,  but  knew  the  account  amounted  to  three  or  four  dollars :  it  was 
held  that  the  book  account,  which  was  for  three  dollars  and  a  half,  should  be 
received  in  evidence.  Ibid. 

Evidence  of  the  existence  of  a  partnership  having  been  given,  the  partner 
upon  whom  the  process  was  not  served,  is  not  a  competent  witness  for  the 
defendant,  although  a  release  was  executed  to  him.  Ibid. 

When  the  existence  or  non-existence  of  a  partnership  depends  upon  written 
evidence,  it  is  the  province  of  the  court  to  determine  upon  their  legal  effect. 
Ibid. 

19.  The  declarations  of  a  party  who  is  charged  with  fraud,  when  they  are  not 
part  of  the  res  gesta,  but  explanatory  of  a  concomitant  act,  should  not  be  per- 
mitted to  go  in  evidence  to  the  jury.     United  States  v.  Mertz,  406. 

20.  Entries  on  loose  scraps  of  paper,  carried  in  the  pocket  for  several  days, 
without  a  reason  to  account  for  the  irregularity,  cannot  be  given  in  evidence  to 
charge  a  party.     Vicary  v.  Moore,  451. 

In  an  action  of  covenant,  an  order  drawn  by  the  plaintiff  on  the  defendant  for 
money,  is  legal  evidence,  and  it  is  error  to  reject  it  on  the  ground  that  it  was  for 
money  due  on  another  contract.  Ibid. 

21.  Evidence  to  prove  that  an  agent  of  the  alleged  owner  of  a  tract  of  land, 
granted  by  parol  a  privilege  to  the  defendant  to  overflow  a  small  part  of  the 
tract  by  the  erection  of  a  mill  and  dam,  and  that  the  plaintiff,  who  subsequently 
purchased  the  tract  from  the  vendee  of  such  owner,  had  notice  of  the  parol  grant 
to  the  defendant,  is  not  admissible,  where  no  authority  has  been  first  shown  in 
such ,  agent,  nor  any  interest  in  the  land  in  such  alleged  owner.     M  'Kittip  v. 
M  'llhenny,  466. 

Nor  is  it  competent  to  prove  by  parol  that  the  plaintiff  and  defendant  both 
claimed  under  the  same  person,  and  that  such  person  was  the  owner  of  the  land. 
Ibid. 

22.  The  recital  in  a  patent  of  a  release  to  the  patentee,  by  a  former  tenant  in 
II. — 3  p 
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common,  is  not  sufficient  evidence  of  the  existence  of  such  release,  in  an  action 
against  a  purchaser  from  i  In-  patentee,  to  compel  the  payment  of  the  purchase 
money.  Smith  v.  Wtbster,  478. 

EXECUTION. 

FREEHOLD. 

1.  It  is  erroneous  to  issue  a.  fieri  facias  upon  a  judgment  on  a  scire  facias,  when 
&  fieri  facias  had  issued  upon  the  original  judgment,  which  had  been  levied  on 
real  estate.    The  proper  mode  is  to  proceed  to  hold  an  inquisition  on  the  first 
fieri  facias.     Gist  v.  Wilson,  30. 

2.  Executions  issued  upon  the  same  day,  and  delivered  to  the  sheriff  st  differ- 
ent periods  of  the  day,  must  he  paid  out  of  the  proceeds  of  the  sale  of  personal 
property  in  the  order,  as  to  time,  in  which  they  came  to  the  sheriff's  hands. 
Ulrich  v.  Dreycr,  303. 

3.  A  justice  of  the  peace  of  one  county  may  issue  an  execution  upon  a  certi- 
fied transcript  of  a  judgment  on  the  docket  of  a  justice  of  the  peace  of  another 
county  in  all  cases  when  the  latter  might  legally  have  issued  one.     Keeler  v. 
Jfeal,  424. 

A  misrecital  in  the  body  of  an  execution  does  not  render  it  void,  nor  will  a 
constable  be  a  trespasser  in  executing  it ;  he  will  be  justified  under  the  provisions 
of  the  act  of  the  21st  of  March  1772.  Ibid. 

EXECUTOR  AND  ADMINISTRATOR. 
APPEAL,  5. 
PAYMENT,  2. 
TRIAL. 
INTEREST,  3. 

1.  The  orphan's  court  have  no  power  to  vacate  letters  testamentary  or  of  ad- 
ministration, against  the  consent  of  the  executioner  or  administrator,  unless  after 
neglect  or  refusal  to  comply  with  a  previous  order  of  the  court  made  upon  him 
to  give  security :  or  in  case  of  his  being  duly  declared  a  lunatic  or  habitual 
drunkard.     Cohen's  Appeal,  175. 

2.  If  an  executor,  in  the  regular  discharge  of  his  duty,  advances  money  of  his 
own  to  discharge  debts  of  the  estate,  he  wul  stand  in  the  place  of  the  creditors 
thus  paid  as  to  the  distribution  of  the  estate.     But  if  his  course  of  administration 
has  been  irregular,  and  without  regard  to  the  rights  of  the  creditors  generally, 
as  where  he  pays  simple  contract  debts  when  there  are  specialties,  he  has  no 
claim  to  preference  on  a  deficiency  of  assets.     Greiner's  Estate,  414. 

FACTOR. 

COMMON  CARRIER,  2. 

FATHER  AND  SON. 

A  father  may  authorise  his  son  to  contract  with  an  employer  and  receive  his 
wages  for  his  own  use ;  but  the  facts,  that  the  son  was  out  at  service,  and  the 
father  received  his  wages,  of  themselves  show  no  relinquishment  of  the  father's 
property  in  the  son's  labour.  United  States  v.  Mertz,  406. 

FEIGNED  ISSUE. 

ADMINISTRATOR,  2. 

FIXTURES. 

Replevin  will  not  lie  for  fixtures  separated  and  removed  from  a  mill.  Powell 
v.  Smith,  126. 

FOREIGN  STATE. 

The  legality  or  illegality  of  an  arrest  is  determinable  by  the  laws  of  the  state 
in  which  it  was  made ;  and  in  the  absence  of  proof  to  the  contrary,  an  arrest 
upon  legal  process  in  another  state  will  be  taken  to  be  justifiable.  Stovffcr  v. 
Latshaw,  165. 

FORMER  RECOVERY. 

In  an  action  of  covenant  to  recover  purchase  money  payable  in  instalments, 
brought  before  all  the  instalments  were  due,  the  plaintiff  in  his  declaration 
claimed  as  well  those  which  were  due  as  those  which  were  not  due ;  and  the 
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jury  found  for  the  plaintiff  a  certain  sum  "  due  to  the  plaintiff  at  the  institution  of 
the  suit."  Held,  that  this  recovery  was  not  a  bar  to  a  subsequent  action  to  reco- 
ver the  instalment  not  due  at  the  institution  of  that  suit.  Kane  v.  Fisher,  246. 

FRAUD. 

EVIDENCE,  2,  19. 
STATUTE. 

1.  When  a  vendee  is  guilty  of  actual  fraud  in  procuring  a  title  to  land,  no  title 
passes  to  him  whether  the  sale  be  private  or  judicial.     Gilbert  v.  Hoffman,  66. 

Where  one  enables  himself  to  become  a  purchaser  of  land  at  a  sheriff's  sale 
by  the  commission  of  a  fraud,  no  title  is  vested  in  him  by  the  sheriff's  deed,  and 
the  former  owner  of  the  land  may  recover  the  same  in  ejectment  without  offer- 
ing to  refund  to  the  purchaser  the  money  which  he  had  paid  to  the  sheriff.  Ibid. 

2.  In  an  action  of  trespass  upon  personal  property,  where  the  plaintiff  relies, 
to  establish  his  possession  and  right  to  the  property,  upon  a  judgment  and  exe- 
cution in  his  own  favour,  by  which  the  property  was  sold  to  him;  it  is  compe- 
tent for  the  defendant  to  show  that  that  judgment  and  execution  were  fraudu- 
lent.    Townsend  v.  Kerns,  180. 

3.  In  an  action  of  ejectment,  a  judgment  of  another  court,  on  which  the  de- 
fendant's title  is  founded,  may  be  impeached  on  the  ground  of  fraud.    Hall  v. 
Hamlin,  354. 

4.  In  a  question  of  fraud,  the  validity  of  a  conveyance  from  a  father  to  a  son 
depends  not  on  supplementary  acts,  but  on  the  character  of  the  contract  when  it 
was  made.     United  States  v.  Mertz,  406. 

FREEHOLD. 

A  judgment,  being  a  lien  on  the  land  of  a  freeholder,  takes  away  that  right  of 
freehold  which  entitles  the  possessor  to  a  stay  of  execution  on  a  judgment  before 
a  justice  of  the  peace.  Clippinger  v.  Creps,  45. 

GRANT. 

If  a  grant  be  made  to  the  inhabitants  of  a  town,  of  a  public  square,  without 
defining  its  location,  the  inhabitants  may  elect  a  location  for  it;  but  such  elec- 
tion must  be  made  within  a  reasonable  time.  Rung  v.  Shoneberger,  23. 

GUARANTEE. 

ACTION,  7. 

GUARDIAN  AND  WARD. 

1.  A  stranger  may  not  recover  the  price  of  goods  sold  to  a  ward  against  the 
injunctions  of  the  guardian  :  and  in  an  action  for  the  same,  the  guardian  is  a 
competent  witness.     Bredin  v.  Dwen,  95. 

2.  Where  by  will  the  profits  of  land  are  bequeathed  to  a  widow  and  chil- 
dren for  their  support,  until  it  be  sold,  it  is  the  duty  of  the  guardian  of  those 
children  to  see  to  the  application  of  such  proceeds ;  but  where  there  is  no  proof 
that  they  were  wasted  or  mismanaged,  or  what  they  amounted  to,  the  orphan's 
court  will  not  charge  the  guardian  upon  the  settlement  of  his  account  with  any 
part  of  the  same.     CrowelVs  Appeal,  295. 

Transactions  between  a  guardian  and  his  ward  during  his  minority  are  alone 
the  subjects  of  settlement  in  a  guardianship  account :  goods  sold  and  delivered 
to  the  ward  after  he  arrived  at  full  age,  are  not  the  subjects  of  credit;  but  can 
only  be  recovered  by  a  set-off  against  the  balance  on  settlement  of  the  account. 
Ibid. 

3.  A  purchase  of  land  by  a  guardian,  which  he  declared  at  the  time  to  be  for 
the  use  of  his  ward,  is  not  such  a  trust  as  can  be  enforced  by  the  ward,  but  is 
within  the  provisions  of  the  statute  of  frauds  and  perjuries.     Kisler  v.  Kisler, 
323. 

HUSBAND  AND  WIFE. 

A  husband  has  but  a  naked  power  over  a  bequest  to  his  wife,  and  one  which 
he  is  not  obliged  to  exercise  in  favour  of  creditors  ;  nor  is  such  bequest  the  sub- 
ject of  attachment  for  the  husband's  debts.  Dennison  v.  Nigh,  90. 

INDICTMENT. 

BILL  OF  EXCEPTIONS. 
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INFANT. 

PARTITION,  1. 

INQUISITION. 

EVIDENCE,  9. 

1 .  A  creditor  having  two  judgments,  issued  afrri  facias  upon  one  of  them  and 
levied  the  defendant's  real  estate  ;  upon  which  an  inquisition  was  held  and  it 
was  extended  :  held,  that  this  proceeding  did  not  preclude  him  from  having  an 
execution  upon  the  other  judgment,  and  a  levy  and  inquisition  upon  the  same 
land,  although  both  judgments  had  been  exhibited  to  the  jury  on  the  first  inqui- 
sition.    iii.it  v.  Wilson,  30. 

2.  A  motion  for  judgment  upon  an  inquisition  found,  after  forty  yean,  will 
not  be  sustained.     Sckuylkill  J\'av.  v.  Decker,  343. 

INSOLVENT. 

1.  A  claim  of  the  commonwealth  upon  an  insolvent  estate,  entitled  under 
other  circumstances  to  a  preference  over  other  creditors,  is  "not  entitled  to  pay- 
ment at  all,  if  it  be  not  presented  to  the  auditors  appointed  to  marshal  the  estate 
among  the  creditors  until  after  their  report  be  made,  although  it  be  not  confirmed 
by  the  orphan's  court.     Mitchell's  Estate,  87. 

2.  The  trustee  of  an  insolvent  debtor  cannot  sustain  an  action  in  right  of  the 
insolvent  without  having  first  given  bond  ;  nor  can  an  insolvent  debtor  who  has 
made  a  general  assignment  of  his  property  maintain  suit  upon  a  cause  of  action 
which  accrued  previously  to  the  assignment.     Power  v.  Hot/man,  218. 

An  insolvent  debtor,  who  has  made  a  general  assignment  of  his  property,  upon 
proof  of  the  payment  of  all  the  debts  due  by  him  at  the  time  of  his  discharge, 
may  maintain  an  ejectment  in  his  own  name,  for  land  assigned  by  him,  without 
a  formal  re-assignment.  Ibid. 

INTEREST. 

ADMINISTRATOR,  2. 

1.  If  the  interest  payable  annually  to  a  widow,  and  secured  by  recognizance, 
be  not  paid,  she  will  be  entitled  to  recover  interest  upon  the  annual  payments 
as  they  become  due.     Stewart  v.  Martin,  200. 

2.  I  n  what  case  and  under  what  circumstances  a  legatee  will  be  charged  with 
interest  upon  advancements.     Fickes  v.  Wireman,  314. 

3.  An  executor,  upon  the  settlement  of  his  administration  account,  is  not  ex- 
cused from  the  payment  of  interest  upon  bonds  due  by  himself,  for  one  year 
after  the  death  of  his  testator.     Clark's  Appeal,  405. 

INTESTATE. 

DEFENCE,  1,  2. 

ISSUE. 

In  a  proceeding  which  originates  before  two  justices  of  the  peace  to  obtain 
possession  of  land  sold  at  sheriff's  sale,  and  the  same  is  brought  into  the  common 
pleas,  the  only  matter  in  issue  is  the  title  averred  by  the  defendant  in  his  affidavit, 
by  which- the  proceeding  is  taken  from  the  jurisdiction  of  the  justices.  Hale  v. 
Henrie,  143. 

Upon  the  trial  of  such  an  issue,  the  defendant  will  not  be  permitted  to  show, 
that  the  judgment  on  which  the  land  was  sold  had  been  paid,  although  the  pur- 
chaser who  sought  to  recover  the  possession  was  the  plaintiff  in  that  judgment. 
Ibid. 

JUDGMENT. 

INQUISITION,  1,  2. 

EVIDENCE,  2. 

VENDOR  AND  VENDEE,  1,  2,  3. 

LIEN,  1,  2,  5. 

SUBSTITUTION,  1. 

FRAUD,  3. 

DEFENCE,  1,  6. 

1.  An  amicable  action  upon  a  recorded  mortgage,  an  appearance  by  the  de- 
fendant, and  confession  of  judgment ;  a  levari  facias  thereupon,  which  recites 
the  mortgage,  and  particularly  describes  the  land,  and  a  sale  thereupon  by  the 
sheriff,  is  good  evidence  for  the  purchaser  in  an  ejectment  for  the  land,  although 
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the  agreement  to  appear  and  confess  judgment  does  not  describe  the  mortgage 
or  the  land.     Burdick  v.  Norris,  28. 

2.  A  voluntary  appearance  by  an  executor  to  a  scire  facias  issued  by  a  justice 
against  him  and  a  surviving  co-defendant,  and  a  confession  of  judgment  for  a 
sum  exceeding  100  dollars  by  such  executor,  a  transcript  whereof  is  filed  in  the 
common  pleas,  is  such  a  judgment  as  cannot  be  defeated  upon  a  scire  facias  to 
revive  the  same  with  notice  to  terre-tenants.     Gees  v.  Shannon,  71. 

3.  An  equitable  right  to  set  off  judgments  is  permitted  only  where  it  will  in- 
fringe on  no  other  right  of  equal  grade ;  consequently  it  is  not  permitted  to  affect 
an  equitable  assignee  for  value.     Ramsey's  Appeal,  228. 

An  irregularity  in  the  assignment  of  a  judgment  cannot  be  taken  advantage  of 
by  a  third  person  if  the  assignor  make  no  objection  to  it.     Ibid. 

4.  Upon  an  application  to  the  court  by  a  terre-tenant  to  open  a  judgment  and 
let  him  into  a  defence  as  to  the  alleged  lien  of  it  upon  his  lands,  he  does  not 
thereby  become  a  party  to  the  writ  of  scire  facias,  upon  which  the  judgment  was 
rendered,  with  all  the  consequences  which  would  have  resulted  if  he  had  origi- 
ginally  been  made  a  party  to  the  suit.     Brown  v.  Simpson,  233. 

5.  A  judgment  obtained  in  the  lifetime  of  a  decedent,  must  be  revived  within 
five  years,  otherwise  its  lien  will  be  lost.     Downey's  Appeal,  297. 

JURISDICTION. 

1.  Upon  a  rescision,  by  a  vendee,  of  a  contract  for  the  purchase  of  land,  a  jus- 
tice of  the  peace  has  not  jurisdiction  to  recover  back  the  money  paid  on  account 
of  the  purchase.     Campbell  v.  Gallagher,  135. 

2.  The  circuit  court  has  not  jurisdiction  of  criminal  cases  which  originate  in 
the  mayor's  court  of  the  city  of  Pittsburgh.    Commonwealth  v.  Brannon,  123. 

3.  Jurisdiction  to  inquire  into  and  assess  damages  done  to  the  owner  of  lands 
through  which  the  Union  Canal  passes,  is  not  confined  to  the  quarter  sessions 
or  mayor's  court  of  Philadelphia.     Bossier  v.  Union  Canal,  271. 

JUSTICE  OF  THE  PEACE. 

FREEHOLD. 
APPEAL,  1,  2,  4,  7. 
JURISDICTION, 1. 
ISSUE. 

LEGACY. 

LIMITATION. 
PAYMENT,  2. 

1.  A  husband  has  but  a  naked  power  over  a  bequest  to  his  wife,  and  one 
which  he  is  not  obliged  to  exercise  in  favour  of  his  creditors ;  nor  is  such  bequest 
the  subject  of  attachment  for  the  husband's  debt.     Dennison  v.  Nigh,  90. 

2.  The  statute  of  limitation  does  not  embrace  the  claim  of  a  legacy,  and  in  an 
action  therefor  the  plea  of  non  assumpsit  infra  sex  annos  is  bad.     Thompson  v. 
M'Gaw,  161. 

LIEN. 

BANK. 

VENDOR  AND  VENDEE,  4. 
SET-OFF,  3. 

1.  Judgments  against  a  defendant,  who  holds  land  by  articles  of  agreement, 
are  a  lien  upon  his  equitable  title ;  and  upon  a  deed  made  subsequently,  subject 
to  the  payment  of  the  purchase  money,  the  grantor  will  be  entitled  to  receive 
the  purchase  money  due,  out  of  the  proceeds  of  the  sale  of  the  land  by  the  sheriff, 
in  preference  to  such  judgment  creditors.    Academy  v.  Frieze,  16. 

2.  A  judgment  originally  obtained  against  the  personal  representatives  of  a 
decedent,  will  continue  to  be  a  lien  on  the  estate  for  seven  years :  if  revived  by 
scire  facias  within  that  period,  the  lien  will  be  thereby  continued  for  five  years 
longer ;  and  if  either  period  elapse  without  a  scire  facias,  the  lien  is  lost,  whether 
the  lands  be  in  the  possession  of  devisees  or  purchasers  from  devisees.    Penn  v. 
Hamilton,  53. 

3.  A  mechanic's  claim,  which  had  not  been  filed  within  six  months  from  the 
time  of  the  completion  of  the  building,  and  no  action  brought  for  it,  is  not  a 
lien.    Ramsey's  Appeal,  228. 

4.  A  sheriff's  sale  does  not  divest  the  lien  of  a  mortgage,  conditioned  for  the 
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LIEN. 

payment  of  an  indefinite   number  of  annual  instalments,  depending  for  their 
continuance  upon  a  life  in  being.     Knaiib  v.  Esserk,  282. 

5.  A  judgment  obtained  in  the  lifetime  of  a  decedent,  must  be  revived  within 
five  years ;  otherwise  its  lien  will  be  lost.     Downey's  Appeal,  21)7. 

6.  A  sale  of  land  by  an  administrator  for  the  payment  of  debts  divesta  the  lien 
of  recognizances  taken  in  the  orphan's  court  to  secure  the  interests  of  the  heirs 
whose  estate  was  taken  under  the  intestate  laws  at  the  valuation.     Crawford 
v.  Crawford,  339. 

A  release  of  part  of  land  from  a  lien  does  not  discharge  the  residue,  either  en- 
tirely or  pro  tanto.  It  is  otherwise  as  regards  a  quit  rent,  which  issues  out  of 
every  part  of  the  land.  Hid. 

LIMITATION. 

PAYMENT,  2,  3. 

The  statute  of  limitation  does  not  embrace  the  claim  of  a  legacy.  Thompson 
v.  M'Gaw,  161. 

MANAGER. 

ADMINISTRATOR,  1. 

MARRIAGE. 

That  part  of  the  act  of  assembly  which  provides  "  that  all  marriages  shall  be 
solemnized,  by  taking  each  other  for  husband  and  wife,  before  twelve  sufficient 
witnesses,"  and  that  which  requires  a  certificate  of  the  marriage,  &c.  to  be  regis- 
tered, and  the  publication  of  bans,  is  but  directory.  Rodebaueh  v.  Sanks,  9. 

In  an  action  for  the  penalty  provided  by  the  act  of  assembly  for  marrying  a 
minor,  it  is  competent  to  prove  that  the  father  consented  to  the  marriage  ;  and 
if  proved,  he  cannot  recover  the  penalty,  although  the  clergyman  had  not  his 
certificate  of  consent  when  the  ceremony  was  performed.  Ibid. 

MECHANICS'  CLAIM. 
LIEN,  3. 

MORTGAGE. 

JUDGMENT,  1. 

SATISFACTION. 

ERROR,  5. 

A  sheriff's  sale  does  not  divest  the  lien  of  a  mortgage  conditioned  for  the  pay- 
ment of  an  indefinite  number  of  annual  instalments  depending  for  their  conti- 
nuance upon  a  life  in  being.  Knaub  v.  Esseck,  282. 

The  action  of  ejectment  is  a  proper  mode  of  enforcing  the  payment  of  the 
instalments  due  upon  such  mortgage.  Ibid. 

NEGOTIABLE  NOTE. 

ACTION,  8. 

1.  A  transfer  of  a  negotiable  note  by  indorsement,  under  seal,  does  not  destroy 
its  negotiable  character  so  that  an  action  may  not  be  maintained  in  the  name  of 
the  indorsee.     Ege  v.  Kyle,  222. 

An  indorsement  on  a  negotiable  note,  of  a  receipt  on  account  of  a  quantity  of 
iron,  "the  net  proceeds  ofwhich  are  to  be  credited  on  the  within,"  and  which 
were  afterwards  credited  on  it  by  indorsement,  does  not  destroy  its  negotiable 
character.  Ibid. 

Because  of  such  indorsements  on  the  note,  the  defendant  in  an  action  by  the 
indorsee  against  him,  will  not  be  permitted  to  set  up  as  a  defence  that  the  con- 
sideration of  the  note  failed.  Ibid. 

2.  A  party  to  a  negotiable  note,  which  has  been  negotiated,  cannot  be  a  wit- 
ness to  invalidate  it.     Gest  v.  Espy,  265. 

NOTICE, 

REGISTRATION. 
WARRANT. 

1.  The  seal  of  the  justice  is  essential  to  the  validity  of  the  certificate  of  the 
probate  of  a  deed ;  and  a  record  of  a  deed  without  such  certificate  is  not  con- 
structive notice  of  the  title  conveyed  thereby.     Barney  v.  Sutton,  31. 

2.  The  vague  reports  of  strangers,  or  information  given  by  a  person  not  inter- 
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NOTICE. 

eeted,  respecting  a  defect  of  title  to  land,  will  not  have  the  effect  of  notice  to 
the  purchaser.     Kerns  v.  Swope,  75. 

3.  A  vendee  having  received  a  deed  for  the  one  undivided  half  of  a  church  and 
lot,  "  together  with  all  and  singular  the  rights,  liberties,  <fcc.  in  as  full  and  am- 
ple a  manner,  and  with  all  the  same  rights  and  conditions,  authorities  and  agree- 
ments, with  which  the  vendor  now  holds  the  said  premises,  as  regards  all  or  any 
assemblies  for  divine  worship,"  subsequently  purchased  from  the  same  vendor 
the  other  moiety :  and  in  an  action  of  covenant  to  recover  the  purchase  money, 
in  which  the  vendee  set  up  a  defect  of  title,  it  was  held  that  the  first  deed  was 
a  legal  notice  of  a  subsisting  right  in  an  "  assembly  of  divine  worship,"  and  not 
a  fact  to  submit  to  the  jury,  whether  there  was  notice  or  not.     Bellas  v.  Lloyd, 
401. 

4.  The  purchaser  of  a  title,  perfect  on  its  face,  for  a  valuable  consideration, 
takes  it  discharged  of  every  equity  of  which  he  had  no  notice  :  but  if  it  be  the 
purchase  of  an  inchoate  or  defective  title,  he  can  claim  to  be  in  no  better  situa- 
tion than  he  from  whom  he  purchased.     Reed  v.  Dickey,  459. 

NUISANCE. 

1.  The  erection  of  a  building  upon  the  public  square  of  a  town  is  a  public 
and  not  a  private  offence,  and  may  be  abated  by  any  one  aggrieved.     Rung  v. 
Shoneberger,  23. 

2.  The  mere  prior  occupation  of  a  stream  of  water  for  the  purposes  of  a  mill, 
will  not  vest  such  an  exclusive  right  in  the  occupant  as  to  enable  him  to  main- 
tain an  action  against  a  person  who  erected  a  mill  and  dam  above  his,  by  which 
the  water  is  in  part  impeded,  and  he  in  some  degree  injured.     Hoy  v.  Sterrett, 
ow/i 

Every  riparian  owner  is  entitled  to  use  the  flow  of  water  through  his  land, 
although  the  owner  of  a  mill  below  may  be  in  some  measure  injured  thereby.  /  bid. 

In  order  to  establish  a  right  to  the  use  of  water  for  the  purposes  of  a  mill, 
exclusive  of  a  riparian  owner  above,  founded  upon  the  presumption  of  a  grant 
from  lapse  of  time,  there  must  have  been  an  actual  occupation  of  the  flow  of 
water  upon  the  land  above  for  a  sufficient  length  of  time.  It  is  not  enough  to 
establish  such  a  right,  that  the  water  had  been  accustomed  to  flow  uninterrupt- 
edly through  the  land  above  for  any  length  of  time.  Ibid. 

An  improper  or  malicious  use  of  a  flow  of  water  through  land  above,  gives  a 
right  of  action  to  the  owner  of  a  mill  below  who  is  injured  thereby.  Ibid. 

OBLIGATION. 

EVIDENCE,  5. 

ORPHAN'S  COURT. 
DEFENCE,  2. 

EXECUTOR  AND  ADMINISTRATOR,  1. 
PARTITION,  2. 
ADMINISTRATOR,  J ,  3,  4. 

Waste  is  not  a  subject  matter  of  which  the  orphan's  court  can  take  cogni- 
zance. Crowell's  Appeal,  295. 

OUSTER. 

In  the  trial  of  an  action  of  partition  evidence  of  ouster  is  for  the  jury,  not  for 
the  court.  Swayze  v.  Ormsby,  494. 

PARENT  AND  CHILD. 
ACTION,  12. 

PARTITION. 

DEFENCE,  2. 
PLEADING,  6. 

1.  An  amicable  partition  of  lands  among  devisees,  one  of  whom  at  the  time  of 
partition  was  a  minor,  and  to  whom  was  allotted  a  portion  greatly  inferior  in  va- 
lue to  that  devised  to  him,  is  not  binding,  although  after  he  arrived  at  a  lawful 
age  he  exercised  acts  of  ownership  upon  the  part  allotted  to  him  for  several  years. 
Hemmich  v.  High,  159. 

2.  Upon  a  sale  of  land,  in  a  proceeding  in  partition,  by  an  order  of  the  orphan's 
court,  for  cash,  the  administrator  has  no  power  to  change  the  terms  prescribed 
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PARTITION. 

by  the  court,  and  extend  the  time  of  payment :  if  he  do  «o  there  will  be  no  lien 
upon  the  land  for  any  unpaid  purchase  money,  the  payment  of  which  could  be 
enforced  by  ejectment.  Eahelman  v.  Witmer,  263. 

3.  In  the  trial  of  an  action  of  partition,  evidence  of  ouster  is  for  the  jury,  not 
for  the  court :  and  it  is  error  to  charge  the  jury  that  there  was  no  legal  or  actual 
possession  shown  in  the  plaintiff's,  and  that  they  therefore  could  not  recover. 
Swayzt  v.  Ormsby,  494. 

PARTNERSHIP. 

EVIDENCE,  13. 

POOR,  3. 

SURETY,  3. 

An  agreement  between  two  individuals  to  enter  into  a  single  transaction  of 
purchase  for  the  purpose  of  profit,  does  not  create  a  partnership,  such  as  will 
confine  the  remedy  ot  either  to  obtain  the  fruits  of  their  purchase  to  an  action  of 
account-render.  Assumpsit  may  be  maintained.  Galbreath  v.  Moore,  86. 

PARTY. 

ACTION,  1,3,  8, 12. 
PLEADING,  4,  6. 

PAYMENT. 

1.  Bills  or  notes  of  a  third  person,  taken  for  a  precedent  debt,  without  a  spe- 
cial agreement  to  the  contrary,  are  not  payment  before  the  proceeds  are  received. 
Hence,  the  assignor  of  a  bill,  under  such  circumstances,  is  not  a  competent  wit- 
ness in  an  action  for  its  recovery ;  he  being  liable  for  his  own  debt  in  the  event 
of  a  failure  to  recover  by  the  plaintiff.     M'Ginn  v.  Holmes,  121. 

2.  After  a  lapse  of  twenty  years,  all  evidences  of  debt,  excepted  out  of  the 
statute  of  limitations,  are  presumed  to  be  paid.     Within  the  twenty  years,  the 
onus  of  proving  payment  lies  in  the  defendant :  after  that  time,  it  devolves  on 
the  plaintiff  to  show  the  contrary.     Foulk  v.  Brown,  209. 

The  rule  in  regard  to  the  statute  of  limitation,  that  when  time  has  begun  to 
run,  it  suffers  no  interruption  from  the  occurrence  of  circumstances  that  would 
otherwise  prevent  its  application,  does  not  apply  to  the  case  of  a  legal  presump- 
tion from  lapse  of  time.  Ibid. 

A  citation  to  executors,  to  appear  in  the  orphan's  court  and  settle  their  admin- 
istration account,  issued  at  the  instance  of  the  legatee,  within  twenty  years  from 
the  time  a  legacy  becomes  payable,  is  a  claim  of  such  legacy  by  legal  proceed- 
ing, and  a  bar  to  the  presumption  of  payment.  Ibid. 

The  death  of  a /erne  covert  legatee,  whose  husband  survived  her,  and  that  no 
administration  was  taken  upon  her  estate,  are  not  such  facts  as  will  repel  the 
presumption  of  payment  of  the  legacy  which  arises  from  lapse  of  time.  Ibid. 

Though  the  recovery  of  a  legacy  payable  upon  the  death  of  the  testator  may 
be  barred  by  lapse  of  time,  yet  a  residuary  bequest  in  the  same  will,  legally  pro- 
secuted, within  twenty  years,  may  be  recovered.  Ibid. 

3.  A  legal  presumption  of  the  payment  of  the  debts  of  an  insolvent  debtor 
arises  from  lapse  of  time,  although  the  assignees  named  by  the  court  never  ac- 
cepted the  trust;  and  such  presumption  also  arises  in  favour  of  a  grantee  of  an 
insolvent.     Power  v.  Hollman,  218. 

4.  Circumstances  which  will  avoid  a  presumption  of  payment  from  lapse  of 
time.    Kane  v.  Fisher,  246. 

PEDLER. 

A  person  who  is  licensed  under  the  second  section  of  the  act  of  the  6th  of 
February  1830,  entitled  "  an  act  regulating  tin  and  clock  pedlers,"  is  not  pro- 
hibited by  the  second  section  of  the  act  of  the  same  year,  entitled  "  an  act  for 
regulating  hawkers  and  pedlers,"  from  travelling  from  place  to  place  as  the 
agent  of  a  citizen  and  manufacturer  of  tin  ware,  of  this  state,  and  selling  at  pub- 
lic auction  in  places  other  than  those  for  which  licenses  are  specifically  granted, 
the  tin  ware  manufactured  by  his  employer.  Wolfv.  Clark,  298. 

PENNSYLVANIA  CANAL. 

I   DAMAGES,  1,  3. 

PERSONAL  PROPERTY. 
EXECUTION,  2. 


INDEX.  o21 

PLEADING 

EVIDENCE,  13. 
SET-OFF,  2. 

1.  In  an  action  on  a  joint  bond,  against  the  personal  representatives  of  a  de- 
ceased obligor,  the  defendants  can  only  avail  themselves,  as  matter  of  defence, 
of  the  fact  that  a  co-obligor  still  survives,  by  pleading  it  in  abatement,  or  putting 
it  on  the  record  by  a  special  plea  in  bar.     It  cannot  be  given  in  evidence  under 
the  general  issue ;  or  in  covenant,  under  the  plea  of  covenants  performed  with 
leave,  &c.     Horton  v.  Cook,  40. 

2.  An  amicable  action,  before  a  justice  of  the  peace,  between  the  obligee  and 
one  co-obligor  in  a  joint  and  several  bond,  in  which  the  justice  entitles  the  suit 
against  both  obligors,  and  a  confession  of  judgment  by  the  one  obligor,  will  not, 
in  an  action  against  the  other  co-obligor,  who  was  a  surety,  support  the  plea  of 
a  former  recovery.     Sadler  v.  Slabaugh,  73. 

3.  A  suit  and  judgment  against  a  debtor  will  not  bar  an  action  on  a  collateral 
covenant  of  sureties  to  secure  the  payment  of  it.     Commissioners  v.  Canan,  107. 

4.  In  an  action  by  the  assignees  of  an  insolvent  debtor,  it  cannot  be  objected 
to  their  recovery  that  they  have  not  shown  that  they  are  assignees ;  unless  that 
fact  .be  put  in  issue  by  a  special  plea.     Kane  v.  Fisher,  246. 

5.  In  an  action  of  covenant  on  an  agreement  for  the  sale  and  purchase  of  land, 
to  compel  the  payment  of  the  purchase  money,  the  plaintiff  alleged  in  his  decla- 
ration a  tender  of  performance  on  his  part ;  the  defendant  pleaded  specially  that 
the  plaintiff  had  not,  and  could  not,  tender  an  unincumbered  title  to  the  land, 
and  set  out  certain  unsatisfied  judgments  against  the  plaintiff  which  were  liens 
upon  it;  the  plaintiff  in  his  replication  alleged  matters  in  excuse  for  the  want  of 
a  tender  to  perform  on  his  part.     Held,  that  this  variance  between  the  declara- 
tion and  replication  was  fatal,  on  demurrer  to  the  plaintiff's  action.     Burk  v. 
Huber,  306. 

6.  If  too  many  persons  be  made  plaintiffs,  the  objection,  if  it  appear  on  the 
record,  may  be  taken  advantage  of  either  by  demurrer,  in  arrest  of  judgment,  or 
by  writ  of  error.     Hence,  if  one  be  joined  in  an  action  of  partition  as  plaintiff, 
who  had  previously  parted  with  his  title,  it  is  fatal  to  the  plaintiff's  action. 
Lockhart  v.  Power,  371. 

7.  A  plea  puis  darrein  continuance  requires  extreme  certainty ;  it  must  contain 
a  precise  specification  of  the  day  of  continuance.     TO  plead  that  the  matter  arose 
since  the  issue  was  joined,  is  a  defect  which  justifies  the  rejection  of  the  plea  on 
motion.     Vicary  v.  Moore,  451. 

POOR. 

1.  The  render  of  service,  in  pursuance  of  a  contract  of  hiring,  gives  a  legal 
settlement  to  the  person  hired,  so  as  to  charge  the  township  where  the  parties 
reside  with  his  maintenance,  when  he  becomes  chargeable:  and  to  constitute 
such  a  contract,  any  declarations,  or  acts  of  the  parties,  which  evince  their  assent 
to  an  agreement  expressed  at  the  time,  is  sufficient;  a  precise  and  formal  stipu- 
lation being  unnecessary.     Overseers  v.  Overseers,  43. 

An  informality  in  the  proceedings  of  justices  to  remove  a  pauper,  cannot  be 
taken  advantage  of,  after  an  appeal  to  the  quarter  sessions,  and  decision  there  on 
the  merits.  Ibid. 

2.  A  township  cannot  be  made  chargeable  with  the  expense  of  maintaining  a 
pauper,  otherwise  than  by  the  previous  order  of  two  justices  of  the  peace.     Over- 
seers v.  Baker,  280. 

3.  A  contract  that  one  shall  provide  a  shop,  loom  and  tackle,  the  other  shall 
perform  the  labour  of  weaving,  and  each  shall  receive  one-half  the  profits,  con- 
stitutes a  partnership,  but  not  a  hiring,  within  the  statute,  such  as  will  charge 
the  township  with  the  maintenance  of  the  labourer  as  a  pauper,  when  he  becomes 
chargeable.     Gregg  Township  v.  Half-Moon  Township,  342. 

POSSESSION. 

1.  Adverse  possession  is  not  to  be  made  out  by  inference,  but  by  clear  and 
positive  proof;  and  every  presumption  is  in  favour  of  possession  in  subordination 
to  the  title  of  the  true  owner.     Rung  v.  Shoneberger,  23. 

2.  Whether  the  defendant  had  an  uninterrupted  possession  of  the  privilege  for 
a  period  of  less  than  twenty-one  years,  from  which  a  grant  might  be  presumed, 
is  a  question  of  fact  to  be  determined  by  the  jury.     M'Killip  v.  M'llhcnny,  466. 

II.— 3  Q 
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POWERS. 

DEED,  1. 
EVIDENCE,  21. 

PRACTICE. 

A  judgment  upon  a  scire  facias  after  two  returns  of"nihil,"  is  warranted  by  a 
long  established  practice,  and  the  refusal  of  the  court  to  open  it  is  not  the  sub- 
ject of  error.  But  in  a  case  of  manifest  injustice,  the  supreme  court  will  permit 
a  writ  of  error  to  be  withdrawn,  to  afford  the  common  pleas  an  opportunity  to 
open  it.  Comph.tr  v.  .Inawalt,  490 

PROBATE. 

The  seal  of  the  justice  is  essential  to  the  validity  of  the  certificate  of  the  pro- 
bate of  a  deed:  and  record  of  a  deed  without  such  certificate  is  not  constructive 
notice  of  the  title  conveyed  thereby.  Barney  v.  Sutton,  31. 

PROPERTY. 

The  subscription  list  of  a  newspaper  is  not  the  subject  of  a  separate  property, 
but  an  accident  of  the  establishment,  which  passes  with  a  sale  of  the  materials. 
M'Farland  v.  Stewart,  111. 

PROTEST. 

EVIDENCE,  7. 

PUBLIC  GROUND. 
GRANT. 

PURCHASE-MONEY. 
LIEN, 1. 

QUIT-RENT. 
LIEN,  6. 

RECOGNIZANCE. 
INTEREST,  1. 
DEFENCE,  3. 

A  recognizance  taken  by  a  justice  of  the  peace  upon  an  appeal  by  a  defendant, 
must  contain  the  condition,  that  the  recognizer  shall  be  discharged  from  liability, 
if  the  defendant,  in  the  event  of  the  affirmance  of  the  judgment  of  the  justice, 
shall  pay  the  debt,  interest  and  costs.  Pier  v.  M'Kinney,  103. 

REFERENCE. 

By  an  instrument  of  writing  under  seal,  and  attested  by  two  witnesses,  the 
parties  agreed  to  meet  and  liquidate  the  amount  due ;  but  if  they  could  not  agree, 
then  to  choose  arbitrators,  on  whose  award  judgment  should  be  entered  by  any 
attorney  at  law,  or  the  prothonotary,  in  the  form  of  an  amicable  suit  and  judg- 
ment. The  parties,  not  agreeing,  chose  arbitrators,  without  having  a  subscribing 
witness  to  the  instrument  choosing  them.  After  the  award  was  rendered,  the 
proceedings  were  docketed  by  the  prothonotary  as  an  "  amicable  arbitration," 
and  judgment  entered  by  him  on  the  award, "  by  virtue  of  the  writing  obligatory, 
signed  by  the  defendant  authorising  him."  Held,  that  the  proceedings  were  not 
under  either  the  act  of  1705  or  that  of  the  21  st  of  March  180C,  but  must  be  con- 
sidered as  a  reference  at  common  law,  in  which  judgment  cannot  be  entered  up 
on  the  award,  but  the  party's  remedy  is  by  action.  White  v.  Shriver,  471. 

REGISTRATION. 

PROBATE,  1. 

A  registration,  without  the  authority  of  the  law  is  the  unofficial  act  of  the 
officer,  which  gives  the  copy  no  greater  validity,  than  the  original  deprived  of 
legal  evidence  of  execution.  Kerns  v.  Sieope,  75. 

RELEASE. 
LIEN,  6. 
EVIDENCE,  18. 


RENT  AND  REPLEVIN. 

Signing  judgnx 
de  retorno 
£tat,431. 
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judgment  on  the  statute  for  rent  in  arrear,  without  taking  judgment 
habendo  at  common  law,  discharges  the  replevin  bond.    Kimmd  v. 


REPLEVIN. 
A  quali 
replevin  for  it.    Mead  v.  Kilday,  110. 


A  qualified  property  in  a  chattel  is  sufficient  to  enable  a  plaintiff  to  maintain 

d  v.  " 


REVIEW. 

ADMINISTRATION  ACCOUNT,  2. 

SATISFACTION. 

The  fact  of  a  mortgagee  becoming  the  owner  of  the  mortgaged  premises  is 
notice  to  a  purchaser  from  the  mortgagee,  that  the  mortgage  is  satisfied ;  and 
this,  although  the  land  was  sold  at  sheriff's  sale  to  the  mortgagee,  subject  to  the 
lien  of  the  mortgage.  The  holder,  by  assignment  of  one  of  the  bonds  recited  in 
the  mortgage,  under  such  circumstances,  is  not  secured  by  the  lien  which  the 
mortgage  had.  Brown  v.  Simpson,  233. 

SCIRE  FACIAS. 

LIEN,  2,  5. 

JUDGMENT,  4. 

WRIT  OF  ERROR,  3. 

• 
SEAL. 

PROBATE. 

SET-OFF. 

1.  In  an  action  by  administrators  against  the  widow  of  an  intestate  for  the 
price  of  goods  purchased  by  her  at  the  vendue,  she  may  give  in  evidence  an 
administration  account  of  the  plaintiff's,  in  which  there  is  a  balance  of  the  intes- 
tate's estate  in  their  hands  for  distribution ;  and  she  may  set-off  the  one-third  due 
to  her  against  the  plaintiff's  claim.     And  the  fact  that  the  court  had  appointed 
auditors  to  marshal  that  balance  among  the  creditors  will  not  alter  the  case,  if 
no  report  had  been  made  by  those  auditors  five  years  after  their  appointment. 
Smith  v.  Boyer,  173. 

2.  In  an  action  by  a  committee  of  a  lunatic  to  recover  the  price  of  goods  sold 
by  them,  the  defendant  cannot  set  off  a  debt  due  by  the  lunatic  to  him.     Beale 
v.  Coon,  183. 

Upon  the  admission  of  such  set-off,  and  a  certificate  of  the  jury  that  a  certain 
sum  is  due  the  defendant,  a  scire  facias  thereupon  against  the  individuals  of  the 
committee  is  a  variance  which  is  fatal  upon  the  plea  of  nul  tiel  record.  Ibid. 

3.  When  a  set-off  has  been  established  for  more  than  a  plaintiff's  demand,  and 
the  jury  certify  to  the  court  a  sum  to  be  due  to  the  defendant ;  such  finding  is 
not  a  lien  on  the  defendant's  real  estate :  it  can  be  made  so  only  by  judgment  on 
a  scire  facias.    Ramsey's  Appeal,  228. 

4.  In  an  action  of  covenant  a  balance  may  be  certified  by  the  jury  to  be  due  to 
the  defendant.     Vicary  v.  Moore,  451. 

SETTLEMENT. 
POOR,  1,  2,  3. 

SHERIFF. 

COSTS,  1. 

SHERIFF'S  SALE. 
FRAUD,  1. 

ISSUE. 
DEED,  2. 
TRUSTEE,  2. 
MORTGAGE. 

SLANDER. 

1.  In  an  action  of  slander,  the  words  alleged  to  have  been  spoken  must  be 
stated  in  the  declaration  with  legal  precision,  and  in  the  sense  in  which  they 
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SLANDER. 

\vrtv  Hupposcd  to  have  been  uttered  and  understood  ;  and  in  general  they  should 
be  coupled,  by  means  of  a  colloquium,  with  facts  which  give  a  particular  hue  to 
the  meaning,  and  which,  by  the  help  of  inuendoes  to  designate  the  things  and 
persons  alluded  to,  disclose  a  charge  of  guilt,  resulting  from  the  whole,  and  in  a 
way  to  be  intelligible  to  a  hearer  of  ordinary  capacity.  Thompson  v.  Luek,  17. 

•J.  In  an  action  of  slander,  the  substance  of  tne  words  spoken  must  be  laid  in 
the  declaration ;  it  is  not  sufficient  that  the  offence  intended  to  be  charged  should 
be  set  out.  Cooper  v.  Bruce,  109. 

3.  In  an  action  of  slander,  these  words,  with  proper  inuendoes,  were  laid  as 
the  plaintiff's  cause  of  action,  and  held  to  be  actionable.  "  Who  gave  you  orders 
to  feed  my  straw  to  your  cattle?  You  did  take  it,  for  it  coula  be  seen  at  the 
back  of  the  barn."  "  You  fodder  your  cattle  upon  my  straw.  What  have  you 
done,  you  old  scoundrel  ?  You  have  went  and  made  a  slaughter-house  of  my 
barn,  and  are  acting  dishonestly  in  every  thing  you  are  doing  about  the  place.  ' 
M  'Kennon  v.  Greer,  352. 

SPECIAL  MATTER. 
EVIDENCE,  14. 

STATUTE. 

The  statute  of  13  Eliz.  makes  void  a  deed  only  as  against  creditors,  but  not 
against  the  party  himself,  his  executors  or  administrators.  If  the  action  be 
against  administrators,  for  goods  in  the  possession  of  their  intestate  at  the  time 
ot  his  death,  which  the  plaintiff  alleges  belong  to  him,  it  is  competent  for  the 
defendants  to  show  that  the  intestate  was  insolvent  at  the  time  of  his  death,  and 
that  they  defend  for  creditors.  The  statute  then  will  bar  the  plaintiff's  recovery. 
Buckler  v.  Ghninger,  226. 

SUBSTITUTION. 

1.  A  bank  having  a  judgment  against  one  of  its  stockholders,  upon  a  sale  of 
his  real  estate,  is  entitled  to  have  out  of  the  proceeds  the  amount  of  their  judg- 
ment; but  other  judgment  creditors,  who  are  thereby  deprived  of  their  money, 
are  entitled  to  be  substituted  to  the  rights  of  the  bank,  so  as  to  enable  them  to 
levy  and  sell  the  bank  stock  of  their  debtor.     Ramsey's  Appeal,  228. 

2.  A  surety  who  has  paid  the  bond  debt  of  his  principal  will  be  placed  in  the 
situation  of  the  creditor,  and  be  entitled  to  all  his  rights  ;  but  not  so  with  regard 
to  a  payment  by  one  joint  obligor  in  a  bond ;  his  claim  against  his  co-obligor  is  a 
simple  contract  claim  for  contribution.     Greiner's  Estate,  414. 

SURETY. 

DEFENCE,  1. 
PLEADING,  2, 3. 
BANK. 
BOND. 

1.  If  a  creditor,  by  any  contract  which  can  be  enforced  against  him  at  law  or 
in  equity,  gives  time  to  his  debtor,  he  discharges  the  surety.     Clippinger  v. 
Creps,  45. 

2.  The  acceptance  of  a  judgment  before  a  justice  of  the  peace  by  the  payee  of 
a  note,  against  a  principal  pftyer  upon  wliose  freehold  there  are  liens,  with  a 
stipulation  that  he  shall  be  entitled  to  a  stay  of  execution,  is  a  release  of  a  surety 
in  that  note.     Ibid. 

3.  One  of  a  firm  having  signed  the  firm  name  to  a  note  under  seal,  the  suppo- 
sition of  a  surety  who  signea  the  same  note  that  both  parties  would  be  bound, 
will  not  excuse  him  from  his  liability  on  it.     Stewart  v.  Behm,  356. 

If  the  signature  of  the  surety,  in  such  case,  had  been  induced  by  the  misre- 
presentation of  the  payee  of  the  note,  he  would  not  be  bound.  Ibid. 

SURVEY. 

EVIDENCE,  6, 16. 

CONTRACT,  1. 

1.  When  a  warrant  is  granted  for  land  upon  which  an  actual,  personal  resi- 
dent settlement  was  made  and  continued,  which  calls  for  a  certain  number  of 
acres  with  the  improvements  upon  it,  as  lying  in  the  county  where  all  the  im- 
provements are,  and  still  further  describing  the  land  as  adjoining  lands  in  the 
same  county  and  lands  in  the  adjoining  county,  and  such  warrant  is  directed  to 
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SURVEY. 

the  deputy  surveyor  of  the  county  in  which  the  improvements  are,  and  a  survey 
is  made  thereon  by  him,  embracing  lands  in  both  counties :  it  is  a  good  and 
effectual  survey  and  appropriation  of  the  land.  M'Namara  v.  Shorb,  288. 

2.  It  is  not  essential  to  the  validity  of  a  survey,  in  all  cases,  that  the  deputy 
surveyor  should  have  gone  upon  the  ground  to  execute  the  warrant ;  if  the  land 
be  bounded  on  three  sides  by  the  lines  of  older  surveys,  made  by  legal  authority, 
and  those  lines  returned  in  execution  of  the  warrant,  it  is  sufficient.     Caul  v, 
Spring,  390. 

Upon  proof  of  a  warrant,  return  of  survey,  and  patent  for  land,  accompanied 
by  evidence  of  acts  of  ownership  for  more  than  twenty  years,  during  which  time 
there  was  no  adverse  claimant,  every  thing  will  be  presumed  to  have  been  rightly 
done,  in  order  to  support  the  title  of  the  warrantee.  Ibid. 

3.  A  chamber  survey  returned  is  not  void  or  a  nullity,  but  although  voidable, 
it  is  not  such  an  expenditure  of  the  authority  under  the  warrant,  as  to  preclude 
a  further  survey  from  being  made  on  it,  without  an  order  of  re-survey.     Oyster 
v.  Bellas,  397. 

TAXATION. 

The  widow's  interest  in  land  secured  to  her  by  the  orphan's  court,  in  a 
proceeding  in  partition,  under  the  intestate  laws,  where  the  same  is  taken  by 
the  eldest  son,  is  not  the  subject  of  taxation  under  the  act  of  the  25th  of  March 
1831  assessing  a  tax  on  personal  property.  Deitz  v.  Beard,  170. 

TAXES. 

UNSEATED  LANDS,  1,  2,  3. 

TENDER. 

1.  Upon  an  article  of  agreement  to  sell  and  convey  a  tract  of  land,  in  consi- 
deration of  a  certain  sum  of  money,  that  money  cannot  be  recovered  without 
proof  of  the  tender  of  a  deed  before  suit  brought.     Mervin  v.  M'Fadden,  132. 

A  waiver  of  the  necessity  of  a  tender  must  be  proved,  and  must  not  be  pre- 
sumed. Ibid. 

2.  In  an  action  of  ejectment  to  compel  the  payment  of  purchase  money  upon 
an  executory  contract,  it  is  not  necessary,  in  order  to  entitle  the  plaintiff  to  re- 
cover, that  he  should  prove  a  tender  of  a  deed  before  suit  brought.     But  a  pre- 
vious tender  must  be  proved  to  entitle  the  vendor  to  recover  in  a  personal  action 
for  the  purchase  money.     Smith  \.  Webster,  478. 

TERRE-TENANT. 
JUDGMENT,  4. 

A  terre-tenant  may  sue  out  a  writ  of  error  in  his  own  name,  and  without 
joining  the  legal  parties  ;  but  he  must  truly  describe  the  record  proposed  to  be 
removed  in  the  body  of  his  writ.  Finney  v.  Crawford,  294. 

TITLE. 

POSSESSION,  1. 

FRAUD,  1,  3,  4. 

ACTUAL  SETTLEMENT,  1,  2. 

A  purchaser  from  a  devisee,  who,  by  the  will,  was  bound  to  pay  the  taxes 
of  a  certain  tract  of  land,  can  derive  no  title  from  a  sale  by  the  treasurer  of  the 
same  land  as  unseated,  for  the  non  payment  of  the  taxes.  Chambers  v.  Wilson, 
495. 

TOWNSHIP. 

POOR. 

It  is  necessary  to  the  validity  of  a  report  of  commissioners  appointed  to  erect 
a  new  township,  or  divide  an  old  one,  that  it  should  be  accompanied  by  a  draft 
of  the  old  lines  of  the  township,  as  well  as  the  proposed  new  line.  Henderson 
and  West  Tovmships'  Case,  269. 

TREASURER'S  SALE. 

UNSEATED  LANDS,  1,  2,  3. 

TRESPASS. 

EVIDENCE,  4. 
ACTION,  10. 


52G  INDEX. 

TRIAL. 

ERROR,  2,  4. 

In  an  action  against  two  as  executors,  a  service  upon  one,  for  whom  there  ia 
a  special  appearance ;  a  trial  and  judgment  after  the  death  of  the  executor  upon 
whom  the  writ  was  served  is  erroneous.  Greiner  v.  hummel,  345. 

TRUSTEE. 

WITNESS,  2. 

1.  An  assignment  to  a  trustee,  for  the  benefit  of  creditors,  of  the  debtor's 
"goods,  chattels  and  effects,"  vests  in  the  trustee  such  a  right  to  the  debtor's 
chases  in  action,  as  will  enable  him  to  control  a  capias  ad  satis/faciendum  issued 
upon  a  judgment  for  the  same  :  and  if  such  control  be  exercised,  so  as  to  induce 
the  sheriff  to  execute  his  process  in  any  other  than  a  legal  manner,  the  conse- 
quences of  loss  will  fall  upon  the  plaintiff,  and  not  upon  the  sheriff.  Dowdel  v. 
Hamm,  61. 

A  legal  interpretation  given  to  the  words  "  goods,"  "  chattels,"  "  effects,"  and 
"chases  in  action"  when  used  in  deeds  and  wills.  Ibid. 

-.  The  fact  of  a  person  being  named  and  appointed  an  assignee  of  an  insol- 
vent by  the  court,  but  who  never  accepted  or  gave  bond,  will  not  prevent  him 
from  becoming  a  purchaser  of  land  from  the  insolvent :  he  is  in  no  worse  situa- 
tion than  any  other  creditor,  and  may  purchase  from  the  insolvent  his  resulting 
interest.  Power  v.  Hollman,  218. 

3.  A  sheriff,  having  sold  land  upon  a  venditioni  exponas,  is  not  thereby  estop- 
ped from  claiming  the  title  himself  as  the  trustee  of  the  person  as  whose  pro- 
perty he  sold  it.  Robins  v.  Bellas,  359. 

TRUSTS. 

Specific  cases  of  resulting  trusts  are  two.  The  first,  where  the  purchaser  has 
paid  the  price  with  his  own  money,  but  taken  the  conveyance  in  the  name  of 
another ;  or  where  he  has  paid  with  the  money  of  another,  and  taken  the  con- 
veyance in  his  own  name  : — and  the  second,  where  a  trust  has  been  declared  of 
but  part  of  the  estate,  from  which  the  law  implies  an  intent  to  reserve  the  bene- 
ficial ownership  of  the  residue.  Kisler  v.  Kisler,  323. 

UMPIRAGE. 
AWARD. 

UNION  CANAL. 

JURISDICTION,  3. 

UNSEATED  LANDS. 

1.  An  accidental  or  temporary  suspension  of  the  actual  occupancy  of  land 
does  not  place  it  in  such  a  condition  as  will  authorize  a  sale  of  it  for  taxes  as 
unseated.     Harbeson  v.  Jack,  124. 

2.  A  clearing  over  upon  a  tract  of  woodland  of  a  few  feet  or  a  few  yards  would 
not  take  from  it  the  character  of  unseated  land  and  relieve  it  from  liability  to  a 
sale  for  taxes ;  but  the  cultivation  of  several  acres  fixes  the  denomination  of  the 
whole,  and  charges  the  person  of  the  cultivator  with  the  payment  of  the  taxes ; 
and   a  sale  of  the  land   under  such  circumstances  is  unlawful.     Sheaffer  v. 
M'Kabe,  421. 

3.  Unseated  lands,  sold  for  taxes,  can  only  be  redeemed  by  the  true  owner,  or 
some  pne  authorized  by  him.     M' Bride  v.  Hoey,  436. 

VENDOR  AND  VENDEE. 

EJECTMENT,  1. 

NOTICE,  3. 

CONTRACT,  1,  3. 

1.  A  purchaser  of  real  estate  from  one  who  holds  different  tracts  of  land  is  not 
bound  to  retain  out  of  the  purchase  money  the  amount  of  a  judgment  which  was 
a  lien  on  the  lands,  if  the  other  lands  of  the  vendor  be  sufficient  to  pay  such 
judgment.  And  if  the  plaintiff  in  such  judgment  levy  on  the  land  thus  sold,  and 
the  purchaser  pay  it  and  take  an  assignment  of  it,  he  may  recover  the  same  out 
of  the  other  lands  of  the  vendor,  in  preference  to  another  who  obtained  his  judg- 
ment against  the  same  defendant  subsequently  to  the  date  of  the  purchase. 
Ziegler  v.  Long,  205. 
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VENDOR  AND  VENDEE. 

If  the  land  were  purchased  subject  to  such  judgment,  or  the  price  reduced  in 
consequence  of  its  existence,  such  assignment  to  the  purchaser  would  be  inva- 
lid, and  he  would  not  be  entitled  to  have  the  proceeds  of  the  sale  of  the  other 
lands  in  preference  to  other  judgment  creditors.  Ibid. 

2.  If  the  vendee  of  land  discover,  before  he  has  paid  the  consideration  money 
or  any  part  of  it,  that  the  property  is  subject  to  an  incumbrance  which  the  ven- 
dor cannot  discharge,  he  has  a  right  to  insist  upon  rescinding  the  contract,  and 
may  refuse  to  pay  for  it,  or  to  do  any  act  towards  carrying  it  into  execution. 
Moore  v.  Shelly,  256. 

3.  The  interest  of  a  vendee  of  land  being  in  proportion  to  the  amount  of  pur- 
chase money  actually  paid,  is  separately  bound  by  a  judgment  and  may  be  se- 
parately sold  in  an  execution,  leaving  the  legal  estate,  and  so  much  of  me  equi- 
table estate  as  has  not  been  paid  for,  untouched  in  the  vendor  :  and  a  judgment 
against  the  vendor  binds  the  legal  estate  but  to  the  value  of  the  unpaid  purchase 
money,  and  just  so  much  can  be  levied  and  sold :  consequently,  a  purchaser 
under  a  judgment  against  either,  like  a  purchaser  from  either  by  voluntary  con- 
veyance, succeeds  but  to  the  interest  which  the  debtor  had  power  to  incumber 
or  part  with.     Catlin  v.  Robinson,  373. 

4.  A  vendee  will  not  be  permitted  to  withhold  both  the  payment  of  the  pur- 
chase money  and  the  possession  of  the  land  from  a  vendor,  because  he  happens 
to  be  unable  to  make  such  title  as  the  vendee  is  bound  to  accept.     Smith  v. 
Webster,  478. 

VERDICT. 

In  an  action  of  ejectment,  a  verdict  for  the  plaintiff  "  for  the  land  claimed 
in  the  writ,  except  ten  acres,  including  the  buildings,"  is  too  uncertain  ;  but  the 
defect  is  cured  by  an  agreement  of  the  plaintiff,  filed  in  the  supreme  court,  to 
permit  the  defendant  to  take  the  land  reserved  to  him,  at  his  election,  as  regards 
the  boundaries.  Burdick  v.  Norris,  28. 

VOID  AND  VOIDABLE. 

WARRANT. 

SURVEY. 

An  act  which  violates  a  positive  legal  prohibition  is  void.  Hence,  a  defen- 
dant can  not  maintain  an  action  against  a  plaintiff  for  a  penalty,  for  not  serving 
a  rule  of  reference  which  he  had  entered  previously  to  filing  a  declaration.  Cum- 
min v.  Wilson,  13. 

WARRANT. 

SURVEY,  1,  2,  3. 

The  fact  that  land  was  improved  at  the  date  of  an  application  will  not  render 
the  warrant  void,  but  only  voidable  at  the  instance  of  the  improver ;  and  if  such 
improver  relinquish  his  claim,  the  right  of  the  warrant  holder  becomes  indefea- 
sible. Cresson  v.  Miller,  272. 

The  title  of  an  innocent  purchaser  of  land,  without  notice,  is  not  affected  by 
proof  of  the  censurable  or  even  criminal  conduct  of  those  who  executed  the 
warrant  upon  which  the  land  was  surveyed.  Notice  of  the  claim  of  an  equita- 
ble owner  must  be  actual ;  or  clear  unequivocal  possession,  which  amounts  to 
legal  notice.  Ibid.  % 

WARRANTY. 

No  presumption  of  a  knowledge  of  defect  of  title  arises  from  the  fact  of  the 
purchaser  having  received  a  deed  containing  a  general  warranty  of  title.  Cres- 
son v.  Miller,  272. 

WASTE. 

Waste  is  not  a  subject  matter  of  inquiry  of  which  the  orphan's  court  can 
take  cognizance.  Crowell's  Appeal,  295. 

WATER  RIGHT. 

"NUISANCE,  2. 

WIDOW. 

TAXATION. 
INTEREST,  I. 


INDEX. 

WITNESS. 

PAYMKKT,  1. 

1.  A  party  to  a  note  which  it  strictly  negotiable,  and  has  been  actually  nego- 
tiated, cannot  be  a  witness  to  invalidate  it.     Gat  v.  Espy,  265. 

2.  A  person  in  trust  for  whom  a  tract  of  land  was  conveyed,  and  who  paid  a 
small  part  of  the  purchase  money,  was  afterwards  present  when  the  property 
was  conveyed  by  the  trustee  to  another,  but  made  no  objection  ;  it  was  held,  in 
an  action  of  ejectment  by  him  to  whom  the  trustee  conveyed,  against  one  who 
claimed  under  the  same  trust,  that  such  trustee,  upon  being  released  by  the  plain- 
tiff, was  a  competent  witness.     Taylor  v.  Taylor,  357. 

WRIT  AD  QUOD  DAMNUM. 

That  part  of  the  act  incorporating  the  Schuylkill  and  Susquehanna  Navi- 
gation Company,  which  authorizes  an  application  by  the  company  to  the  justices 
of  the  supreme  court  for  writs  of  ad  quod  damnum,  is  a  provision  designed  for 
the  In -in -lit  of  the  company,  as  a  measure  of  precaution,  to  ascertain  beforehand 
the  damages  to  be  incurred  by  an  adverse  appropriation  of  land ;  and  a  judg- 
ment on  the  return  of  the  inquisition  was  not  for  the  proprietor  of  the  land,  but 
for  the  company,  of  which  it  might  avail  itself  or  not.  Schuylkill  -Vac.  v.  Decker, 
343. 

WRIT  OF  ERROR. 

APPEAL,  8. 

1.  An  application  to  take  off  a  nonsuit,  suffered  when  the  cause  was  called  for 
trial,  is  to  the  discretion  of  the  court  below,  and  their  refusal  to  take  it  off  is  not 
the  subject  of  a  writ  of  error.     Wallace  v.  Cooper,  108. 

2.  A  terre-tenant  may  sue  out  a  writ  of  error  in  his  own  name,  and  without 
joining  the  legal  parties ;  but  he  must  truly  describe  the  record  proposed  to  be 
removed,  in  the  body  of  his  writ.     Finney  v.  Crawford,  294. 

3.  Upon  a  writ  of  error  to  remove  a  judgment  upon  a  scire  facias,  the  court  will 
not  examine  the  regularity  of  the  original  judgment,  which  had  been  obtained 
more  than  seven  years  before.     Compher  v.  AnawaU,  490. 
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